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THIBTBSKTH  YEAR  OF  THE  RBIQN  OF  YICTORLL     1850. 


The  Judges  who  nsually  sat  in  Banco  daring  this  Term,  were 

Wilde,  C.  J.  Cresswell,  J. 

Maulb,  J,  Williams,  J. 


JONES  t;.  HOW  and  Aiiother. 

A.,  upon  the  marriage  of  B.,  his  daughter,  eoTenanted  with  her  hoBhand,  C,  hia  ezeoators,  Ac, 
by  deed  or  will  to  giro,  leare,  and  bequeath  unto  B.  one  fnU  eqmd  eighth  part  or  share  (that 
being  an  equal  share  with  his  other  children ),  of  all  the  real  and  personal  estate  of  whieh  he 
should  die  seised  or  possessed.  B.  died  in  the  lifetime  of  A.  A.  having,  in  his  lifetime,  made 
some  disposition  of  property  in  favour  of  a  son,  by  will  derised  and  bequeathed  his  real  and 
personal  estate  for  the  benefit  of  his  widow  and  some  of  his  surriying  daughters : — Held,  that 
C  had  not  any  cause  of  action  against  the  executors  of  A. 

The  following  case  was  sent  by  Vice-chancellor  Wigram  for  the 
opinion  of  this  Court  :-^ 

Previously  to,  and  in  contemplation  of,  a  marriage  "^between 
Frederick  Jones  and  Mary  Way,  spinster,  the  daughter  of  William 
Way,  a  deed  of  settlement,  bearing  date  the  8th  of  April,  1826,  was 
made  and  duly  executed  between  and  by  the  said  Frederick  Jones,  of 
the  first  part,  the  said  Mary  Way,  of  the  second  part,  and  the  said 
William  Way  and  William  Hearn,  of  the  third  part,  by  which  deed  of 
settlement  the  said  Frederick  Jones  conyeyed  and  assigned  certain 
parts  of  his  real  and  personal  estate  to  the  said  William  Way  and  Wil- 
liam Hearn,  upon  certain  trusts  for  the  benefit  of  himself,  the  said 
Frederick  Jones,  and  of  the  said  Mary  Way,  and  of  the  issue,  if  any, 
of  the  said  intended  marriage :  and  the  same  deed  of  settlement  con- 
tained a  certain  covenant  and  agreement  on  the  part  of  the  said  Wil 
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liam  Way,  the  father  of  the  sam  Mary  Way,  in  the  words  following, 
that  is  to  say,  <<  And  this  indenture  lastly  witnesseth,  that,  in  consider- 
ation of  the  said  intended  marriage,  and  also  in  consideration  of  the 
settlement  hereby  made  by  the  said  Frederick  Jones,  he  the  said  Wil- 
liam Way,  for  himself,  his  heirs,  executors,  and  administrators,  doth 
coYenant,  promise,  grant,  and  agree  with  and  to  the  said  Frederick 
Jones,  his  executors,  administrators,  and  assigns,  that  he  the  said  Wil- 
liam Way  shall  and  will,  by  deed  or  writing,  or  by  his  last  will  and 
testament,  give,  leave,  and  bequeath  unto  the  said  Mary  Way  one  full 
equal  eighth  part  or  share,  or  such  other  part  as  shall  be  an  equal  share 
with  all  and  each  of  his  children  and  child,  of  all  estates,  moneys,  real 
and  personal  estate,  of  which  he  the  said  William  Way  shall  die  seised 
or  possessed." 

The  marriage  between  the  said  Frederick  Jones  and  the  said  Mary 
Way  was  duly  had  and  solemnized,  shortly  after  the  execution  of  the 
said  deed. 

At  the  date  of  the  said  deed,  and  of  the  said  marriage,  the  said 
William  Way  had  eight  children  only,  and  never  had  any  more.  Two 
^Q-i  of  the  said  William  Way's  *said  children  died  in  their  father's 

^  lifetime,  without  issue,  and  leaving  the  said  Mary  Way,  then  Mary 
Jones,  one  of  the  six  only  children  then  surviving  of  the  said  William 
Way. 

The  said  Mary  Jones  died  in  the  month  of  February,  1843,  also 
without  issue,  and  in  the  lifetime  of  her  father,  the  said  William  Way. 

After  the  solemnization  of  the  said  marriage,  and  on  the  23d  of 
October,  1831,  a  paper  writing,  bearing  that  date,  and  purporting  to  be 
the  last  will  and  testament  of  the  said  Mary  Jones,  wife  of  the  said 
Frederick  Jones,  was  signed,  sealed,  and  published  by  the  said  Mary 
Jones,  and  was  attested  in  such  manner  as,  at  the  date  thereof,  was 
required  by  law  for  rendering  valid  devises  of  freehold  estates ;  and 
such  paper  writing  was  in  the  words  following,  that  is  to  say : — 

<<  This  is  the  last  will  and  testament  of  me,  Mary  Jones,  wife  of 
Frederick  Jones,  of  Arreton,  in  the  Isle  of  Wight,  surgeon,  whereby  I 
do  give,  devise,  and  bequeath  unto  my  said  dear  husband,  all  my  right, 
title,  and  interest  to  which  I  am  or  may  become  entitled  to,  in  posses- 
sion, reversion,  or  expectancy,  under  or  by  virtue  of  the  last  will  and 
testament,  or  writing,  deed,  or  instrument,  signed  and  executed,  or  to  be 
signed  and  executed,  l^y  my  father,  William  Way,  of  Newport  and 
Wootton,  in  the  said  island,  grocer,  in  my  favour,  or  for  my  benefit, — 
to  hold  to  him,  my  said  husband,  his  heirs,  executors,  administrators, 
and  assigns,  absolutely  and  for  ever ;  and  I  do  appoint  my  said  husband 
sole  executor  of  this  my  will.'' 

On  the  5th  of  December,  1845,  letters  of  administration,  with  the 
said  paper  writing  annexed,  of  the  goods,  chattels,  and  credits  which 
were  of  the  said  Mary  Jones,  were  granted,  by  and  out  of  the  preroga- 
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liTe  court  of  Ganterbtiry,  to  the  said  Frederick  Jones,  the  sole  executor 
named  in  the  said  paper  writing,  and,  as  the  lawful  *husband  of  the  ^^ . 
said  Mary  Jones,  the  sole  person  entitled  to  her  personal  estate  ^ 
and  effects  over  which  she  had  no  disposing  power,  and  concerning  which 
she  was  dead  intestate. 

The  said  William  Way,  the  father  of  the  said  Mary  Jones,  never  in 
his  lifetime  did  any  act  by  way  of  performance  of  the  said  covenant 
and  agreement,  and  died  in  the  month  of  July,  1846,  leaving  issue  five 
children  only  him  surviving ;  and,  by  his  will,  duly  executed,  and  dated 
the  4th  of  April,  1843,  the  said  William  Way,  after  bequeathing  certain 
specific  parts  of  his  personal  estate  to  his  widow,  devised  and  bequeathed 
all  his  real  estate,  and  the  residue  of  his  personal  estate,  to  Thomas 
How,  and  Alfred  Mew,  upon  trust,  after  payment  of  his  debts,  for  the 
benefit  of  his  widow  and  some  of  his  said  five  surviving  children.  And 
the  said  testator  appointed  the  said  Thomas  How  and  Alfred  Mew  exe- 
cutors of  his  said  will :  but  the  said  testator,  William  Way,  did  not  in 
his  said  will  mention  the  said  Mary  Jones  and  Frederick  Jones,  or  either 
of  them,  or  the  said  covenant  and  agreement. 

The  said  Thomas  How  and  Alfred  Mew  duly  proved  the  said  will  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury,  on  the  11th  of 
August,  1846. 

The  said  William  Way  died  possessed  of  some  personal  estate,  and 
also  seised  of  a  real  estate  of  copyhold  tenure,  held  of  (a)  a  manor  in 
which,  by  the  custom  thereof,  the  father  is  the  customary  heir  of  his 
daughter  who  has  died  without  issue. 

The  questions  for  the  court  are, — 

First,  Whether  Frederick  Jones  has,  under  the  above-mentioned  cir- 
cumstances, any  good  cause  of  action  against  the  executors  of  William 
Way ;  and,  if  so, — 

Secondly,  Whether,  if  William  Way  had  died  possessed  of  no  personal 
estate,  and  seised  only  of  the  *copyhold  estate  above  mentioned,  ^^^ 
Frederick  Jones  could  have  recovered  any  substantial  damages  in  *- 
such  action. 

The  case  was  argued  in  the  last  Michaelmas  vacation. 

J.  BrotPTiy  for  the  plaintiff.(6) — Covenants  such  as  this  are  not  unfre- 

(a)  MesniDg  "being  within,"  Ac. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintUf,  were, — 

''That  the  eoyenant  of  William  Way,  made  on  his  dangh tor's  marriage,  to  give  her  a  share  of 
his  property,  was  absolute,  and  that  the  manner  of  the  gift  only  was  optional : 

"That  the  corenantor  might  hare  effeoted  the  gift  by  deed,  in  his  daughter's  lifetime,  and  was 
boand  to  do  so,  if  he  did  not  effect  it  by  will : 

"Thal^  if  the  covenant  could  be  performed  in  part,  though  not  in  all,  the  oorenantor  was 
bound  to  do  it : 

"That,  if  eren  performance  of  the  ooTcnant  became  impossible,  the  covenantor's  executors 
must  answer  for  it  in  damages : 

"  That  the  covenant  might  have  been  performed  by  a  bequest  to  the  administrator  of  the 
daughter. 

''With  regard  to  the  damages  in  respect  of  the  copyhold  estate,  the  plaintiff  contends  that  full 
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quently  entered  into  by  trades-people,  upon  the  marriage  of  daughters: 
and,  in  equity,  questions  sometimes  arise  whether  a  disposal  of  his  pro- 
perty by  the  father  in  his  lifetime  is  a  fraud  upon  the  covenant.  In 
Jarman  on  Gonveyancing,(a)  it  is  said  that  coyenants  of  this  nature 
<i  attach  only  on  that  portion  of  property  which  the  covenantor  happens 
to  die  possessed  of,  without  interfering  with  his  power  of  squandering 
^^^  or  dissipating  it  in  his  lifetime,  if  he  chooses.     "^An  unequal  dis? 

-*  tribution  of  property  among  the  children  of  the  covenantor,  by  his 
will,  to  the  disadvantage  of  the  covenantee,  is  the  act  against  which 
the  covenant  is  immediately  directed.  The  principal  point  arising  on 
such  covenants  has  been,  whether  they  admit  of  gifts  to  a  child  taking 
effect  in  the  parent's  lifetime.  In  the  case  of  Jones  v,  Martin,  3  Anst. 
882,  more  fully,  5  Yes.  266,  n..  Lord  Loughborough  thought  that  a 
gift,  out  and  out,  might  be  allowed ;  but  he  decided  (or,  rather,  induced 
the  House  of  Lords  to  decide),  that  a  transfer  of  stock  to  a  child,  with 
an  agreement,  though  oral,  that  the  father  should  take  the  dividends 
during  his  life,  was  void,  as  being  designed  to  elude  the  covenant.  And, 
even  where  the  covenant  was,  in  terms,  confined  to  such  real  and  per- 
sonal estate  as  the  covenantor  should  die  seised  and  possessed  of,  it  was 
held  by  Sir  W  Grant,  M.  B.  (following  Lord  Rossltn's  distinction  in 
Jones  V.  Martin),  that  the  covenantor  could  not  defeat  it  by  a  gift 
posthumous  in  enjoyment^  though  not  testamentary,  as,  by  a  transfer 
of  stock  to  trustees,  with  a  declaration  of  trust  for  the  covenantor  for 
life,  and,  on  his  decease,  for  one  of  his  children :  Fortescue  v.  Hennah, 
19  Yes.  67."  Lord  Bosslyk,  in  Jones  v.  Martin,  says  i{b)  «  This  covenant 
was  stated  by  the  counsel  for  the  respondent  to  be  vague  and  idle,  unmean- 
ing and  insecure.  It  is  not,  however,  an  unusual  covenant  in  settle- 
ments. Many  marriages  are  entered  into  on  such  covenants :  and  they 
are  not  inexpedient.  They  are  entitled  to  favourable  consideration. 
Such  a  covenant  holds  out  a  prospect  that  the  party  who  marries  into 
a  family,  will  continue  a  member  of  that  family ;  and  it  provides,  as  it 
were,  a  pledge  that  he  shall  be  considered,  and  may  consider  himself, 
part  of  such  family,  till  the  death  of  the  person  who  enters  into  the 
^.^  covenant.     But,  then,  it  ""does  not  confine  or  restrict  the  father's 

^  powers.  He  may  alter  the  nature  of  his  property  from  personal 
to  real ;  or  he  may  give  scope  to  projects ;  or  indulge  in  a  free  and 
unlimited  expense.  But  he  must  not  be  allowed  to  entertain  more  par- 
damages  may  be  recovered  in  respect  of  it;  that,  if  a  share  in  it  had  been  given  to  the  daughter 
in  her  lifetime,  she  could  have  conveyed  it  to  her  husband,  and  would  have  done  so,  as  appears 
by  her  will :  that  the  father  might  have  given  the  eopyliold  to  one  or  more  of  his  other  children, 
and  personal  property,  or  money,  of  equal  value,  to  the  plaintiff's  wife,  which  would  then  have 
come  to  the  plaintiff;  that  a  bequest  of  a  share  in  the  copyhold  to  the  wife's  administrator  would 
have  satisfied  the  covenant^  and  would  have  carried  the  whole  interest  to  the  plaintiff,  and  h« 
was  entitled  to  damages  commensurate  therewith;  and  that  the  will  of  the  wife  would.  In  equity^ 
have  made  the  father  a  trustee  for  the  plaintiff,  even  if  the  share  of  the  copyhold  given  to  her 
had  descended,  at  law,  to  the  father." 

(a)  VoL  IX.  p^  113.  (6)  5  Ves.  268,  n. 
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tial  inclinations  and  dispositions  towards  one  child  more  than  another. 
If  his  partiality  does  rise  so  high,  and  he  wiU  make  a  difference,  he 
must  do  it  directly,  absolutely,  and  by  an  unqualified  gift,  surrendering 
all  his  own  right  and  interest.  He  must  give  out  and  out.  He  must 
not,  however,  exercise  his  power  by  an  act  which  is  to  take  effect,  not 
against  his  own  interest,  but  only  at  a  time  when  his  own  interest  will 
cease."  [Maule,  J. — ^You  treat  this  covenant  as  ah  insurance  upon 
the  wife's  life  7]  The  covenantor  must  answer  in  damages.  [Maule, 
J. — In  the  event  that  has  happened,  nothing  that  the  father  could  do 
would  relieve  him  from  an  action  for  a  breach  of  covenant.  If  he  had 
left  his  whole  estate  to  the  husband,  or  to  the  daughter's  children,  even 
that  would  have  been  no  performance  of  the  covenant.]  He  is,  in 
effect,  an  insurer.  Marriage  and  the  birth  of  children  was  contem- 
plated ;  and  the  intention  of  the  covenant  was,  to  make  provision  for 
such  issue,  as  well  as  for  the  covenantor's  daughter.  The  covenant  is 
in  the  alternative, — to  make  the  provision  by  deed  or  unU:  the  covenant 
itself  being  absolute;  the  mode  of  performance  only  conditional. 
Laughter's  case,  5  Co.  Rep.  21  b(a) — ^where  it  was  laid  down,  that, 
where  the  condition  of  a  bond  consists  of  two  parts,  in  the  disjunctive, 
and  both  are  possible  at  the  time  of  the  bond  made,  and  afterwards  one 
of  them  becomes  impossible,  by  the  act  of  God,  the  obligor  is  not  bound 
to  perform  the  other  part, — ^has  been  distinctly  overruled  by  the  autho- 
rities cited  in  Mr.  Fraser's  note  A. — <<  In  ""Studholmes  v,  Mandell,  ^^^ 
1  Ld.  Raym.  279,  1  Lutwyche,  688,  the  court  said  that  the  rule  '- 
and  reason  of  Laughter's  case  ought  not  to  be  taken  so  largely  as  Coke 
has  reported  it,  but  according  to  the  nature  of  the  case :  and  Treby, 
C.  J.,  puts  this  case, — ^A.,  in  consideration  of  500L,  bound  himself  in 
a  bond,  with  condition  either  to  make  a  lease  for  the  life  of  the  obligee 
before  such  a  day,  or  to  pay  him  100{.  The  obligee  died  before  the  day, 
yet,  in  the  time  when  St.  John  was  chief  justice  of  G.  B.,  it  was  adjudg- 
ed that  the  obligor  should  pay  the  1002. ;  and  St.  John  there  declared 
that  he  knew  well  some  of  the  judges  who  gave  the  resolution  in  Laugh- 
ter's case,  and  that  they  denied  that  they  laid  down  such  a  rule  as  Gokt? 
has  reported;  yet  the  whole  court  held  that  the  principal  case  of 
Laughter  was  good  law.  Vide  S.  C.,  somewhat  differently  reported, 
Latw.  fo.  698.  The  reporter  observes  that  the  case  put  by  Trbbt  seems 
to  be  indistinguishable  in  reason  from  Laughter's  case.  So,  also,  in 
Drummond  v.  The  Duke  of  Bolton,  Sayer,  243,  the  court  said  that  the 
doctrine  in  Laughter's  case,  which  does  not  appear  to  be  laid  down  by 
the  court,  but  to  be  the  reason  given  by  the  reporter  for  the  judgment 
of  the  court,  is  laid  down  too  largely.  And,  in  Da  Gosta  v.  Davis,  1 
B.  k  P.  242,  it  seems  to  have  been  taken  for  granted  that  the  impos- 
sibility of  performing  one  condition,  is  no  excuse  for  not  performing 

(a)  8.  C.  per  nom.  Eatoa  and  Mooox  v.  Laughter,  Cro.  Elii.  398 ;  S.  C.  per  nom,  Eaton's  case, 
F.  Moore,  357 ;  8.  C.  per  nom.  Eaton  and  Monney  v.  Laughter,  Poph.  98. 
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the  other.  And  vide  the  dictum  of  Walmslbt,  More  t;.  Morecomb, 
Cro.  Eliz.  864,  F.  Moore,  645,  which  seems  eantrd  to  Laughter's  case : 
and,  note,  in  the  case  of  an  award,  where  one  of  two  matters  is 
awarded  in  the  disjunctive,  and  one  alternative  is  impossible  or 
uncertain,  that  alternative  must  be  taken  which  can  be  performed: 
Simmonds  v.  Swaine,  1  Taunt.  649."  Wood  v.  Bate,  Palmer,  618, 
and  Eaton  v.  Butter,  Palmer,  652,  so  far  as  it  is  practicable  to  decipher 
^q^  ""them,  seem  to  be  inconsistent  with  the  ruling  in  Laughter's  case. 
J  In  Prebble  v.  Boghurst,  7  Taunt.  688,  1  J.  B.  Moore,  268  (E.  C- 
L.  R.  vol.  4),  a  bond  recited  a  marriage  intended,  and  the  wife's  present 
and  expectant  property,  and  that,  in  consideration  thereof,  and  of  love, 
and  to  make  a  provision  for  the  wife  and  the  issue  of  the  marriage,  in 
case  it  should  take  effect,  the  husband  had  agreed  to  pay  a  sum  to 
trustees,  and  also  had  agreed,  that,  if  at  any  time  during  his  natural 
life  he  should  be  seised  of  any  hereditaments  in  possession,  he  would, 
by  such  conveyances  as  counsel  should  advise,  settle  the  same  on  the 
wife  and  the  issue  of  the  marriage,  in  such  parts  and  proportions,  and 
to  such  use  and  uses,  as  should  be  thought  requisite,  the  better  to  make 
a  prpvision  for  her,  in  case  she  should  survive ;  and  the  condition  was, 
for  payment  of  the  sum  to  trustees,  and  also  that,  if  the  obligor  should, 
during  life,  become  seised  of  hereditaments,  he  should  settle  the 
same  upon  the  wife  and  the  issue  of  the  marriage,  as  counsel  should 
advise,  in  such  parts  and  proportions,  and  to  such  use  and  uses  as 
should  be  thought  requisite,  the  better  to  make  a  provision  for  her,  in 
case  she  should  survive  the  obligor  i  the  husband  had  issue,  survived 
the  wife,  and  afterwards  acquired  lands,  but  made  no  settlement  thereof 
on  the  issue : — ^this  court  held  that  the  bond  was  not  forfeited ;  but 
that  decision  was  afterwards  overruled  by  Lord  Eldok,  assisted  by 
Richards,  C.  B.,  and  Abbott,  J.(a)  There  are  many  authorities  to 
show  that  the  circumstance  of  one  alternative  becoming  impossible, 
whether  by  the  act  of  God,  or  otherwise,  will  not  relieve  the  covenantor 
from  the  performance  of  the  other.  [Maulb,  J. — ^A  man  may,  if  he 
chooses,  covenant  that  it  shall  or  shall  not  rain  to-morrow.(&)]  In  that 
♦101  *^^^^  ^^  ^^  ^^  insurer,  and  shall  answer  in  damages.  In  Da  Costa 
-^  t^.  Davis,  it  was  held,  that,  where  the  condition  of  a  bond  is,  to 
do  one  of  two  things,  showing  that  one  could  not  be  performed,  is  no 
good  reason  for  not  having  performed  the  otlien  The  like  was  held  by 
Parkb,  B.,  in  Stevens  v.  Webb,  7  C.  &  P.  60  (E.  C.  L.  R.  vol.  82). 
In  that  case,  A.  was  in  custody  on  a  ea.  «a.,  and,  in  consideration  of 
the  plaintiff's  consenting  to  his  discharge,  B.  agreed  to  pay  862.,  or  to 
surrender  A.  to  the  sheriff:  A.  on  a  subsequent  day  offered  to  surren- 

(or)  See  Prebble  v.  Boghnrat,  1  Swanst  309. 

(6)  See  Com.  Dig.  Condition  (D  2),  oiting  1  Roll.  Abr.  420  (I).),  pi.  1;  5  Yin.  Abr.  Ill  (D  a), 
pi.  I,  which  refers  to  22  E.  4,  26  (Sir  James  Harrington's  ease,  M.  22  B.  4,  fo.  24,  pi.  3),  where 
this  was  said  obiier  by  Brian,  0.  J.  of  C.  P. 
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der  himself  to  the  sheriff,  who  would  not  re-take  him,  as  the  plaintiff 
had  consented  to  his  discharge :  and  the  learned  baron  ruled  that  the 
agreement  was  absolute  for  the  payment  of  the  362.,  and  that  the  other 
alternatiye  was  not  satisfied  bj  the  offer  of  the  surrender.  [Maule, 
J. — ^There  cannot  be  a  stronger  illustration  of  the  principle,  than  the 
case  of  a  coyenant  that  a  thing  is  in  a  given  condition, — for  instance, 
that  a  horse  is  sound.]  Where  a  man  covenants  absolutely  that  he  is 
seised  in  fee-simple,  he  is  answerable  in  damages  if  his  title  turns  out  to 
be  defective.  [Maulb,  J. — So,  where  one  covenanted  to  enfeoff  J.  S., 
and  J.  S.  refused  to  come  and  be  enfeoffed,  it  was  held  that  the  cove- 
nantor was  bound  to  make  him.]  In  Lee  v.  Garret,  2  Show.  148,  in 
debt  on  a  bond  conditioned  to  pay  BOOL  to  the  administrator  of  the 
obligee  within  two  months  after  his  death, — a  plea  that  he  was  ready 
to  pay  it,  but  that  no  administrator  was  appointed,  without  saying 
uncore  priBty  was  held  bad.  [Maulb,  J. — Covenants  containing  condi- 
tions are  not  so  much  objects  of  compassion  now  as  they  were  formerly.] 
In  Oomyns's  Digest,  Condition  (D  1),  it  is  said,(a)  that,  «if  a  man 
covenants  or  promises  to  do  a  certain  thing  at  a  certain  time, 
and  it  becomes  impossible  by  the  act  of  Ood,  he  "^shall  not 
be  excused."  Again,  title  Action  upon  the  Oa%e  upon  Assump- 
iitj  (G),  it  is  laid  down,  that,  <<  if  a  man  undertake  to  build  a  house 
before  such  a  day,  and  afterwards  a  plague  happens,  and  continues 
till  the  day,  he  shall  be  excused  by  this  necessity  for  not*  doing  it 
at  the  day,  if  he  build  it  afterwards ;  for,  he  is  not  obliged  to  hazard 
his  life: (6)  but,  if  the  thing  promised  become  afterwards  impossi- 
ble by  the  act  of  God,  that  does  not  excuse  him;  for,  he  took  upon 
himself  to  do  it.(c)  And  in  a  note  to  that  passage  is  added  the  follow- 
ing,— «If  performance  of  a  contract  becomes  impracticable  through 
the  act  of  God,  and  there  is  no  provision  therein  exonerating  the  con- 
tractor from  performance,  under  such  circumstances,  he  must  answer 
for  the  breach  of  it  in  damages :  Shubrick  t;.  Salmond,  3  Burr.  1687. 
Thus,  a  freighter  who  covenants  generally  to  load  a  cargo,  and  is  pre- 
vented, so  doing  by  the  prevalence  of  the  plague,  is  liable  on  his  cove- 
nant; Barker  v.  Hodgson,  8  M.  &  Selw.  267.  There  is  no  implied 
exception  of  loss  or  destruction  by  act  of  God,  in  a  continuing  contract ; 
such  as,  to  repair  a  bridge  during  a  certain  time,  unless  the  contract 
cannot  afterwards  be  fulfilled :  The  Brecknock  and  Abergavenny  Canal 
Navigation  v.  Pritchard,  6  Term  Rep.  750."  Suppose  a  man  covenants 
to  pay  money  on  a  given  day,  and  before  the  day  arrives  he  becomes 
lunatic,  he  still  remains  liable  on  his  covenant.  So,  a  lessee  of  a  house 
who  covenants  generally  to  repair  it,  is  bound  to  rebuild  it,  if  it  be 
burnt  by  an  accidental  fire :  Bidlock  v.  Dommitt,  6  Term  Rep.  650.(62) 

(a)  Citing  1  RoU.  Abr.  450, 1.  20.     (6  Vin.  Abr.  229,  pi.  8.) 

(6)  Citing  1  Roll.  Abr.  450, 1.  30.     (5  Vin.  Abr.  229,  pi.  10.) 

{c)  Citing  1  RoU.  Abr.  450, 1.  20,  26.     (5  Vin.  Abr.  228,  pi.  8.) 

{d)  And  see  Weigell  o.  Waters,  6  T.  R.  488,  Waters  v.  Weigell,  2  Anstr.  576. 
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That  is  substantially  Paradine  v.  Jane,  Aleyn.  26,  over  again.  There, 
in  debt  for  arrears  of  rent  due  upon  a  lease,  the  defendant  pleaded, 
^^o-i  ^^^^  &  certain  Oerman  ""prince,  by  name  Prince  Rupert,  an  alien 

^  born,  enemy  to  the  King  and  kingdom,  had  invaded  the  realm 
with  a  hostile  army  of  men,  and,  with  the  same  force,  did  enter  upon 
the  defendant's  possession,  and  him  expelled,  and  held  out  of  possession 
from  the  19  July,  18  Car.,  till  the  feast  of  the  Annunciation,  21  Car., 
whereby  he  could  not  take  the  profits :  and  it  was  resolved  that  the 
plea  was  insufficient ;  the  Court  saying :  «  He  hath  not  averred  that 
the  army  were  all  aliens,  which  shall  not  be  intended ;  and  then  he  hath 
his  remedy  against  them.  That  the  matter  of  the  plea  was  insufficient ; 
for,  though  the  whole  army  had  been  alien  enemies,  yet  he  ought  to 
pay  his  rent.  And  this  difference  was  taken,  that,  where  the  law  cre- 
ates a  duty  or  charge,  and  the  party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him ;  as,  in  the  case  of  waste, — ^if  a  house  be  destroyed  by  tempest,  or 
by  enemies,  the  lessee  is  excused :  Dyer,  83  a ;  1  Inst.  53  b,  283  a ; 
11  H.  4,  6.(a)  So,  of  an  escape;  Co.  4,  84  b.  So,  in  9  E.  3,  16,(J) 
a  supertedeoB  was  awarded  to  the  justices,  that  they  should  not  proceed 
in  a  eetsavitj  upon  a  cesser  during  the  war.  But,  when  the  party,  by 
his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity ;  because  he  might  have  provided  against  it  by  his  contract. 
And,  therefore,  if  the  lessee  covenant  to  repair  a  house,  though  it  be 
burnt  by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  repair 
it.  Dyer,  33  a ;  40  E.  3,  6:\c)  In  Atkinson  v.  Ritchie,  10  East,  530, 
the  owner  of  a  vessel  was  held  liable  for  sailing  without  a  full  cargo, 
*iQi  pui*9uant  to  charter,  '''though  the  jury  found  that  the  master 

•^  acted  bandfidej  under  a  reasonable  and  well-founded  apprehension 
of  a  hostile  embargo.  Lord  Ellsnborough  there  said  (p.  533):  <cNo 
exception  (of  a  private  nature,  at  least)  which  is  not  contained  in  the 
contract  itself,  can  be  engrafted  upon  it,  by  implication,  as  an  excuse 
for  its  non-performance.  The  rule  laid  down  in  the  case  of  Paradine 
V.  Jane  has  been  often  recognised  in  courts  of  law  as  a  sound  one,  t.  e. 
that,  <<  when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity ;  because  he  might  have  provided 
against  it  by  his  contract.''  And  this  has  been  recognised  in  several 
cases,  as,  in  Bullock  v.  Dommitt,  and  The  Company  of  Proprietors  of 
the  Brecknock  and  Abergavenny  Canal  Navigation  v.  Pritchard.((2) 
With  respect  to  the  copyhold,  the  argument  on  the  other  side  will 

(a)  M.  12  H.  4,  fo.  6,  pi.  11 :  and  see  Earl  of  Aninders  esse,  M.  11  H.  4,  fo.  83,  pi.  59. 
(6)  P.  9  E.  3,  fo.  10,  pi.  30.    That  was  not  the  caee  of  a  aapenedeas,  hat  of  a  prohihition  to 
sue,  which  the  Judge  duregarded. 
(e)  H.  40  E.  S,  fo.  6,  pi.  11. 
id)  And  see  Chitty  on  Contracts,  4th  edit,  by  Russell,  p.  930. 
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be,  that  the  interest  of  the  wife  therein  would  have  gone  to  her  father, 
and  therefore  that  no  damages  could  have  resulted  from  the  breach  of 
covenant.  But  the  wife  might  have  surrendered  to  the  use  of  her 
husband,  and  such  surrender  would  have  been  valid :  Scamon  v.  Maw, 
3  Bingh.  878  (E.  C.  L.  R.  vol.  32),  11  J.  B.  Moore,  243  (E.  C.  L.  R. 
vol.  22) :  the  statute  3  &  4  W.  4,  c.  74,  s.  77,  expressly  reserves  that 
power  to  the  wife.  * 

Oromptofij  for  the  defendants. — The  covenant  in  question  was  in- 
tended only  to  take  effect  in  the  event  of  the  daughter  surviving  her 
father.  [Maulb,  J. — ^Even  in  the  case  of  the  daughter  leaving  issue  ?] 
Yes.  [Maulb,  J. — ^If  the  substantial  meaning  of  the  covenant  is,  that 
the  contemplated  provision  shall  be  made  by  will,  and  it  would  be  well 
performed  by  the  father's  bequeathing  an  equal  share  of  his  property 
to  his  *daughter,  and  she  died  before  him,  no  mischief  is  done.]  j-^- ^ 
Exactly  so.  The  substantial  meaning  of  the  covenant  is,  that  '- 
the  daughter  shall,  at  the  death  of  her  father,  provided  she  be  then 
living,  have  an  equal  share  of  his  property  with  the  other  children  who 
shall  then  be  living.  This  could  only  be  carried  into  effect  by  a  testa- 
mentary instrument.  It  would  be  impossible  to  convey  by  deed  an 
equal  share  of  goods  or  estate  which  the  father  should  be  possessed  of 
at  the  time  of  his  death, — ^which  is  the  time  at  which  the  covenant  was 
to  operate.  It  was  clearly  not  the  intention  of  the  parties  that  any 
present  interest  should  pass :  nor  was  it  intended  to  tie  up  the  property. 
[Maule,  J. — ^Would  the  father's  conveying  to  his  daughter,  in  his  life- 
time, a  valuable  freehold  estate,  be  a  performance  of  the  covenant  ?] 
Clearly  not :  it  would  be  a  breach  of  the  contract,  as  to  the  rest  of  the 
children.  The  covenantor  could  not,  by  any  instrument  made  in  his 
lifetime,  perform  this  covenant:  the  subject-matter  not  being  ascer- 
tainable till  his  death :  Lunn  v.  Thornton,  1  M.  Or.  &  S.  379  (E.  G.  L. 
R.  vol.  50).  In  Needham  v.  Eirkman,  3  B.  &  Aid.  531  (E.  C.  L.  R. 
vol.  5),  where  A.,  being  seised  of  certain  real  estates,  conveyed  part 
of  them  to  the  uses  of  the  settlement  at  the  time  of  his  second  mar- 
riage, and  also  covenanted  with  the  trustees,  that  he  would,  by  will  or 
otherwise,  give  and  devise  all  other  his  real  estates,  and  also  his  per- 
sonal estate,  to  and  amongst  the  children,  both  of  his  first  and  second 
marriage,  share  and  share  alike, — ^it  was  held  that  this  covenant  was 
applicable  only  to  such  real  and  personal  estate  of  which  A.  might 
die  seised  or  possessed,  and  that  it  did  not  prevent  him  from  dis- 
posing freely,  during  his  life,  of  such  part  of  his  real  estate  as  was 
not  settled,  or  which  he  might  acquire  subsequently  to  the  settle- 
ment. In  Fortescue  v.  Hennah,  19  Ves.  67,  a  deed  of  this  *sort  p^-  - 
was  looked  upon  as  a  testamentary  paper.  It  was  there  held,  ^ 
that  a  father  under  covenant  for  an  equal  division,  at  his  death,  of 
all  the  property  he  shall  die  seised  or  possessed  of,  between  his  two 
daughters,  or  their  families,  cannot  defeat  the  covenant  by  a  disposition 
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in  effect  testamentary, — as  by  reserying  to  himself  an  interest  for  life. 
In  the  course  of  the  argument  in  that  case,  it  was  said,  that,  according 
to  the  principles  established  by  Randall  v.  Willis,  6  Yes.  262,(a)  Jones  v. 
Martin,  3  Anstr.  882,  5  Yes.  266,  n.,  and  Lewis  v.  Madocks,  8  Yes. 
150,  c(a  father  under  such  a  covenant,  though  he  has  the  liberty  of  dis- 
position during  his  life,  cannot  stipulate  for  his  own  benefit,  and, 
reserying  an  interest  for  his  own  life,  make  an  unequal  distribution,  in 
effect,  though  not  in  form,  testamentary.  If  he  will  be  partial,  he  must 
be  partial  against  himself."  But  Sir  W.  Grant,  M.  R.,  said :  «  Robert 
Hickes  having  covenanted  that  his  eldest  daughter  and  her  first 
husband,  and  her  children  by  him,  should,  at  the  death  of  Robert 
Hickes,  have  a  full  moiety  of  all  the  real  and  personal  estate  of  which 
he  should  die  seised  or  possessed,  it  is  clear  that  he  could  not  defeat  the 
effect  of  that  covenant  by  any  testamentary  act.  The  question  is,  whe- 
ther he  could  defeat  it  by  acts  which,  though  not  strictly  testamentary, 
were  not  to  take  effect  until  after  his  death.  It  is  evident  that  such  a 
covenant  has  little  value,  if  its  effect  is  to  depend  on  the  form  of  the 
instrument.  Against  a  diminution  of  his  property  by  absolute  gift 
during  his  lifetime,  his  own  interest  and  convenience  form  a  pretty  good 
security :  not  so,  where,  without  any  diminution  of  his  own  enjoyment, 
he  exercises  a  mere  ^posthumous  bounty,  though  by  an  irrevocable 
instrument.  It  seems  to  me  that  the  spirit  of  such  a  covenant 
requires  that  every  disposition  should  be  excluded,  which  is  in  its  effect 
testamentary,  though  not  such  in  point  of  form."  Here,  the  father 
never  intended  to  put  it  in  his  daughter's  power  to  give  the  property  to. 
her  husband.  [Williams,  J. — Leaving  the  share  to  her  child,  would 
not,  according  to  Mr.  Brown's  argument,  satisfy  the  covenant.]  The 
language  of  the  second  branch  of  Laughter's  case  is  precisely  like  that 
of  this  covenant :  and  that  part  of  the  case  has  never  been  found  fault 
with.  The  same  account  of  the  reasons  for  the  decision  is  given  in 
Oroke  and  in  Moore,  as  that  given  by  Sir  Edward  Cokb  :  and  it  is  un- 
doubtedly good  law.  Where  there  is  an  absolute  option,  it  cannot  be 
taken  away  by  the  act  of  God.  [Williams,  J. — ^Laughter's  case  is 
cited  in  Sheppard's  Touchstone  without  any  remark.]  At  p.  178  of 
that  book,  it  is  said,  that,  <<  if  one  covenant  to  leave  a  wood  in  the  same 
plight  as  he  finds  it,  and  he  cut  down  trees ;  in  this  case,  the  covenant 
is  broken  presently ;  for,  it  is  now  become  impossible  to  be  performed, 
by  his  own  act :  but,  if  in  this  case,  some  of  the  trees  be  blown  down 
with  the  wind,  or  the  like,  by  this  [act  of  God]  the  covenant  is  not 
broken ;  for,  it  is  now  become  impossible  to  be  done,  by  the  act  of  God, 
and  in  this  case  the  covenantor  is  not  bound  to  supply  it."  Again,  at 
p.  382,  <(  When  the  condition  of  an  obligation  is,  to  do  [one  of]  two 

(a)  And  see  the  American  cases,  Garner  v.  Gamer's  executor,  1  DesaoB*  Chanc.  Rep.  437 ; 
Tabb  V.  Archer,  3  Hen.  A  Mnnf.  399;  Roane's  executor  v.  Hem,  1  Wash.  47;  Fleming  v.  Willis, 
2  Call.  5. 
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things  by  «  day,  and,  at  the  time  of  making  the  obligation,  both  of  them 
are  possible,  but  trfter,  and  before  the  time  when  the  same  are  to  be 
done,  one  of  the  things  is  become  impossible,  by  the  act  of  God,  or  by 
the  sole  act  and  laches  of  the  obligee  himself ;  in  this  case,  the  obligor 
is  not  bound  to  do  the  other  thing  that  is  possible,  but  is  discharged  of 
the  whole  obligation.  But,  if,  at  the  time  of  the  making  of  the  obli- 
gation, one  of  the  things  is,  and  the  *other  of  the  things  is  not  p^^. 
possible  to  be  done,  he  must  perform  that  which  is  possible.  And  ^ 
if,  in  the  first  case,  one  of  the  things  become  impossible  afterwards  by 
the  act  of  the  obligor,  or  a  stranger,  the  obligor  must  see  that  he  do 
the  other  thing,  at  his  peril.  And,  when  the  condition  of  an  obligation 
is,  to  do  one  single  thing,  which  afterwards,  before  the  time  when  it  is 
to  be  done,  doth  become  impossible  to  be  done  in  all  or  in  part,  the 
obligation  is  wholly  discharged ;  and  yet,  if  it  be  possible  to  be  done  in 
any  part,  it  shall  be  performed  as  near  to  the  condition  as  may  be." 
Stndholmes  v.  Mandell  is  also  reported  in  Nelson's  edition  of  Lutwyche, 
where  the  learned  editor,  speaking  of  Laughter's  case,  says: (a)  <<'Tis 
true.  Justice  Grokb  tells  us  that  Gawdt  held  the  bond  was  not  dis- 
charged, but  that  the  husband  ought  to  purchase  lands  for  the  heirs  of 
the  wife,  because  he  was  obliged  to  do  so  by  the  condition,  and  had 
time,  during  his  life,  to  perform  it ;  and  that  the  word  Jmrs  in  that 
place,  was  not  a  word  of  limitation,  but  of  purchase :  but  either  he  or 
my  Lord  Gokb  must  be  mistaken ;  for,  Gokb  tells  us  judgment  was 
given  for  the  defendant,  by  Popham,  C.  J.,  and  the  whole  court, — which 
could  not  be,  if  Gawdy,  who  was  then  a  judge  of  that  court,  dissented. 
However,  we  having  the  concurrent  testimony  of  my  Lord  Coke,  Crokb, 
and  MooRB,  of  whom  two  were  afterwards  judges,  and  one  of  them  of 
counsel  in  the  cause,  I  think  we  are  rather  to  believe  what  they  have 
written,  than  what  the  chief  justice  had  by  tradition.  But  I  have  this 
to  object  against  that  opinion  of  Gawdt,  that  I  take  it  to  be  of  no 
great  weight,  because  he  was  of  a  contrary  opinion  in  the  very  same 
term,  in  a  like  case  between  other  parties ;  for,  in  Gremingham  and 
Ewre's  case,  Cro.  EHb.  896,  he  laid  it  down  for  a  rule,  that,  where  a 
condition  is  in  the  disjunctive,  *and  one  part  of  it  becomes  impos-*  p^^^ 
sible  to  be  performed,  by  the  act  of  the  obligee  himself,  there  the  ^ 
obligor  is  discharged  from  the  other  part ;  and  his  reason  is,  because  in 
sncfa  case  the  obligor  hath  his  choice  to  do  either,  and,  being  deprived 
of  that  choice  by  the  obligee  himself,  therefore  he  shall  do  neither. 
Now,  if  this  is  law,  what  reason  can  be  given  why  the  act  of  God  should 
not  work  a  discharge,  as  well  as  the  act  of  the  party  ?"  Drummond  t^. 
The  Duke  of  Bolton  has  no  application :  and  there  is  nothing  in  the 
cases  of  Wood  v.  Bate  and  Eaton  v.  Butter,  to  justify  the  suggestion 
that  they  are  at  variance  with  Laughter's  case.  In  Com.  Dig.  Cove- 
nant (F),(J)  it  is  said, — « If  tenant  for  life,  or  in  tail,  leases  for  twenty 

(a)  Page  215. 

(6)  Citing  Cheiny  and  Laagley*!  OMe,  1  Leon.  179. 
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years,  and  covenants  by  demuij  and  dies  within  the  term,  oovenant  does 
not  lie."  That  case  is  analogous  to  the  present.  There,  as  here,  the 
subject-matter  of  the  coYenant  was  gone.  So  in  Bac.  Abr.  ConditioiM 
(Q),(a)  it  is  said,' — <<  Regularly,  if  a  condition  which  was  possible  at  the 
making  thereof,  becomes  impossible,  by  the  act  of  God,  the  obligation 
is  discharged."  There  being  no  words  of  limitation  here,  the  provision 
for  the  wife  would  be  limited  to  her  life,  and,  if  so,  the  husband  has 
lost  nothing. 

The  second  question,  it  is  submitted,  should,  like  the  first,  be  answered 
in  the  negative :  for,  the  court  will  not  assume  that  the  covenantor's 
daughter  would  have  disinherited  her  heir,  viz.,  her  father ;  and,  conse- 
quently, they  cannot  say  that  the  plaintiff  has  sustained  any  damage 
at  all. 

Brown  was  beard  in  reply. 
^-Q,       *The  following  certificate  was  afterwards  sent  to  the  Vice- 
-'   Chancellor: — 

« This  case  has  been  argued  before  us  by  counsel ;  and  we  arc  of 
opinion, — first,  that  Frederick  Jones  has  not  any  good  cause  of  action^ 
— secondly,  that,  in  the  event  supposed,  Frederick  Jones  could  not 
have  recovered  any  substantial  damages  in  such  action." 

«  W.  H.  Maulb, 
«  C.  Crbsswbll, 

«E.  V.  WlLLIAMS."(5) 

(a)  Citing  1  Roll.  Abr.  449.  (Yin.  Abr.  Condition  (6.  o.)  Yol.  5,  p.  227);  Co.  Litt.  206  a.; 
Anon.  F.  Moore,  124 ;  Pet  and  Cally's  case,  1  Leon.  804. 

(6)  When  the  case  afterwards  eame  before  Vice  Chancellor  Wigram,  bis  HoBoar  said  (7  Hare, 
267) : — "In  this  case,  I  am  Dot  assisted  by  knowing  the  reasons  of  the  judges  of  the  Court  of 
Common  Pleas :  but  I  understand  from  counsel,  that  they  considered  the  ease  by  analogy  to  the 
reasoning  of  the  court  in  Laughter't  case.  The  eoYonantor  in  this  case  has  reierred  to  himself 
the  privilege  of  not  making  the  stipulated  proyision  during  his  life ;  and  the  proyision  by  will, 
it  is  said,  has  failed,  not  by  his  act  or  omission,  but  by  the  default  of  the  legatee  In  his  lifetime. 
There  cannot,  I  think,  be  any  doubt  that  the  intention  of  the  parties  is  disappointed  by  this 
decision.  Where  a  parent,  on  the  marriage  of  a  child,  coyeoante  to  make  for  that  ohUd  a  pro- 
yision by  deed  or  will,  it  cannot  be  doubted  that  the  proyision  is  intended  to  be  absolute,  and 
that  the  mode  of  making  it  alone  is  intended  to  be  left  to  the  discretion  of  the  coyenantor.  And 
a  doubt  crossed  my  mind,  of  this  nature, — If  the  wiU  of  the  coyenantor  had  contained  a  proyision 
in  £ayour  of  the  lady,  and  she  had  left  issue  liying  at  her  death,  the  new  will-act  would  haye 
preyented  a  lapse ;  and  a  doubt  occurred  to  me  whether  the  coyenantor  might  not  haye  made 
a  will  so  as  to  haye  preseryed  to  the  lady  the  benefit  of  the  ooyenant,  notwithstanding  her 
death  in  his  lifetime, — ^whether,  in  fact,  he  might  not,  by  will,  haye  done  for  her  (dying  withoni 
issue)  that  which  the  will-act  would  haye  done  for  her  if  she  had  left  issue  liying  at  her  death. 
I  do  not  know  whether  this  point  was  suggested  In  argument  before  the  Court  of  Common  Pleas : 
but  I  do  not  feel  such  confidence  in  the  point  as  to  make  it  proper  to  send  the  case  a  second 
time  to  law.    I  shall  confirm  the  oertiflcate." 
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It  U  m  good  defefnce  to  an  action  for  a  libel,  that  it  oonBista  of  a  fair  and  impartial  (though  not 
^trhoHm)  report  of  a  trial  in  a  eourt  of  justice ;  and  aiioh  defence  is  admiseible  under  not 
guilty,  which  puts  in  issue  as  well  the  lawfulness  of  the  occasion  of  the  publication,  as  the 
tendency  of  the  alleged  libeL 

This  was  an  action  apon  the  case  for  a  libel.  The  alleged  libel  con- 
sisted of  a  report  of  the  trial  of  a  case  of  Hoare  v.  Dickson,  also  for  a 
libel,  which  took  place  at  the  Croydon  summer  assizes,  1847. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wilde,  0.  J.,  at  the  sittings  at  West- 
minster, after  the  last  term.  The  plaintiff  proved  the  publication  of 
the  alleged  libel,  and  also  that  the  defendant  was  the  editor  of  the 
newspaper  in  which  it  appeared. 

On  the  part  of  the  defendant,  it  was  proposed  to  give  in  evidence 
certain  letters  which  had  been  produced  at  the  trial  of  -the  cause  of 
Hoare  v.  Dickson  for  the  purpose  of  showing  that  the  then  defendant, 
in  communicating  their  contents  to  a  benevolent  society  of  which  he 
was  the  secretary,  had  acted  bond  fd^  in  the  discharge  of  his  duty ; 
and  it  was  further  proposed  to  call  witnesses  to  prove  that  the  report 
in  question,  though  not  a  vtrhatim  report  of  what  took  place  at  the 
former  trial,  was  a  fair  and  substantially  correct  report. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  evidence  so  pro- 
posed to  be  given  was  not  admissible, — at  all  events  under  the  general 
issue;  for  that,  however  necessary  the  letters  might  have  been  for 
Dickson's  justification,  the  present  defendant  was  not  justified  in  giving 
them  publicity,  or  in  publishing  a  garbled  statement  of  what  passed  in 
court. 

The  objection  was  overruled,  and  the  evidence  ""admitted :  and  p^^^ 
his  lordship,  in  submitting  the  case  to  the  jury^  told  them  that  ^  " 
they  must  find  for  the  defendant,  if  they  were  satisfied  that  the  publi- 
cation complained  of  was  no  more  than  a  £air  and  bond  fide  report  of 
the  trial  at  Croydon. 

The  jury  accordingly  returned  a  verdict  for  the  defendant. 

8.  Carter y  for  the  plaintiff,  now  moved  for  a  new  trial,  on  the  ground 
of  misreception  of  evidence,  misdirection,  that  the  verdict  was  against 
evidence,  and  on  the  ground  of  the  absence  of  a  material  witness. — ^The 
letters  produced  on  the  trial  of  the  case  of  Hoare  v.  Dickson,  wera 
clearly  not  admissible  in  this  case.  [Wilde,  C  J. — They  were  pro- 
duced and  read  for  the  purpose  of  showing  that  the  statement  of  them 
in  the  alleged  libel,  was  a  fair  and  accurate  statement  of  their  purport. 
Madle,  J. — They  formed  a  portion  of  the  defendant's  evidence  that 
his  report  was  a  fair  one.]  At  all  events,  the  matter  should  have  been 
pleaded  specially,  in  order  that  the  plaintiff  might  have  an  opportunity 

J/  ^t).  .iv^ 
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to  meet  it.  Garry  v.  Walter,  1  Bos.  ft  Poll.  525,  is  apparently  an 
authority  against  the  plaintiff.  It  was  there  held,  that  an  action  can- 
not be  maintained  for  publishing  a  true  account  of  the  proceedings  of 
a  court  of  justice,  however  injurious  such  publication  may  be  to  the 
character  of  an  individual :  but,  <<  some  doubts  being  entertained  upon 
the  bench,  whether  the  matter  of  justification  ought  not  to  have  been 
pleaded,  the  case  stood  over ;  and  no  judgment  tpot  ever  given.*'  It 
is  submitted  that  those  doubts  were  weU  founded.  And  in  all  the  sub- 
sequent cases  it  will  be  found  that  the  matter  wa$  specially  pleaded : 
^Qoi  *^^  Lake  v.  King,  1  Wms.  Saund.  131  b ;  Astley  v.  Younge,  2 
■1  Burr.  807;  Stiles  v.  Nokes,  7  East,  498;(a)  Lewis  v.  Walter,  4 
B.  ft  Aid.  605  (E.  C.  L.  E.  vol.  6) ;  McGregor  v.  Thwaites,  3  B.  &  C. 
24  (E.  C.  L.  R.  vol.  10),  4  D.  &  R.  695;  Duncan  v.  Thwaites,  8  B.  & 
0.  556,  5  D.  ft  R.  447  (E.  C.  L.  R.  vol.  16) ;  Flint  v.  Pike,  4  B.  ft  C. 
473  (E.  C.  L.  R.  vol.  10),  6  D.  ft  R.  528 ;  Stockdale  v.  Hansard,  9 
Ad.  &  E.  1  (E.  C.  L.  R.  vol.  86),  2  P.  &  D.  1.  Many  things  are 
privileged  when  spoken,  though  defamatory  of  individuals,  the  publica- 
tion of  which  in  a  written  or  printed  form,  might  be  made  the  subject 
of  an  indictment  or  of  an  action  for  damages :  The  King  v.  Creevey, 
1  M.  &  Selw.  278 ;  The  King  tr.  Lord  Abingdon,  1  Esp.  N.  P.  C.  226 ; 
The  King  v.  Mary  Carlile,  8  B.  ft  Aid.  167  (E.  C.  L.  R.  vol.  5).  It  is 
no  part  of  the  duty  of  a  newspaper  editor  to  publish  proceedings  in  a 
court  of  justice :  he  is  a  mere  volunteer.  The  observations  of  Lord 
Ellenborough,  in  Rex  v.  Fisher,  2  Campb.  568,  evidently  show  that 
there  was  no  disposition  in  that  learned  judge  to  allow  any  great  lati- 
tude in  cases  of  this  sort  to  defendants. 

As  to  the  alleged  surprise, — the  absence  of  the  witness, — ^the  affid<ivii 
was  defective. 

Maule,  J. — Several  points  have  been  urged  in  this  case.  One  is, 
that  the  plaintiff  was  surprised  by  the  absence  of  a  witness  upon  whose 
testimony  he  mainly  relied.  Surprise  is  a  matter  extrinsic  to  the 
record  and  the  judge's  notes,  and  consequently  can  only  be  made  to 
appear  by  affidavit :  and  here  we  have  no  affidavit  of  surprise,  in  the 
sense  required  by  the  practice  of  the  court.  That  ground,  therefore, 
fails. 

The  next  question  is,  whether  certain  evidence  which  was  offered  on 
^Qo-i  ^^6  V^'^^  ^f  ^^^  defendant,  was  admissible  *under  not  guilty.  That 
-*  evidence  was  of  this  nature, — ^having  a  tendency  to  show  that  the 
alleged  libellous  matter  was  published  upon  an  occasion  which  justified 
the  publication  of  that  which  might  be  injurious  to  the  character  of  a 
third  person.  Now,  evidence  of  that  sort, — ^which  is  comprised  within 
the  class  of  privileged  communications, — ^has  always  been  held  to  be 
admissible  under  not  guilty.     It  shows  that  the  publication  was  not 

(a)  S.  C.  per  »om.  Can  v.  JasMa,  S  J.  P.  Smith,  491. 
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mmlicioiis:  and  not  guilty  denies  the  allegation  of  malice  in  the  declara- 
tion. I  do  not  mean  to  say  that  such  matter  may  not  also  be  pleaded 
specially :  it  does  not  follow,  that,  because  it  may  be  given  in  evidence 
under  not  guilty,  it  may  not  be  specially  pleaded. 

The  defence  relied  on,  was,  that  the  publication  complained  of,  was  a 
true  and  bond  fide  account  of  what  took  place  at  the  trial  at  Croydon, 
in  1847.  The  evidence  which  was  objected  to,  clearly  had  a  tendency 
to  show  that.  The  question  now  raised,  is,  whether,  assuming  the 
report  to  be  a  fair  and  band  fide  one,  that  affords  any  defence.  I  think 
it  is  impossible  at  this  day  to  say  that  a  fair  account  of  proceedings  in 
a  court  of  justice,  not  being  ex  parte,  but  in  the  hearing  of  both  sides, 
is  not,  generally  speaking,  a  justifiable  publication.  I  do  not  lay  it 
down  as  an  universal  proposition.  Matters  may  appear  in  a  court  of 
justice,  that  may  have  so  immoral  a  tendency,  or  be  so  injurious  to  the 
character  of  an  individual,  that  their  publication  could  not  be  tolerated. 
But,  as  a  general  rule,  it  may  be  assumed  that  the  publication  of  a  fair 
account  of  what  passes  in  a  court  of  justice,  not  ex  parte,  is  justifiable, 
— ^unless  there  be  something  to  take  it  out  of  that  rule.  There  is 
nothing  to  take  this  case  out  of  that  general  rule.  The  cases  cited  all 
apply  either  to  ex  parte  proceedings,  or  where  there  is  some  special 
reason  against  the  application  of  the  general  principle.  Upon  the  whole, 
I  am  of  opinion  that  there  ought  to  be  no  rule. 

^Gbesswell,  J.,  concurred.  r.^04 

Williams,  J. — ^I  also  am  of  opinion  that  there  should  be  no  ^ 
rule  in  this  case.  I  understand  the  question  upon  the  first  count  to  be, 
whether  the  lord  chief  justice  was  right  in  leaving  it  to  the  jury  to  say 
whether  the  matter  complained  of  was  a  fair  account  of  what  took  place 
at  the  trial  at  Croydon,  and  in  telling  them,  that,  if  they  were  of  opinion 
that  it  was,  their  verdict  must  be  for  the  defendant.  The  objection 
urged  is, — first,  that,  assuming  that  to  be  so,  it  afforded  no  defence, — 
and  secondly,  if  it  did  afford  a  defence,  that  it  was  not  admissible  under 
not  guilty.  Before  the  new  rules  of  pleading,  it  is  clear,  the  defendant 
had  the  option  of  pleading  matter  of  this  sort  specially,  or  of  giving 
it  in  evidence  under  not  guilty.  And  the  new  rules  have  made  no  dif- 
ference in  this  respect.  In  Cotton  t^.  Browne,  3  Ad.  &  E.  812,  4  N.  &; 
M.  831  (E.  C.  L.  R.  vol.  80),  it  was  held,  that,  in  an  action  for  mali- 
ciously indicting  the  plaintiff,  without  probable  cause,  the  defendant 
may  give  evidence  of  probable  cause  under  not  guilty ;  and  that,  if,  in 
addition  to  the  plea  of  not  guilty,  he  pleads  specially  that  he  had  pro- 
bable cause,  the  court  will  order  such  plea  to  be  struck  out.  Lord 
Denman  there  says :  «  The  injury  complained  of  in  this  action,  is,  not 
merely  in  the  indicting,  nor  in  the  indictment  being  wrongful,  but  in 
maliciously  indicting,  and  in  doing  so  without  reasonable  or  probable 
cause.     The  plea  of  not  guilty  is  sufficient."     So,  here,  not  guilty  puts 
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in  issue,  not  merely  the  publication  of  the  alleged '  libel,  but  also  the 
maliciously  doing  it.  Then,  does  the  fact  of  the  matter  complained  of 
being  a  fair  and  bond  fide  account  of  what  took  place  in  a  court  of  jus- 
tice, afford  a  defence?  Subject  to  certain. qualifications,  there  is  no 
^^^^  doubt  that  it  does  *afford  a  defence.     The  only  diflSculty  I  have 

^  felt  has  been  in  ascertaining  the  fact.  It  seems  to  me  that  this 
case  is  not  affected  by  any  of  the  qualifications  adverted  to.  I  assume 
that  the  publication  complained  of  was  of  the  wKoU  of  the  proceedings, 
— not  the  substance  merely ;  and  I  also  take  it  for  granted  that  there 
were  no  defamatory  remarks  of  the  writer's  own  added  to  it.  I  there- 
fore think  that  the  direction  was  correct,  and  that  there  is  no  foundation 
for  the  motion. 

Wilde,  C.  J. — The  rule  is  moved  principally  on  the  ground  of  mis- 
direction, in  the  reception  and  leaving  to  the  jury,  under  not  guilty, 
evidence  which  it  is  said  was  inadmissible,  unless  the  matter  was 
specially  pleaded :  and  it  is  further  contended  that  the  publication  of 
a  fair  account  of  proceedings  which  take  place  in  a  court  of  justice,  is 
not  justifiable,  if  it  reflects  upon  the  character  of  an  individual.  It  is 
not  suggested  that  the  alleged  libel  was  not  a  fair  account  of  what 
took  place  at  the  trial  of  the  cause  of  Hoare  v.  Dickson,  at  Croydon ; 
nor  was  there  any  evidence  given  to  impugn  its  accuracy.  I  see  no 
reason,  therefore,  for  finding  fault  with  the  conclusion  the  jury  came 
to.  The  giving  publicity  to  the  proceedings  of  courts  of  justice,  sub- 
ject to  certain  exceptions,  is  justifiable ;  and  there  is  nothing  in  this 
case  to  bring  it  within  any  of  the  exceptions.  My  brother  Shee 
opened  his  defence  by  stating,  that  the  alleged  libel  was  only  a  fair 
and  bond  fide  report  of  what  had  taken  place  on  the  former  trial :  and 
the  objection  then  taken  by  the  plaintiff's  counsel,  was,  not  that  the 
fact  of  the  publication  being  a  fair  and  impartial  account  of  the  pro- 
ceedings, was  not  an  answer  to  the  action,  but  that  the  defendant's 
counsel  was  not  entitled  to  read  the  whole  of  the  letters  which  were  in 
evidence  on  the  former  occasion,  because  the  whole  were  not  set  out 
*261  ^^^^^^^^  ^^  ^^®  alleged  libel.      The  objection  was,  in  *term8, 

^  limited  to  the  admissibility  of  the  letters.  It  is  now  said,  that 
the  whole  matter  of  defence  was  inadmissible,  because  not  specially 
pleaded.  The  question  is,  whether  the  publication  complained  of  was 
what  the  law  calls  a  protected  or  privileged  communication.  The  infer- 
ence of  malice  arising  from  the  publication  of  libellous  matter,  is 
rebutted,  by  showing  that  it  was  published  upon  a  lawful  occasion. 
Not  guilty  puts  in  issue  the  tendency  of  the  alleged  libel,  and  also  the 
lawfulness  of  the  occasion  upon  which  it  was  published.  It  does  not 
follow  that  a  defence  may  not  be  given  under  not  guilty,  because  it 
might  also  form  the  subject  of  a  special  plea.  I  think  the  evidence 
was  admissible  on  the  record  as  it  stood ;  and,  my  learned  brothers 
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bemg  of  opinion  that  there  was  no  misdirection,  I  see  no  ground  f(NX 
disturbing  the  verdict.  Rule  refosed.  « 

It  U  libelloiu  to  pabliBh  a  oorreet  aeeount  of  been  Arrested,  and  npon  what  charge ;  but  he 

jndieial  proceedings,  if  accompanied  with  com-  has  no  right  while  the  charge  is  in  the  course 

ments  and  inslnaations  tending  to  asperse  a  of  investigation  before  the  magistrate,  to  assume 

■an's  character:  Thomas  •.  Crosswell,  7  John-  that  the  person  aocosed  is  guilty,  or  to  hold  him 

son,  264;  Commonwealth  v.  Blanding,  3  Picke-  out  to  the  world  aa  such:  Usher  v,  SeTeranoe, 

ring,  304.    The  editor  of  a  newspaper  has  a  2  Appleton,  9. 
right  to  publish  the  fact  that  an  individual  has 
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In  ease  for  the  disturbance  of  a  ferry,  a  count  alleging  that  the  platntiifs  were  entitled  to  a  cer* 
tain  ferry  across  the  Thames,  that  the  defendant  conveyed  passengers  and  goods  across  the 
river  near  to  the  plain tifis'  ferry,  and  that,  by  reason  thereof,  the  plaintiffs  lost  profits,  and 
were  prejudiced  and  disturbed  in  the  possession  and  profit  of  their  ferry,  was  held,  after  ver- 
dict for  the  plaiBta£Ei,  to  disclose  a  sufficient  cause  of  action. 

Where,  on  a  motion  in  arrest  of  judgment  a  clear  objection  is  not  shown,  the  party  will  be  left 
to  his  writ  of  error. 

This  was  an  action  npon  the  case  for  the  disturbance  of  a  ferry. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs,  before 
and  at  the  time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, were,  and  from  thence  hitherto  had  been,  and  still  continued, 
possessed,  to  wit,  as  trustees  for  the  society  of  Free  Watermen  of  the 
River  Thames,  residing  at  Greenwich,  in  the  county  of  Kent,  called 
«  The  Isle  of  Dogs  Ferry  Society,"  of  an  *ancient  ferry,  called 
Potter's  Ferry,  for  foot-passengers,  and  goods  belonging  to  such 
foot-passengers,  across  the  river  Thames,  from  a  certain  place  in  the 
Isle  of  Dogs,  in  the  parish  of  Stepney,  in  the  county  of  Middlesex,  to 
Greenwich,  in  the  county  of  Kent ;  taking  for  the  carriage  and  convey- 
ance of  such  passengers,  and  their  goods,  as  have  occasion  for  the  same, 
over  and  across  such  ferry,  in  any  boat  or  boats  kept  by  or  by  the 
authority  of  the  plaintiffs  for  that  {purpose,  certain  reasonable  freights 
or  ferriages,  to  wit,  one  penny  for  every  person  on  foot :  nevertheless, 
that  the  defendant,  not  being  one  of  the  free  watermen  aforesaid,  but 
well  knowing  the  premises,  and  contriving  to  disturb  and  injure  the 
plaintiffs  in  the  peaceable  and  lawful  enjoyment  of  the  said  ferry,  there- 
tofore, to  wit,  on,  &c.,  injuriously  and  unlawfully,  and  against  the  will 
of  the  plaintiffs,  carried  and  conveyed,  in  a  certain  boat  of  him,  the 
defendant,  divers  foot-passengers,  for  hire,  over  and  across  the  said 
river  Thames,  and  upon  the  said  part  of  the  same  river,  where  the 
plainti&  had  such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them, 
the  plaintiffs,  to  wit,  from  the  Isle  of  Dogs  aforesaid  to  Greenwich 
aforesaid ;  and  that,  by  reason  thereof,  the  plaintiffs  had  lost  and  been 
deprived  of  divers  profits  and  emoluments,  which  would  otherwise  have 
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arisen  and  accrued  to  them  from  the  enjoyment  of  their  ferry,  and  had 
been  and  were  greatly  prejudiced  and  disturbed  in  the  possession  and 
profit  thereof,  and  in  their  right  and  title  thereto. 

The  second  count  stated  that  the  plaintiffs,  as  trustees  as  aforesaid, 
were  entitled  to  the  fee-simple  and  inheritance  of  the  said  ferry,  and 
that,  whilst  the  plaintiffs  were  so  entitled  as  trustees  to  the  fee-simple 
and  inheritance  of  the  said  ferry,  the  defendant  conveyed  divers  pas- 
sengers and  goods  over  and  across  the  river  Thames,  near  to  the  said 
part  of  the  said  river  where  the  plaintiffs  had  such  ferry  as  aforesaid, 
Mcn  ^^^  ^^^  ^^  ^^^  ^^^^  ferry,  *to  wit,  from  the  Isle  of  Dogs  aforesaid 
-*  to  Greenwich  aforesaid ;  and  that,  by  reason  thereof,  the  plaintiffs 
lost  and  were  deprived  of  divers  profits  and  emoluments  which  would 
otherwise  have  arisen  and  accrued  to  them  from  the  enjoyment  of  their 
said  ferry,  and  were  greatly  prejudiced  and  disturbed  in  the  possession 
and  profit  thereof,  and  in  their  right  and  title  thereto,  &c. 

At  the  trial,  before  Wilde,  G.  J.,  at  the  sittings  in  Middlesex,  after 
last  Michaelmas  term,  a  verdict  was  found  for  the  defendant  on  the  first 
count  and  for  the  plaintiffs  on  the  second. 

Peacock,  on  behalf  of  the  defendant,  now  moved  to  arrest  the  judg- 
ment.—  The  second  count  discloses  no  cause  of  action.  It  merely 
alleges  that  the  plaintiffs  were  entitled  to  a  certain  ferry,  and  that  the 
defendant  conveyed  passengers  and  goods  across  the  river  near  to  the 
plaintiffs'  ferry,  and  that  by  reason  thereof  the  plaintiffs  lost  profits  and 
were  prejudiced  and  disturbed  in  the  possession  of  the  ferry :  whereas, 
to  give  a  cause  of  action,  it  should  have  charged  the  defendant,  either 
with  setting  up  a  new  ferry,  as  in  Churchman  v.  Tunstal,  Hardres,  162, 
and  2  BoUe's  Abridgment,  140, 1.  20,(a)  cited  in  Com.  Dig.  Action  upon 
the  Gaaefor  a  Nuisance^  (A) — or  with  having  so  carried  the  passengers 
and  goods  fraudulently  and  with  intent  to  evade  the  plaintiffs'  ancient 
ferry,  as  in  Tripp  v.  Frank,  4  T.  R.  666,  and  Huzzey  v.  Field,  2  C.  M. 
&  R.  432,t  6  Tyrwh.  866.(6)  [Williams,  J.— Surely  this  is  a  very  old 
4'9Q1  ^^^^  ^^  declaring.]  The  old  form  was,  charging  the  setting  up  '''a 
-*  new  ferry,  to  the  nuisance  and  disturbance  of  the  ancient  ferry. 
[Maule,  J. — The  second  count  is  substantially  the  same  as  that  in  the 
case  of  Tripp  t;.  Frank.  Does  not  the  concluding  allegation,  that  the 
plaintiffs  <<  were  greatly  prejudiced  and  disturbed  in  the  possession  and 
profit  of  their  ancient  ferry,  and  in  their  right  and  title  thereto,"  make 
the  count  good  ?  The  plaintifis,  to  entitle  them  to  a  verdict  on  this  count, 
must  have  proved,  not  merely  that  the  defendant  carried  over  some  per- 
son near  to  their  ferry,  but  that  the  act  complained  of  was  a  disturbance 

(a)  Translated,  16  Vin.  Abr.  26,  pi.  4,  and  citing  22  H.  6,  14  b  (M.  23  H.  6,  fo.  14,  pi.  23, 
Prior  of  8L  Nede  v.  Weston.)  That  was  an  aoUon  for  erecting  a  horse-mill,  to  the  injary  of 
three  mills  of  the  prior,  in  which  the  ferry  question  was  discussed  obiter  between  Paston,  J., 
and  Nbwton,  C.  J. 

(6)  And  see  Peter  v.  Kendal,  6  B.  4  C.  ros  (E.  G.  L.  R.  toI.  18). 
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of  their  right.]  It  is  not  enough  to  saj  that  the  defendant  disturbed 
the  plaintflb'  ferry,  without  saying  how.  [Maulb,  J. — ^Probably  not, 
on  special  demurrer :  but  the  question  is,  whether  it  is  not  sufficient 
after  verdict.]  The  thing  relied  on  as  a  disturbance  of  the  plain- 
ti&'  right,  must  be  something  that  is  equivalent  to  a  setting  up  a  new 
ferry. 

Maule,  J. — Carrying  passengers  and  goods  across  the  river  in  the 
manner  here  alleged,  may  or  may  not  be  a  disturbance  of  the  plaintiff's 
ferry.     The  count  charges  a  disturbance ;  and  the  jury  have  found  it. 

It  is  only  in  a  tolerably  clear  case  that  the  court  will  grant  a  rule  to 
arrest  the  judgment.  We  think  this  is  a  case  in  which  the  defendant 
ought  to  be  left  to  his  writ  of  error,  if  so  advised. 

Rule  refused.(a) 

(a)  See  BUtsett  v.  Hart,  Wmes,  608,  BuU.  N.  P.  76. 
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upon  »  poUej  on  goods  free  from  |>nrtienlar  arerage,  no  damage  short  of  the  absolute  destrao- 
tion  of  the  thing  insured,  will  amount  to  a  total  loss. 

The  plaintiff  insured  certain  bales  of  waste  silk,  from  Leghorn  to  laverpool,  with  the  usual 
memorandum  declaring  silk  free  frrom  average,  unless  general,  or  the  ship  should  be  stranded. 
The  ressel,  being  compelled  by  stress  of  weather  to  put  into  Qibraltar,  was  there  repaired, 
her  cargo  being  necessarily  unloaded.  Some  of  the  bales  of  silk  were  found  to  be  considerably 
damaged  by  sea-water,  and  were  oonsequently  sold  at  Gibraltar,  by  the  master,  in  the  exercise 
of  what  the  jory  found  to  be  a  reasonable  discretion,  and  such  as  a  prudent  owner  uninsured 
would  have  exercised.  But  the  silk  might  at  a  reasonable  or  moderate  expense  have  been 
put  in  a  condition  to  be  brought  home  by  another  Tcssel :  and  it  too*  in  fact  brought  to  England, 
and  sold  as  silk,  though  in  a  rery  deteriorated  state :— Held,  that  this  was  not  a  total  loss ; 
and,  oonsequently,  that  the  assured  was  not  entitled  to  recover. 

CovEKANT,  against  two  of  the  directors  of  The  Neptune  Marine 
Insurance  Company. 

The  plaintiff  declared  upon  a  policy  of  insurance  effected  by  him  with 
the  company  upon  eighty-one  bales  of  waste-silk,  valued  at  22452.,  war* 
ranted  free  of  particular  average,  unless  the  ship  should  be  stranded. 
The  voyage  was,  in  ship  or  ships,  at  and  from  Genoa  to  Leghorn,  and 
at  and  *from  thence  per  ship  or  ships  to  Liverpool.  The  declaration 
averred  that  forty-four  out  of  the  eighty-one  bales  of  silk  insured,  were 
shipped  at  Genoa,  and  transhipped  at  Leghorn  on  board  the  Wanderer, 
on  the  voyage  mentioned  in  the  policy ;  that  one  Pierre  Borella  was 
interested  in  the  silk ;  and  that  there  was  a  total  loss,  by  perils  of  the 
seas,  of  twenty-three  of  those  bales,  and  a  general  average  as  to  the 
remainder  of  the  forty-four  bales. 

The  defendants  traversed  the  total  loss  averred,  and  paid  into  court  a 
Bum  sufficient  to  cover  the  general  average  loss. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London 
after  Trinity  term,  1848,  when  a  verdict  was  found  for  the  plaintiff,  with 
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^311  ^^^'*  damages,  "^subjeot  to  the  opinion  of  the  ooort  upon  the  fol- 
•^  lowing  case : — 

The  ship  Wanderer,  with  forty-four  of  the  eighty-one  bales  of  silk 
mentioned  in  the  policy,  and  a  general  cargo  consisting  of  Indian  corn, 
floar,  and  other  articles,  sailed  from  Leghorn,  on  the  voyage  insured 
against,  on  the  15th  of  April,  1846.  From  the  17th,  she  suffered  bad 
weather, — the  effect  of  which  was  detailed  in  the  evidence :  the  water 
increased  in  the  hold,  and,  notwithstanding  incessant  working  at  the 
pumps,  she,  on  the  23d,  was  making  twelve  inches  of  water  per  hour. 
After  throwing  overboard  a  part  of  the  Indian  corn,  it  became  neces- 
sary, from  the  state  of  the  ship,  to  put  into  Gibraltar,  which  was  done 
on  the  11th  of  May  following.  At  Gibraltar,  several  surveys,  by  direc* 
tion  of  the  captain,  were  made  of  the  ship ;  and  it  was  found  to  be 
necessary  to  unload  her  cargo.  This  was  done,  and  the  forty-four  bales 
of  silk  were  taken  out  and  examined.  Some  were  found  to  have  sus- 
tained no  damage ;  others, — about  eleven  bales, — were  damaged  by  the 
sea-water  (by  reason  of  the  bad  weather  already  mentioned),  but  were 
not  considered  by  the  surveyors  to  be  incapable  of  being  carried  on. 
These  undamaged  and  partially  damaged  bales  were  therefore  re-shipped 
on  board  the  Wanderer  when  she  was  repaired,  and  were  conveyed  to 
Liverpool :  and,  as  to  those,  no  question  arises.  As  to  the  remaining 
(twenty-three)  bales,  both  parties  gave  evidence  of  witnesses  at  Gibral- 
tar, who  had,  by  direction  of  the  master,  surveyed  them,  and  of  wit- 
nesses in  England  chiefly  engaged  in  the  silk  trade.  It  appeared  that, 
when  examined,  these  twenty-three  bales  were  found  to  be  saturated 
with  sea-water,  greatly  heated,  partly  in  a  state  of  putridity,  and  to 
emit  an  intolerable  stench,  which  infected  the  atmosphere  for  some  dis- 
tance. As  to  the  cause  of  this  stench,  the  witnesses  differed  in  opinion, 
*3*>1  — ^^®  ascribing  it  to  the  excrement  of  the  *silk-worm,  which,  in 

"-*  his  judgment,  remained  in  the  article  called  waste-silk,  and  which, 
when  wetted  by  the  sea-water,  would  cause  putrefaction  in  the  silk ; 
others,  who  were  of  opinion  that  the  excrement  of  the  worm  did  not 
necessarily  remain  in  the  waste-silk,  thought  the  action  of  sea-water  on 
waste-silk  was  alone  sufficient  to  account  for  the  stench. 

The  witnesses  for  the  plaintiff  who  had  examined  the  silk  at*  Gibral 
tar,  were  of  opinion,  that,  if  it  had  been  re-shipped,  it  would  have 
arrived  in  England  spoiled  and  perished,  and  wholly  valueless,  and  have 
destroyed  some  other  perishable  part  of  the  cargo  of  the  Wanderer ; 
that  there  was  no  part  of  any  one  of  those  twenty-three  bales  which 
could  have  been  properly  re-shipped ;  and  that  no  endeavour  to  prepare 
the  silk  for  re-shipment  would  have  been  successful. 

The  witnesses  for  the  defendants  examined  at  Gibraltar  were  persons^ 
who  had  there  bought  six  of  the  twenty-three  bales,  at  the  sale  here- 
after mentioned.  The  purchaser  of  two  of  them  described  them  as 
-wholly  damaged  and  spoiled,  except  about  sixty-eight  or  seventy  pounds 
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in  the  centre  of  one  of  them,  which  were  very  slightly  damaged, — the 
]rhole  weight  of  that  bale  being  about  seven  hundred  and  forty  pounds, 
— ^which  sixty  or  seventy  pounds  he  thought  would  have  been  service- 
able for  the  purposes  to  which  waste-silk  is  usually  applied.  The  pur- 
chaser of  two  of  the  others  had  them  shipped  to  England,  and  sold,  he 
losing  about  forty  dollars  by  the  transaction.  The  purchaser  of  one 
of  the  others  had  not  been  able  to  re-sell  it :  it  was  damaged  to  the 
extent  of  one-third  in  bulk ;  the  remainder  was  dry  and  sound.  The 
purchaser  of  the  rest  had  sent  it  to  England  at  a  fixed  price ;  but  it 
had  not  been  sold.  Of  these  witnesses,  some  described  the  other  bales 
thus : — Some  of  the  bales  were  completely  and  entirely  damaged  p^qq 
and  spoiled ;  others  had  a  portion  dry  and  ^sound,  some  to  the  ^ 
extent  of  a  third  or  fourth,  others  in  a  much  less  proportion. 

The  English  witnesses  for  the  defendants  proved,  that  three  of  the 
above  bales,  and  another  bought  by  a  purchaser  who  was  not  examined, 
were  sold  in  England  as  silk ;  and  that,  in  their  opinion,  silk  in  the 
state  in  which  the  above  twenty-three  bales  were  described  to  be,  could 
have  been  sent  to  England  by  steamers,  without  being  dried,  and  could 
there  have  been  washed  and  so  dealt  with  as  to  retain  the  character  of 
silk. 

The  twenty-three  bales  were  sold  by  the  master,  under  the  advice  of 
the  surveyors  who  had  examined  them,  as  before  mentioned. 

The  examination  of  the  ship  was  on  the  16th  of  May, — ^the  day  after 
the  ship's  arrival.  The  surveyors  recommended  the  Indian  corn  to  be 
discharged. 

The  second  examination  was  on  the  19th,  when  they  recommended 
that  the  whole  of  the  perishable  and  light  part  of  the  cargo  should  be 
discharged,  and  the  vessel  further  examined.  The  silk  was  accordingly 
conveyed  on  board  a  floating  store  in  the  bay,  and  examined  on  the  23d 
of  May,  when  the  surveyors  recommended  an  immediate  sale  of  the 
twenty-three  bales.  Notice  of  sale  by  auction  was  given ;  and  the 
sale  took  place,  by  direction  of  the  master,  on  the  27th  and  28th  of 
May. 

The  Wanderer  was  under  repair  until  the  80th  of  June.  On  the  2d 
of  July  she  sailed  for  Gibraltar ;  and  she  arrived  at  Liverpool  on  the 
20th  of  July. 

Mr.  Borella,  the  person  interested  in  the  goods,  resides  at  Manches- 
ter. He  received  no  information  as  to  the  ship  until  a  few  days  before 
her  arrival  at  Liverpool,  when  he  received  information  that  she  had  put 
into  GKbraltar.  On  the  27th  of  July,  he  received  information  of  the 
fact  of  the  damage  which  had  been  sustained  by  the  silk,  and  of  the  • 
fact  of  the  sale,  and  the  account-sales,  in  the  same  letter.  ^^q. 

*The  plaintiff  had  no  agent  at  Gibraltar.  '- 

The  defendants'  counsel  contended  at  the  trial, — ^first,  that  this  was 
an  insurance  upon  the  whole  eighty-one  bales ;  and  that,  as  all  but  the 
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twenty-three  in  question  had  arrived  at  their  place  of  destination,  there 
could  be  no  total  loss  within  the  meaning  of  the  policy.  The  learne<^ 
judge  overruled  this  objection,  and  directed  the  jury  that  the  insurance 
was  to  be  taken  as  upon  each  bale. 

Secondly,  that,  at  all  events,  if  the  silk  could  have  been  put  into  a 
state  in  which  it  could  have  been  conveyed  to  England  in  any  other 
ship,  it  was  the  duty  of  the  assured  to  incur  the  expense  of  putting  it 
into  such  state,  and  of  so  conveying  it. 

The  learned  judge  left  to  the  jury  the  questions  following,  to  which 
they  returned  the  answers  following : — 

First, — ^Was  the  damage  to  the  goods  such  as  to  involve  total  de- 
struction in  specie,  either  actual  or  inevitable  ?  Answer, — ^that  some 
portion  (but  what  portion  they  could  not  say)  of  each  bale  would  have 
arrived  home  without  losing  its  character  of  silk. 

Secondly, — Would  a  prudent  owner  uninsured  have  adopted  the 
course  which,  in  fact,  was  adopted  as  to  these  bales  ?  Answer, — ^Yes, 
he  would. 

Thirdly, — ^Did  the  damage  to  the  goods  render  them  such  an  intole- 
rable nuisance  to  the  rest  of  the  cargo  of  the  Wanderer,  that  it  was 
reasonably  justifiable  in  the  master  to  refuse  to  carry  them  any  further 
in  that  ship  ?  Answer, — that  the  damage  to  the  goods  rendered  them 
such  a  nuisance  to  the  ship's  crew  (but  not  injurious  to  the  cargo)  that 
it  was  reasonably  justifiable  to  decline  to  carry  them  any  further  in  the 
Wanderer. 

Fourthly, — ^Was  it  possible  to  examine  the  goods,  and,  by  a  reasona- 
ble expense,  or  moderate  expense,  at  Gibraltar,  to  send  them  home,  so 
3^0 -^  that  they  would  still  *bear  the  character  of  silk,  by  some  other 
■*  vessel  ?    Answer, — Yes,  by  some  other  vessel. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  plaintiff 
was  entitled  to  recover  as  for  a  total  loss  in  respect  of  any,  and  if  any, 
of  how  many,  of  the  bales.  If  he  was,  the  verdict  is  to  stand  for  such 
sum  as  the  court  shall  direct.  If  he  was  not,  a  verdict  is  to  be  entered 
for  the  defendants. 

Barstowj  for  the  plaintiff.(a) — Upon  the  findings  of  the  jury,  as  set 
out  in  the  case,  the  plaintiff  is  clearly  entitled  to  recover  in  respect  of 
the  whole  twenty-three  bales.  It  appears  that  these  bales  were  in  a 
state  of  putref&ction,  and  therefore  the  master  was  justified,  by  his  duty 
in  regard  to  the  health  of  the  crew,  in  declining  to  bring  them  home. 

(a)  The  point  marked  for  argament  on  the  part  of  the  plaintiff;  was  as  follows:— "The  plain- 
tiff' will  contend,  that,  nnder  the  circumstances  disclosed  by  the  special  case,  he  is  entitled  to 
reeoTcr  as  for  a  total  loss  of  the  twenty-three  bales  of  silk  in  question." 

For  the  defendants :— "The  defendants  will  contend,  that,  as  part  of  the  sabject-matter 
insured  arrived  at  its  place  of  destination  uninjured,  there  was  no  total  loss  within  the  meaning 
of  the  policy ;  and  that,  if  the  uninjured  part  could  have  been  put  into  a  state  in  which  it 
oottld  have  been  conveyed  to  England,  it  was  the  duty  of  the  insured  to  incur  the  expense 
of  putting  it  into  such  a  state,  and  of  so  conveying  it." 
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It  'irill  probably  be  contended  on  the  other  side,  that  it  was  the  duty  of 
the  assured  to  incur  the  expense  of  putting  the  silk  in  a  state  to  be 
brought  to  England.  But  it  is  found  as  a  fact,  that  he  had  no  agent  at 
Gibraltar,  and  that  the  master,  in  the  course  he  adopted,  acted  bond  fide 
for  the  benefit  of  all  concerned.  In  Cocking  v.  Eraser,  Park,  Ins.  8th 
edit.  247,  which  was  an  action  for  a  total  loss  of  a  cargo  of  £sh,  upon  a 
voyage  from  St.  John's,  Newfoundland,  to  a  port  in  Portugal, — the 
policy  containing  the  usual  memorandum  declaring  fish,  &c.,  free  from 
♦average,  unless  general,  or  the  ship  were  stranded, — the  cargo  re-  r^gg 
maining  in  specie^  though  by  sea-damage  rendered  of  no  value,  the 
underwriters  were  held  not  liable,  there  having  been  no  stranding :  and 
Lord  Makbfieu)  said :  *^  This  clause,  relative  to  fruit  and  fish,  is  now  a 
very  old  one  in  policies  of  insurance.  The  insurer  undertakes  for  all 
loses  except  particular  damage,  unless  the  ship  be  stranded:  he  engages 
against  a  total  loss.  What  is  a  total  loss  ?  The  total  loss  of  the  thing 
insured,  is,  the  absolute  destruction  of  it,  by  the  wreck  of  the  ship.  The 
fish  may  all  come  to  port ;  though,  from  the  nature  of  the  commodity, 
it  may  be  damaged,  it  may  be  stinking :  still,  as  the  commodity  specific 
eaUy  remains,  the  underwriter  is  discharged."  But  Lord  Kenton,  in 
Burnett  v.  Kensington,  7  T.  R.  210,  said  ^'  that  he  could  not  subscribe 
to  the  didum  of  Lord  Mansfield,  in  Cocking  v.  Eraser,  that,  if  the 
commodity  specifically  remain,  the  underwriter  is  discharged."  Cocking 
V.  Eraser  was  also  considered  in  Dyson  v.  Rowcroft,  3  Bos.  &  Pull.  474, 
where  the  court  adopted  the  doubt  thrown  upon  the  case  of  Cocking  r. 
Eraser,  in  Burnett  v.  Kensington.  Dyson  v.  Rowcrofb  was  the  case  of 
a  policy  on  fruit  from  Cadiz  to  London,  with  the  usual  memorandum. 
In  the  course  of  the  voyage,  the  fruit  was  so  much  damaged  by  sea-water, 
that  it  became  rotten,  and  stunk ;  and,  on  the  ship's  arrival  at  an  inter- 
mediate port,  into  which  she  was  driven,  the  government  of  .the  place 
prohibited  the  landing  of  the  cargo.  The  ship  also,  being  too  much 
damaged  to  proceed  on  the  voyage,  was  sold,  and  the  cargo  was  neces- 
sarily thrown  overboard.  It  was  held  that  the  assured  were  entitled 
to  recover  as  for  a  total  loss.  Gologan  v.  The  London  Assurance 
Company,  5  M.  &  Selw.  447,  is  also  in  point.  There,  a  cargo 
*of  wheat,  fish,  and  staves,  was  insured  at  and  from  Quebec  to  p^o^ 
Tenerifie,  the  policy  containing  the  usual  memorandum  as  to  ^ 
com  and  fish  being  free  from  average,  unless  general.  The  ship  was 
captured,  and  afterwards  recaptured,  and  sent  by  the  recaptors  to 
Bermuda,  where,  a  scarcity  prevailing,  an  embargo  was  laid  on  the 
export  of  provisions ;  and,  the  cargo  being  landed,  it  was  found  that 
585  bushels  of  wheat  were  so  damaged  by  sea-water  that  they  were^ 
by  order  of  the  magistrates,  for  the  sake  of  the  public  health,  thrown 
overboard ;  and,  other  part  of  the  wheat  being  damaged,  the  captain 
sold  that  part,  and  the  fish  (which  sold  at  a  profit),  and  put  up  the 
ship  to  sale,  and  purchased  her  for  the  benefit  of  the  owners,  at  not 
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more  than  one-fourth  of  her  value;  and,  having  repaired  her,  and 
being  refused  permission  to  ship  the  remaining  wheat  to  Teneriffe,  he 
directed  it  to  be  sold,  and  purchased  it  for  the  benefit  of  those  con- 
cerned ;  and,  by  leave  of  the  governor,  the  embargo  being  then  raised 
as  to  the  West  India  islands,  shipped  the  same  for  Madeira,  where  he 
arrived,  and  delivered  it,  taking  in  there  a  cargo  of  wine  for  London, 
with  which  he  arrived:  and  it  was  held  that  the  assured,  who  had 
abandoned,  upon  receiving  intelligence  of  the  circumstances  which  hap- 
pened previously  to  the  time  of  the  ship's  being  permitted  to  proceed 
to  Madeira,  were  entitled  to  recover  as  for  a  total  loss  of  the  whole  of 
the  goods  insured,  (a)  [Crksswbll,  J. — The  form  of  the  policy  ex- 
cluding average  loss,  places  you  in  this  difficulty.  Oan  it  be  said  that 
this  silk  was  totally  lost  when  at  Gibraltar  ?  It  is  another  thing  to 
^oo-i  say  it  was  not  worth  the  expense  of  bringing  home.]  The  case 
-^  ^certainly  states  that  it  existed  in  specie  as  silk.  [Maulb,  J. — 
I7ot  only  did  it  exist  in  apeciej  but  it  was  of  some  value, — it  was  sold 
as  silk.  Can  it,  then,  be  said  to  have  been  totally  lost  7]  If  its  condi- 
tion was  such  as  to  justify  the  master  in  selling  it,  it  was  totally  lost 
to  the  owner.  In  Gernon  v.  The  Royal  Exchange  Assurance  Company, 
6  Taunt.  883  (E.  C.  L.  B.  vol.  1),  it  was  expressly  held,  that  if  a  cargo 
be  so  much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  market, 
the  assured  may  abandon,  as  a  total  loss.  [Maule,  J. — That  was 
not  the  case  of  an  assurance  free  from  average.]  If  the  cargo  is  so 
damaged  by  a  peril  insured  against,  that  no  prudent  master  would 
bring  it  home,  the  loss  is  total.  [Wilde,  C.  J. — Is  the  cargo  unfit  to 
proceed,  when  a  little  expense  may  restore  it?  Crbsswbll,  J. — What 
amount  of  injury  to  the  silk  would  have  justified  the  assured  in  treat- 
ing it  as  a  total  loss  ?  Would  80  or  90  per  cent.  ?]  Probably  not. 
[Crbsswbll,  J. — ^Neither  would  99  per  cent.:  to  charge  the  under- 
writers upon  such  a  policy  as  this,  there  must  be  an  actual  total  loss. 
Davy  V.  Milford,  15  East,  559,  is  very  much  like  this  case :  there,  the 
policy  was  efiected  on  flax,  valued  at  so  much,  and  warranted  free  of 
particular  average ;  and  it  was  ]^eld,  that,  the  vessel  being  wrecked, 
and  the  assured  not  having  abandoned,  but  having  laboured  to  save 
the  cargo,  and  having  in  fact  saved  a  part  (one-sixteenth),  though 
much  damaged, — they  were  entitled  to  recover  as  for  a  total  loss  of 
that  part  which  was  in  fact  totally  lost,  but  not  for  the  rest,  which 
was  saved  to  them  in  speeiej  though  deteriorated.]  Parry  v.  Aber- 
dein,  9  B.  &  C.  411  (E.  C.  L.  B.  vol.  17),  4  M.  &  B.  848,  shows 
that  that  is  not  the  true  test.  There,  a  vessel,  having  goods  on 
board  upon  which  an  insurance  was  efiected,  but  which  were  war- 

(a)  Lord  Ellkhborouoh  begins  his  Judgment  in  that  oase  thus, — "This  seems  to  me  to  be  a 
ease  of  total  loss,  and  on  this  ground,  that,  bj  the  capture,  a  total  loss  occurred  in  the  first 
iRstanoe,  and,  while  the  assured  had  do  reason  to  believe  that  erenti  had  changed  the  nature 
of  the  loss,  they  abandoned." 
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nnted  free  from  average  unless  general,  was  placed  in  so  much 
^danger  by  perils  of  the  sea,  that  the  crew  deserted  her  in  order 
to  save  their  lives ;  and  the  owners  of  the  goods,  upon  receiving 
inteUigence  of  this,  gave  notice  of  abandonment.  A  few  days  after- 
wards,  the  vessel  was  found  by  some  fishermen,  and  towed  into  port, 
and  repaired ;  but  the  goods  (which  were  of  a  perishable  nature)  had 
been  so  much  injured  by  the  salt  water,  that  they  would  not  have  been 
worth  anything  if  forwarded  to  the  place  of  destination.  It  was  held 
that  the  assured,  under  the  circumstances,  were  entitled  to  recover  for 
a  total  loss.  All  the  authorities  underwent  discussion  in  Roux  v.  Sal- 
vador, 3  N.  C.  266,  4  Scott,  1,  where  the  judgment  of  this  Court  (a) 
was  affirmed  on  error.  In  that  case,  certain  hides  had  been  shipped  on 
board  a  vessel  at  Valparaiso,  for  Bordeaux.  The  ship  sailed  from  Val- 
paraiso on  the  13th  of  May,  and  on  the  7th  of  July  put  into  Rio  de 
Janeiro,  in  consequence  of  damage  by  stress  of  weather.  It  being 
found  that  the  hides  were  so  much  damaged  that  it  would  be  impracti- 
cable  to  carry  them  in  specie  to  the  termination  of  the  voyage,  they 
being  in  such  a  state  that  they  must  either  have  been  annihilated  by 
putrefaction  or  thrown  overboard,  they  were  sold  at  Rio  for  one-fourth 
of  their  sound  value.  On  the  23d  of  July,  the  ship  set  sail  from  Rio, 
on  her  voyage  to  Bordeaux,  and  was  stranded,  on  the  29th  of  Septem- 
ber, at  the  entrance  of  the  Garonne.  In  an  action  on  a  policy  con- 
taining a  memorandum  declaring  hides  free  of  particular  average  unless 
the  ship  was  stranded,  it  appeared  that  the  assured  received  the  news 
of  the  damage,  and  of  the  sale  of  the  hides,  at  the  same  time :  and  it 
was  held  that  they  were  entitled  to  recover  as  for  a  total  loss,  without 
abandonment.  Lord  Abingsr,  in  delivering  the  judgment  of  the  court 
of  error,  says: (6)  "The  *object  of  the  policy  is,  to  obtain  an  ^^.^ 
indemnity  for  any  loss  that  the  assured  may  sustain  by  the  goods  ^ 
being  prevented  by  the  perils  of  the  sea  from  arriving  in  safety  at  the 
port  of  their  destination.  If,  by  reason  of  the  perils  insured  against, 
the  goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to  have 
terminated  at  the  moment  when  the  goods  are  finally  separated  from  the 
vessel.  Whether,  upon  such  an  event,  the  loss  is  total  or  partial,  no 
doubt,  depends  upon  circumstances.  But  the  existence  of  the  goodSy  or 
any  part  of  them^  in  specie,  is  neither  a  conclusivCy  nor,  in  many  cases,  a 
material  dreumstance  to  that  qtiestian.  If  the  goods  are  of  an  imper- 
ishable nature,  if  the  assured  become  possessed  of,  or  can  have  the  con- 
trol over,  them,  if  they  still  have  an  opportunity  of  sending  them  to 
their  destination,  the  mere  retardation  of  their  arrival  at  their  original 
port,  may  be  of  no  prejudice  to  them,  beyond  the  expense  of  re-ship- 
ment in  another  vessel.  In  such  a  case,  the  loss  can  be  but  a  partial 
loss,  and  must  be  so  deemed,  even  though  the  assured  should,  for  some 


(a)  See  1  N.  C.  520, 1  Scott,  491. 
(6)  3  N.  C.  278,  4  Soott,  26. 
VOL.  IX. — 4 
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real  or  supposed  advantage  to  themselves,  elect  to  sell  the  goods  where 
they  have  been  landed,  instead  of  taking  measures  to  transmit  them  to 
their  original  destination.  But,  if  the  goods,  once  damaged  bj  the 
perils  of  the  sea,  and  necessarily  landed  before  the  termination  of  the 
voyage,  are,  by  reason  of  that  damage,  in  such  a  state,  though  the 
apeciea  be  not  utterly  destroyed,  that  they  cannot  with  safety  be  re- 
shipped  into  the  same  or  any  other  vessel,  and  if  it  be  certain,  that, 
before  the  termination  of  the  original  voyage,  the  species  itself  would 
disappear,  and  the  goods  assume  a  new  form,  losing  all  their  original 
character ;  if,  though  imperishable,  they  are  in  the  hands  of  strangers, 
not  under  the  control  of  the  assured ;  if,  by  any  circumstance  over 
which  he  has  no  control,  they  can  never,  or  within  no  assignable  period, 
be  brought  *to  their  original  destination :  in  any  of  these  cases, 


*41] 


the  circumstance  of  their  existing  in  specie  at  that  forced  determi" 


nation  of  the  risky  is  of  no  importance.  The  loss  is,  in  its  nature,  total 
to  him  who  has  no  means  of  recovering  his  goods,  whether  his  inability 
arises  from  their  annihilation  or  from  any  other  insuperable  obstacle." 
In  Stevens  on  Average,  6th  edit.,  p.  80,  this  very  case  is  put : — "When 
a  ship,  on  her  voyage,  puts  into  an  intermediate  port,  in  distress,  to 
refit,  &c.,  and,  on  unloading  the  cargo,  it  is  discovered  that  some  of  the 
goods  are  damaged,  which,  to  prevent  further  deterioration^  are  surveyed, 
and  sold  on  the  spot,  in  such  a  case,  the  claim  must  be  adjusted  as  a 
salvage  loss,  and  all  the  charge  must  be  borne  by  the  insurers ;  for,  no 
particular  average  claim,  according  to  the  definition  above  stated,  can 
be  made  up  when  the  goods  are  sold  at  any  other  place  than  the  port, 
of  destination.  Here,  the  damaged  goods  are  really  (not  as  the  term 
is  often  misapplied)  sold  on  account  of  the  underwriter,  he  paying  all 
the  charges,  and  even  the  freight,  and  the  merchant  is  indemnified  as 
for  a  total  loss, — ex.  gr.  he  receives  the  net  proceeds  from  the  person 
who  efiects  the  sales,  and  the  balance  from  the  underwriter.''  ^  [Grbss- 
WELL,  J. — The  author  is  there  merely  giving  the  mode  of  stating  an 
average  loss.] 

The  other  view  of  the  case  is  this : — The  assured,  having  no  agent  at 
Gibraltar,  clearly  was  not  bound  to  incur  expense  for  the  purpose  of  put- 
ting the  silk  in  a  condition  to  be  re-shipped.  The  master,  under  the  cir- 
cumstances, was  the  agent  of  the  underwriter.  In  Mr.  Justice  Story's 
edition  of  Abbott  on  Shipping,  5th  Am.  edit.  p.  447,  it  is  said,  that,  if  the 
cargo  is  of  a  perishable  nature,  "  and  there  be  no  time  or  opportunity 
to  consult  the  merchant,  the  master  ought  either  to  tranship  or  sell  it, 
♦i91  *^^^^^^^^S  ^3  ^^6  0^®  ^^  ^^^  other  will  be  most  beneficial  to  the 
-^  merchant.''  And,  in  a  note  thereto,  reference  is  made  to  a  case 
of  Jordan  v.  Warren  Insurance  Company,  Story,  C.  C.  842,  where  it 
was  held,  that,  when  a  cargo  is  so  much  injured  that  it  will  endanger 
the  safety  of  the  ship  and  cargo,  or  it  will  become  utterly  worthless,  it 
is  the  duty  of  the  master  to  land  and  sell  the  cargo  at  the  place  where 
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the  necessity  arises,  even  though  it  might  have  been  carried  to  the  port 
of  destination,  and  there  landed.     That  is  exactly  this  case. 

Martin  (with  whom  was  Gheenwood)^  for  the  defendants,  was  not 
caUed  npon. 

Wilde,  C,  J. — This  is  an  action  upon  a  policy  of  insurance  on  certain 
bales  of  waste-silk,  valued  at  a  certain  sum,  and  warranted  free  of  par- 
Cicnlar  average,  unless  the  ship  should  be  stranded.  The  facts  found 
are  these : — That  the  vessel,  with  the  silk  on  board,  set  sail  on  the  voyage 
insured ;  that  she  encountered  bad  weather,  and  was  compelled  to  put 
into  Gibraltar ;  that,  it  being  found  necessary  to  unload  the  vessel,  the 
silk  was  taken  out ;  that,  upon  examination,  certain  of  the  bales  were  found 
to  have  sustained  no  damage,  and  others  so  little  as  not  to  render  them 
incapable  of  being  re-shipped  and  carried  to  their  destination ;  and  that 
certain  other  of  the  bales  were  found  to  be  so  much  damaged  by  sea- 
water,  that  it  was  thought  advisable  to  sell  them  at  Gibraltar ;  but  that 
no  one  of  the  bales  was  so  damaged  as  to  make  the  whole  contents  useless 
for  any  mercantile  purpose.  There  was,  therefore,  no  entire  loss  of  any 
one  bale ;  consequently,  the  facts  stated,  as  it  seems  to  me,  decide  the 
case.  It  is  a  case  of  average,  and  not  of  total  loss.  It  is  found,  that,  by 
♦incurring  a  reasonable  expense,  the  silk  might  have  been  sent  on  ^^  .^ 
by  another  vessel  to  its  destination,  though  in  a  deteriorated  state, .  '- 
still  bearing  the  character  of  silk.  What,  then,  is  there  to  turn  this 
into  a  total  loss  ?  From  the  nature  of  the  article,  and  its  being  pecu- 
liarly susceptible  of  injury  from  various  causes,  the  underwriter  says  he 
will  not  be  liable  to  average  loss  on  silk,  except  in  a  given  event ;  and  the 
premium  is  calculated  with  reference  to  his  liability  for  a  total  loss  only. 
Now,  the  facts  found,  are,  that  the  silk  in  question  was  only  partially 
damaged,  that  no  one  package  was  so  injured  as  in  the  result  to  lead 
to  its  entire  destruction,  but  that  the  whole  might  have  been  sent  for- 
ward, as  silk,  in  a  reasonable  time,  and  at  a  reasonable  expense.  There 
is,  therefore,  no  pretence  whatever  for  converting  this  into  a  case  of 
total  loss.  The  cases  of  Anderson  v.  Wallis,  3  Campb.  440,  2  M.  &  S. 
240,  and  Hunt  v.  The  Royal  Exchange  Assurance  Company,  5  M.  & 
Selw.  47,  have  settled  that  any  delay  within  reasonable  limits,  would 
not  suffice  to  make  that  a  total  loss  which  was  not  in  its  nature  an  entire 
destruction  of  the  subject-matter  of  insurance.  There  was  no  unreason- 
able delay  here ;  for,  it  appears  that  the  Wanderer  put  into  Gibraltar 
on  th«  11th  of  May,  and  was  repaired  and  ready  for  sea  on  the  80th  of 
June.  To  sustain  the  claim  for  a  total  loss,  the  case  should  h^ve  found 
circumstances  which  would  have  prevented  the  assured  from  having  the 
benefit  of  the  voyage.  None  such  are  found  here :  on  the  contrary,  it 
is  found,  as  before  observed,  that  a  reasonable  expense  would  have 
enabled  the  master,  within  a  reasonable  time,  to  forward  the  silk  to  its 
destination.  The  facts  bring  the  case  within  the  authorities,  which 
cannot  be  disputed,  and  which  clearly  entitle  the  defendants  to  our  judg- 
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*441  ™^^^*  ^^^  ^^^7  ground  upon  which  "^it  was  sought  to  distinguish 
-*  the  case  from  those  which  are  adverse  to  the  plaintiff's  view,  was, 
that  it  is  found  here  that  the  assured  had  no  agent  at  Gibraltar.  But, 
when  it  is  found  that  the  goods  might  have  been  forwarded  at  a  reason- 
able cost,  and  within  a  reasonable  time,  to  their  destination,  I  think  that 
argument  fails. 

Maule,  J. — I  also  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  Boux  v,  Salvador  was  relied  on  for  the  plaintiff:  but  the 
decision  there,  proceeded  upon  the  fact  that  the  hides  were  damaged  to 
such  an  extent  that  thej  could  not  have  been  forwarded  to  their  desti- 
nation in  such  a  state  as  to  retain  the  character  of  hides.  The  loss, 
therefore,  clearly  was  total.  Here,  the  silk  was  very  much  damaged, 
but  not  to  such  an  extent  as  to  prevent  its  being  carried,  as  silk,  to  its 
destination.  A  partial  loss  cannot  be  turned  into  a  total  loss,  because 
those  who  have  the  control  over  the  goods,  may  act  prudently  in  selling 
them  at  an  intermediate  port,  rather  than  incur  the  expense  of  cleansing 
and  re-shipping  them.  It  may  be  that  a  prudent  owner  uninsured  would 
not  have  thought  it  worth  his  while  to  carry  these  goods  further, 
but  would  have  left  them  behind :  still,  that  alone  would  not  make  the 
loss  total. 

Gresswell,  J. — I  am  entirely  of  the  same  opinion.  Lord  Mans- 
FiBLif,  in  the  first  case  which  I  believe  is  to  be  found  in  the  books  upon 
this  subject,  expressed  an  opinion,  that,  upon  a  policy  in  this  form,  there 
could  be  no  total  loss,  where  the  goods  still  physically  existed.  Some 
exceptions  have,  undoubtedly,  been  engrafted  upon  the  rule  so  unequi- 
vocally laid  down.  Still,  if  the  goods  are  in  such  a  state  that  they  are 
capable  of  being  forwarded,  however  they  may  be  deteriorated,  the  loss 
^  ,^-1  is  ^ot  a  total  loss.  The  American  courts  seem  to  adhere  *to  the 
■*  rule  laid  down  in  Cocking  v.  Fraser.  Whether  that  is  the  better 
rule  or  not,  it  is  not  worth  while  now  to  consider ;  for,  there  clearly  has 
been  no  total  loss  here,  even  according  to  the  more  liberal  principle 
adopted  by  the  recent  English  decisions. 

Wilde,  C.  J. — My  brother  Williams,  who  was  present  when  the 
argument  took  place,  concurs  in  the  decision  we  have  pronounced. 

Judgment  for  the  defendants.(a) 

(a)  In  Arnonld  on  Ininnnoe,  VoL  IL  p.  855,  it  ii  said  that  **!%  is  quite  certain  that  no  amount  of 
mere  deterioration  by  sea-damage,  however  great,  which  does  not  annihilate  the  physical  and  dis- 
tinctive character  of  the  goods,  will  render  the  underwriter  liable,  especially  where  they  arrive  in 
bulk  at  their  port  of  destination.  (Citing  M' Andrews  v.  Vanghan,  Marshall  on  Ins.  219,  Park,  Ins. 
252,  8th  edit;  Mason  v.  Sknrray,  Marshall  on  Ins.  218,  Park,  8th  edit. 258 j  aiennie v.  The  London 
Assurance  Company,  2  M.  A  Selw.  871;  Anderson  e.  The  Royal  Exchange  Assurance  Company,  7 
East,  88 ;  Thompson  r.  The  Royal  Exchange  Assurance  Company,  16  East,  214;  Hedbnrg  v.  Pear- 
son, 7  Taunt  154.)  In  this  country,  where  a  cargo,  or  part  of  a  cargo,  of  memorandum  articles  is 
made  up  of  eevenU  dietinet  packagee,  each  eapoMe  of  a  dietinet  valneUum,  and  any  one  of  these  be 
entirely  lost,  the  nnderwriters  are  liable  to  the  full  value  of  the  package  so  lost,  this  being  con- 
sidered a  total  loM  of  such  part,  (Citing  Davy  v.  Milford,  15  East,  559.)  But,  in  order  to  this,  each 
package  must  be  literally  and  entirely  lost  or  destroyed  in  bulk :  if  its  contents  be  only  deteriorated, 
or  in  great  part  washed  out  by  sea-water,  whatever  the  extent  of  the  depreciation  may  be,  the  rule 
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does  not  applj,  and  the  underwriter  is  not  liable.  (Citing  Thompson  v.  The  Royal  Exchange 
Assuranee  Company,  and  Hedborg  o.  Pearson.)  In  the  United  States,  this  whole  doctrine  of 
the  total  loss  of  part  is  exploded,  and  the  construction  of  the  memorandum  settled  to  be,  that 
onleos  there  be  a  total  loss  of  the  whole  9peeie»  (as,  of  all  the  com,  or  all  the  •ug<irt  on  board) 
the  underwriter  is  not  liable,  whether  the  article  be  shipped  in  bulk  or  in  several  distinct 
packages :"  Wardsworth  «.  The  Pacific  Insurance  Company,  4  Wendell's  Rep.  33. 


The  insurer  on  articles  in  the  memorandum 
is  liable  only  for  a  total  loss,'  which  never  can 
happen  where  the  cargo,  or  a  part  of  it,  has  been 
■ent  on  by  the  insured  and  reaches  its  original 
port  of  destination:  Moeran  v.  The  United 
Sutes  Ins.  Co.,  1  Wheaton,  219,  3  Wash.  C.  C. 
Rap.  2S0 ;  Hagg  o.  Augusta  Ins.  Co.,  7  Howard, 
8.  C  595;  Neilson  v.  Columbia  Ins.  Co.,  3 
Caines,  108 ;  Ins.  Co.  v.  Bland,  9  Dana,  143. 
To  subject  the  insorers  for  the  loss  of  goods 
specified  in  the  memorandnm  clause,  it  is  not 
neoessaxy  that  there  should  be  either  an  actual 
destruction  of  every  part  of  the  goods  insured 
so  as  no  longer  physically  to  exist  in  specie, 
nor  that  there  should  be  a  total  extinction  of 
their  value.  It  is  sufficient  if  by  reason  of  the 
peril  insured  against^  the  voysge  is  arrested 
and  the  goods  neither  come  to  the  hands  of  the 
owners,  nor  reach  their  port  of  destination,  nor 
are  capable  of  being  forwarded:  Poole  v.  Ins. 
Co.y  14  ConaecUcaC,  47.  Under  a  memorandum 
olaose,  warranting  the  insurer  free  from  average 
onlees  general,  the  assured  may  recover  for  a 
totsd  loss,  although  a  few  articles  are  saved  at  an 
expense  not  justified  by  their  value :  Bryan  e. 
Ins.  Co..  25  Wendell,  617.  Vegetables  so 
damaged  as  to  be  of  no  rslne,  and  to  exist  only 
in  the  shape  of  a  nuisance,  are  totally  lost: 


Williams  v.  Cole,  4  Shepley,  207.  But  in 
Robinson  v.  The  Commonwealth  Ins.  Co.,  3 
Sumner,  222,  in  which  Judge  Story  decided  tha 
it  is  a  total  loss,  when  by  reason  of  the  perils 
insured  agunst,  the  cargo  is  permanently  pre- 
vented from  arriving  at  the  port  of  destination, 
he  remarked  in  summing  up  to  the  jury :  **  The 
principle  of  law  is  very  clear,  that  as  this  is  an 
insurance  on  a  perishable  cargo,  the  plaintiff  is 
not  entitled  to  recover,  unless  there  has  been  a 
total  loss  of  the  cargo  by  some  peril  insured 
against.  If  the  schooner  had  arrived  at  the 
port  of  destination  with  the  cargo  on  board, 
physically  in  existence,  the  plaintiff  would  not 
have  been  entitled  to  recover,  however  great 
the  damage  might  have  been  by  a  peril  insured 
against^  even  if  it  had  been  ninety-nine  per 
cent,  or  in  truth  even  if  the  cargo  had  been  of 
no  real  value.  This  seems  to  be  the  result  of 
the  authorities ;  although  it  is  certainly  press- 
ing the  principle  of  the  memorandum  clause  to 
an  extreme."  As  to  the  question,  where  the 
cargo  consists  of  distinct  packages,  though  of 
the  same  species  besides  the  case  cited  in  the 
reporter's  note,  see  also  Biays  e.  Chesapeake 
Ins.  Co.,  7  Cranch,  417;  Brooke  v.  Louisiana 
Ins.  Co.,  17  Martin,  530 ;  Ins.  Co.  v.  Bland,  9 
Dana»  156. 
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A.  and  B.  carried  on  business  in  partnership.  The  firm  being  indebted  to  C,  A.  (who  acted  as 
C.'s  agent),  with  the  concurrence  of  B.,  endorsed  a  bill  of  exchange  in  the  name  of  the  firm, 
and  placed  it  amongst  the  securities  which  he  held  for  C,  but  no  communieation  of  the  fact 
was  made  to  C. : — Held,  a  good  endorsement  by  A.  A  B.  to  C. 

The  holder  of  a  bill  of  exchange  may,  in  an  action  against  the  drawer,  avail  himself  of  a  notice 
of  dishonour  given  in  due  time  by  sny  party  to  the  bill,  who»  at  the  time  of  giving  such  notice, 
was  under  liability  to  him. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendant,  on  the  7th  of  May,  1847,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  Matthews,  and  thereby  required 
the  said  Matthews  to  pay  to  his,  the  defendant's,  order,  the  sum  of  800Z., 
six  months  after  the  date  thereof;  that  the  defendant  then  endorsed 
the  said  bill  to  one  James  Lysaght  and  one  William  Smithett,  who 
then  endorsed  the  same  to  the  plain tifi*;  and  that  Matthews  did  not  pay 
the  same,  although  duly  presented,  —  of  which  the  defendant  had 
notice,  &c. 


*47] 
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Pleas,  amongst  others, — ^first,  that  the  defendant  had  no  notice  of 
the  dishonour  of  the  bill  bj  the  drawee;  secondly,  that  Lysaght  b 
Smithett  did  not  endorse  the  bill,  in  manner  and  form  as  in  the  first 
count  alleged. 

The  cause  was  tried  before  Wili>b,  0.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared  that  James  Ljsaght  and  William 
Smithett  had  carried  on  business  in  partnership  together,  as  East  India 
merchants ;  and  that  the  firm  being  indebted  to  the  plaintiff.  Admiral 
Lysaght,  the  father  of  James  Lysaght,  in  the  sum  of  60002.,  James 
Lysaght,  in  July  or  August,  1847,  with  Smithett 's  concurrence,  and  in 
his  presence,  endorsed  the  bill  in  question  to  the  plaintiff.  To  prove 
this,  James  Lysaght  was  called.  He  stated,  that,  after  he  had  so 
endorsed  the  bill,  he  held  it  as  his  father's  agent,  keeping  it  either  in  a 
separate  part  of  the  cash-box,  or  at  his  chambers  in  Regent  Street.  It 
did  not  appear  *that  the  fact  of  the  endorsement  had  been  com- 
municated by  the  son  to  the  &ther. 

The  bill  was  duly  presented  on  the  10th  of  November,  when  it 
^  became  due,  but  was  not  paid ;  whereupon  Lysaght  &  Smithett,  on 
the  11th  of  November,  gave  the  defendant  the  following  notice  of  dis* 
honour : — 

"Sir, — ^We  beg  to  inform  you  that  your  draft  on  Mr.  Matthews, 
dated  the  7th  of  May  last,  at  six  months'  date,  for  800Z.,  was  duly  pre- 
sented, at,  &c.,  for  payment,  when  the  answer  given  to  the  notary  was, 
( no  effects.'  The  bill  is  now  in  our  possession,  and  we  require  you  to 
take  it  up  immediately.  Meanwhile,  we  request  you  to  take  notice,  we 
do  not  release  you  from  responsibility  by  holding  it  over. 

Yours,  &c.,        Lysaght,  Smithett,  k  Co." 

On  the  part  of  the  defendant,  it  was  proved  that  it  was  the  custom 
of  notaries  in  London  to  keep  copies  of  all  bills  that  pass  through 
their  hands,  with  all  endorsements  thereon,  and  that  this  practice  was 
observed  at  the  oflSce  of  Duff,  the  notary  by  whom  the  bill  was  pre- 
sented. And  the  notary's  book  was  produced,  and  the  clerk  who 
entered  the  bill  therein,  called :  and  from  these  it  appeared,  assuming 
the  entry  to  have  been  correctly  made,  that  there  was  no  endorse- 
ment by  Lysaght  &  Smithett  upon  the  bill  at  the  time  of  its  present- 
ment. 

It  was  then  submitted  that  the  notice  of  dishonour  was  insufficient. 

The  lord  chief  justice  reserving  that  point,  left  it  to  the  jury  to  say 
whether  the  endorsement  by  Lysaght  k  Smithett  was  made  before  or 
after  the  bill  arrived  at  maturity. 

A  verdict  having  been  found  for  the  plaintiff, 

Byh9j  Serjeant,  pursuant  to  the  leave  reserved  to  him  at  the  trial, 
♦481  ™^^^^  ^^^  *  ^^  ^^  *^  enter  the  *verdict  for  the  defendant,  or 
^  for  a  new  trial  on  the  ground  that  the  verdict  was  against  evi- 
dence.    Assuming  that  the  jury  were  justified  in  giving  credit  to  the 
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witness  James  Ljsaght,  rather  than  to  the  entry  in  the  notary's  book, 
there  was  no  proof  of  the  endorsement,  to  constitute  which  there  must 
be  something  more  than  mere  writing  on  the  back  of  the  instrument : 
there  must  be  a  delivery,  actual  or  constructive,  to  the  endorsee. 
[Wilde,  C.  J. — There  was  evidence  that  James  Lysaght  acted  as  his 
father's  agent ;  and  he  swore  that  he  had  appropriated  and  set  apart 
this  bill,  after  it  had  been  endorsed,  for  his  father.] 

Assuming,  then,  that  Admiral  Lysaght  was  the  holder  of  the  bill  at 
the  time  it  became  due,  the  notice  of  dishonour  given  by  Lysaght  & 
Smithett  did  not  enure  as  a  notice  from  him.  The  object  of  the  notice 
of  dishonour  is  twofold :  not  only  must  it  show  that  the  bill  has  been 
presented  and  refused  payment,  but  it  must  also  contain  a  notification 
of  the  fact  that  the  party  who  gives  the  notice,  looks  to  the  party  who 
receives  it,  for  payment  of  the  amount.  Three  cases  have  occurred 
that  are  somewhat  like  the  present.  In  Woodthorpe  v.  Lawes,  2  M.  & 
W.  109,t  a  bill  of  exchange  endorsed  in  blank  was  left  by  the  endorsee 
at  the  office  of  B.,  an  attorney,  to  be  presented  by  him.  The  bill 
being  dishonoured,  B.  sent  the  following  notice  to  the  drawer : — <<  A 
bill  drawn  by  you  upon,  and  accepted  by,  Mr.  J.  W.,  for  81{.  8«.,  due 
yesterday,  is  dishonoured  and  unpaid;  and  I  am  desired  to  give  you 
notice  thereof,  and  to  request  that  the  same  may  be  immediately  taken 
up:"  and  this  wa^  held  to  be  a  sufficient  notice,  although  the  at- 
torney did  not  state  on  whose  behalf  he  applied,  or  where  the  bill 
was  lying.  The  expression,  however,  "J  am  desired  to  give  you 
^notice,"  was  equivalent  to  saying  that  the  person  giving  the  p^.Q 
notice  did  so  as  agent  for  the  holder.  In  Chapman  v.  Eeane,  2  ^ 
Ad.  &  E.  193  (E.  C.  L.  B.  vol.  29),  4  N.  &  M.  607  (E.  C.  L.  B.  vol. 
30),  it  was  held  that  the  holder  of  a  bill  is  entitled  to  avail  himself  of 
notice  of  dishonour  given  by  any  party  to  the  bill;  and,  therefore, 
that  an  endorsee,  who  has  endorsed  over,  and  is  not  the  holder  at  the 
time  of  the  maturity  and  dishonour,  may  give  notice  at  such  time  to  an 
earlier  party,  and,  upon  afterwards  taking  up  the  bill,  and  suing  such 
party,  may  avail  himself  of  such  notice.  In  Harrison  v.  Buscoe,  15 
M.  k  W.  281, t  a  bill  of  exchange  was^awn  by  A.,  endorsed  by  him 
to  B.,  and  by  B.  to  C,  in  whose  hands  it  was  dishonoured.  C.'s  attor- 
ney gave  notice  of  dishonour  in  due  time  to  A.,  but  stated  therein,  by 
mbtake,  that  he  was  directed  by  B.  (from  whom  he  had  no  authority) 
to  apply  for  payment  of  the  bill :  and  it  was  held  that  the  notice  of 
dbhonour  was  sufficient,  notwithstanding  the  misrepresentation,  the 
pnly  effect  of  which  was  to  give  A.  every  defence  against  C.  that  he 
coidd  have  had  if  the  notice  had  really  been  given  by  B.  That  case  is 
the  converse  of  this, — ^the  notice  being  given  by  the  party  coming  after 
the  plaintiff  on  the  bill.  [Williams,  J. — Parke,  B.,  in  that  case  says : 
<«  Since  the  case  of  Chapman  t;.  Keane,  it  must  be  considered  as  per- 
fectly settled,  that  a  notice  of  dishonour  need  not  be  given  by  the 
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holder,  but  that  he  may  avail  himself  of  notice  given  in  due  timey  bj 
any  party  to  the  bill.  The  decision  in  that  case  is  referred  to  and 
adopted  by  Chancellor  Eent,(a)  and  Mr.  Justice  Story  on  Bills  of 
Exchange.(5)  The  former  states  the  role  to  be,  that  the  notice  may 
be  given  by  any  one  who  is  a  party  to  the  bill :  the  latter  states  it 
more  fully,  and  says  that  the  notice  will  be  sufficient,  although  not 
♦'^Ol  P^®^  ^y  ^^^  holder  or  his  *agent,  if  it  comes  from  some  person 

•^  who  holds  the  bill  when  it  is  dishonoured,  or  is  a  party  to  the  bill, 
or  who  would,  on  the  same  being  returned  to  him,  and  after  payment, 
be  entitled  to  require  reimbursement  thereof."]  The  party  who  avails 
himself  of  a  notice  so  given,  must  stand  in  the  same  position  as  the 
person  whose  notice  he  avails  himself  of.  [Maule,  J. — Ebs  this 
defendant  any  defence  against  Lysaght  &  Smithett  ?  A  notice  by  an 
intermediate  party,  is  a  good  notice  by  the  plaintiff,  but  it  lets  in  a  set- 
off or  other  defence  which  the  defendant  would  have  had  against  the 
person  who  actually  gives  the  notice.]  The  defendant  has  not  had 
such  a  notice  as  to  entitle  the  present  plaintiff  to  sue  him  upon  the  bill. 
[Grssswbll,  J. — I  find  the  rule  thus  laid  down  in  Byles  on  Bills :  (c) 
(<  The  object  of  notice  is  two-fold ;  first,  to  apprise  the  party  to  whom 
it  is  addressed,  of  the  dishonour ;  and,  secondly,  to  inform  him  that 
the  holder,  or  party  giving  the  notice,  looks  to  him  for  payment.(<Q 
Hence,  it  follows  that  notice  can  only  be  given  by  some  party  to  the 
instrument,  though  he  need  not  be  the  actual  holder  of  the  bill  at  the 
time,(«)  but  that  a  stranger  is  incompetent  to  give  it.(^)  And  it  has 
been  held  by  Lord  Elbon,  that  notice  by  the  first  endorsee,  who  had 
not  himself  received  notice  from  the  second  endorsee,  and  who  was  not, 
therefore,  obliged  to  take  back  the  bill,  was  insufficient  as  between  the 
second  endorsee  and  the  drawer.(A)  And  it  seems  clear,  that  even  a 
party  to  the  bill,  who  has  been  already  discharged  by  lachee^  or  who 
^.^^  could  *not  in  any  event  sue,  is  incompetent  to  give  notice.(i)    But 

•^  a  prior  endorsee,  who  has  himself  received  due  notice,  may  trans* 
mit  it.(i)  And  notice  by  the  holder,  or  by  a  party  who  is  liable  to  be 
sued,  and  may  be  entitled  to  sue,  will  enure  to  the  benefit  of  all  ante- 
cedent or  subsequent  parties.  So  that  a  notice  by  the  last  endorsee  to 
the  drawer,  will  operate  as  a  notice  from  each  endorsee  to  the  drawer ; 
and,  if  the  payee,  or  first  endorsee,  has  duly  received  notice,  a  notice 

r 

(a)  8  Kent's  Comm.  p.  100. 

(6)  Sect  304. 

(e)  5tli  edit  p.  214. 

{d)  Citing  Tindal  v.  Brown,  1  T.  R.  167. 

(«)  Citing  Chapman  «.  Eeane,  3  Ad.  A  B.  103,  4  N.  A  M.  607,  and  Harrison  v.  Rascoe,  15  M. 
A  W.  231.t 

(g)  Citing  Stewart  v.  Kennett,  2  Campb.  177.     Vide  tamen  Abel  v.  Potts,  3  Esp.  N.  P.  C.  242. 

(A)  Citing  Ex  parte  Barclay,  7  Ves.  597 ;  but  qucere,  since  the  ease  of  Chapman  v.  Keane. « 

(t)  Citing  Harrison  v.  Ruscoe,  15  M.  A  W.  231,t  and  Miers  o.  Brown,  11  H.  A  W.  372.t 

[k)  Citing  Jameson  e.  Swinton,  2  Campb.  373,  2  Taunt  224,  and  Wilson  v.  Swabey,  1  Stark. 
N.  P.  C.  34  (E.  C.  L.  R.  vol.  2). 
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by  him  to  the  drawer  will  be  equivalent  to  a  notice  from  each  endorsee, 
and  from  the  holder  to  the  drawer.(a)  And  a  notice  from  an  interme- 
diate party  may,  in  pleading,  be  described  as  a  notice  from  the  plain- 
tiff.(6)]     That  is  not  quite  accurate. 

Maulb,  J. — I  am  of  opinion  that  the  notice  of  dishonour  that  was 
given  in  this  case,  was  sufficient.  Lysaght  the  younger  appears  to  have 
acted  as  the  agent  of  his  father,  the  plaintiff.  In  that  character,  he 
received  the  bill  from  Lysaght  &  Smithett,  by  whom  it  was  sworn  to 
have  been  endorsed  before  it  became  due ;  and  Lysaght  the  younger 
proved  that  it  bad  ever  since  been  kept  by  him  amongst  the  documents 
which  were  held  by  him  for  his  father.  It  was  undoubtedly  his  duty 
to  see  that  his  father  should  have  all  proper  remedies  upon  the  biU. 
The  bill,  it  seems,  was  presented  on  the  day  it  became  due,  and  was 
dishonoured;  and  due  notice  of  dishonour  was  given  by  Lysaght  & 
Smithett  to  the  defendant,  as  drawer.  *Lysaght  the  younger  ^^.^ 
having  due  notice  of  the  dishonour,  which  operated  as  a  notice  to  ^ 
Lysaght  &  Smithett,  it  was  clearly  competent  to  the  latter,  according 
to  the  decided  cases,  to  give  notice  to  all  prior  parties  to  the  bill ;  and 
a  notice  so  given  would  enure  as  a  notice  by  the  party  who  had  given 
notice  to  them.  I  therefore  think  the  defendant  has  had  a  sufficient 
notice  of  dishonour.  Then,  as  to  the  other  point, — ^there  was  evidence 
on  both  sides.  It  was  for  the  jury  to  say  whether  the  plaintiff's  witness 
was  perjured  or  the  defendant's  mistaken.  The  former  stated  posi- 
tively that  the  endorsement  was  made  before  the  bill  became  due ;  the 
latter,  not  professing  to  have  any  special  recollection  on  the  subject, 
merely  stated  that  it  was  the  usual  course  of  his  office  to  copy  all  en- 
dorsements into  the  book  which  he  produced,  and  that  no  such  endorse- 
ment was  entered  therein.  I  think  it  is  impossible  for  us  to  say  that 
the  jury,  in  giving  credit  to  the  positive  statement,  rather  than  to  the 
inference  arising  from  the  statement,  on  the  other  side,  came  to  a  wrong 
conclusion. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  Two  questions  arose  in 
this  case— first,  whether  the  defendant  had  received  a  sufficient  notice 
of  dishonour, — secondly,  whether  Lysaght  &  Smithett  endorsed  the  bill 
before  it  became  due.  The  decision  of  the  first  question  depends  in 
some  degree  upon  the  second ;  because,  whether  the  notice  was  sufficient 
or  not,  may  depend  upon  whether  there  was  a  proper  endorsement*^ 
Mere  writing  on  the  back  of  the  bill  is  not  enough  to  constitute  an 
endorsement ;  there  must  be  a  delivery,  or  something  equivalent  to  a 
delivery,  of  the  bill  to  the  endorsee.  Here,  the  fact  has  been  disposed 
of  by  the  jury ;  and  I  think  there  was  evidence  enough  to  justify  the 
conclusion  they  came  to.  James  Lysaght  swore  positively  that  the  bill 
was  endorsed  in  the  name,  and  with  the  ^concurrence  of  the  firm,  p^-n 
in  July  or  August :  and  he  further  stated,  that  ever  since  the  '- 

(a)  aiing  Bayley  on  BiUi,  209.        (6)  Citing  Neweo  v,  GiU,  8  C.  A  P.*  867  (B.  C.  L.  R.  toL  84). 
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endorsement,  it  had  been  kept  by  him,  as  his  father's  agent,  apart  from 
the  securities  of  the  firm.  That  being  so,  it  seems,  from  the  cases, 
that  the  holder  of  a  bill  may  avail  himself  of  a  notice  of  dishonour 
given  in  due  time  by  a  prior  endorsee,  provided  he  himself  is  in  a  con- 
dition to  sue  the  party  by  whom  the  notice  was  given.  Here,  Lysaght 
the  younger,  holding  the  bill  as  his  father's  agent,  duly  presented 
it,  and  had  it  returned  to  him  dishonoured.  Notice  of  that  fact  to 
him,  therefore,  operating  as  notice  to  the  firm,  the  present  plaintiff 
was  entitled  to  sue  them,  and,  consequently,  is  in  a  condition  to 
avail  himself  of  the  notice  of  dishonour  given  by  them  to  the  de- 
fendant. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  evidence  established 
the  whole  case,  if  the  jury  were  right  in  the  conclusion  to  which  they 
came :  and  I  am  not  prepared  to  say  that  they  were  wrong. 

Wilde,  C.  J. — I  certainly  was  not  dissatisfied  with  the  verdict. 
Lysaght  the  younger  swore  positively  that  the  security  in  question  was 
appropriated  by  him,  with  Smithett's  assent,  in  part  discharge  of  the 
debt  due  to  the  plaintiff.  He  was  very  strictly  cross-examined  as  to 
the  period  at  which  the  endorsement  took  place :  he  distinctly  swore 
that  it  was  before  the  bill  became  due :  he  believed  it  was  in  July  or 
August.  If  Lysaght  &;  Smithett  intended  to  act  honestly,  they  were 
bound  to  make  the  endorsement ;  and  there  is  no  reason  for  supposing 
that  they  did  not,  or  that  James  Lysaght  stated  that  which  was  untrue. 
On  the  other  hand,  there  can  be  as  little  doubt  that  the  notary's  clerk 
meant  correctly  to  copy  the  endorsements  into  the  book.  It  was  for  the 
^- .^  jury  to  decide  between  the  conflicting  statements.     As  *to  the 

-'  notice  of  dishonour,  the  case  seems  to  fall  within  the  authorities. 
The  facts  show  that  Lysaght  &  Smithett  had  due  notice  of  the  dis- 
honour of  the  bill, — one  of  them  having  caused  it  to  be  presented,  and 
having  had  it  returned  to  him.  A  notice,  therefore,  by  Lysaght  & 
Smithett,  then  being  under  a  liability  to  the  present  plaidtiff,  according 
to  the  authorities,  enures  as  a  notice  to  the  defendant. 

Rule  refused. 

A  notice  given  by  the  holder  to  the  seyenl  notice,  however,  given  by  the  bolder  of  a  pro- 

endoreers  enures  to  the  benefit  of  the  endorsers  missory  note  to  the  second  endorser  too  late  to 

or  preceding  parties,  so  that  the  first  endorser  fix  his  responsibility  to  the  holder,  will  not  enure 

#who  has  received  notice  of  its  non-payment  from  to  the  benefit  of  the  third  endorser,  though  in 

the  holder,  but  not  from  the  second  endorser,  due  time  if  given  by  him  to  the  second :  Simp, 

is  liable  to  the  second  endorser  in  the  same  eon  v.  Tumey,  5  Humphreys,  419.    See  Brown 

manner  as  though  notice  had  been  received  v.  Ferguson,  4  Leigh,  87. 
firom  him :  Marr  o.  Johnson,  9  Yerger,  1.    A 
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LAWSON  and  Another  v.  DUMLIN.    Jan.  15. 

A  Trist^>Hoiue  pilot,  who,  in  narigating  a  vesael,  negligently  mns  against  and  damage! 
another  veBsel,  ia  not  within  the  proteetion  of  the  84th  section  of  the  pilot  act,  6  G.  4,  c.  125, 
which  enacts,  amongst  other  things,  that  all  actions  brought  /or  anything  done  in  pur9uanc€ 
of  tk€  act,  shall  be  brought  in  the  county  where  the  cause  of  action  arises,  and  not  elsewhere. 

'  This  was  an  action  upon  the  case  brought  by  the  plaintiffs,  the 
owners  of  a  collier,  against  the  defendant,  a  Trinity-House  pUot,  for 
running  foul  of  and  injuring  their  vessel. 

The  declaration  stated  that  the  plaintiffs,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  were  lawfully 
possessed  of  a  certain  ship  or  vessel  called  the  Sarah,  of  great  value,  to 
wit,  50002.,  then  lawfully  being  off  the  coast  of  Essex;  that  the  defend- 
ant then  had  the  care,  control,  &c.,  of  a  certain  other  ship  or  vessel ; 
yet  that  the  defendant,  not  regarding  his  duty  in  that  behalf,  to  wit,  on, 
&€.,  took  so  little  and  such  bad  care  of  the  said  ship  or  vessel  of  which 
he  bad  the  care,  control,  &c.,  as  aforesaid,  and  governed  and  navigated 
the  same  in  so  unskilful  and  improper  a  manner,  that  the  same,  by  and 
through  the  carelessness,  mismanagement,  and  improper  conduct  of  the 
defendant,  then,  with  great  force  and  violence,  ran  foul  of,  and  struck 
against,  the  said  *ship  or  vessel  of  the  plaintiffs,  and  thereby  then  ^^.^ 
greatly  broke,  injured,  and  damaged  the  same ;  and  also,  that,  by  ^ 
reason  of  the  premises,  the  plaintiffs  then  necessarily  incurred  divers 
expenses,  to  wit,  50Z.,  in  and  about  the  surveying  and  repairing  the 
said  damage  so  done  to  their  said  ship  or  vessel  as  aforesaid ;  and  also, 
by  means  of  the  premises,  the  plaintiffs  lost  and  were  deprived  of  the 
use  of  their  said  ship  or  vessel,  for  a  long  space  of  time,  &c. ;  to  the 
plaintiffs'  damage,  &c. 

The  defendant  pleaded  not  guilty  <<  by  statute,"  upon  which  issue 
was  joined. 

The  cause  was  tried  before  Wildb,  0.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared,  that,  on  the  11th  of  July,  1848,  the 
plaintiffs'  vessel,  the  Sarah,  was  weighing  anchor  on  the  Essex  side  of 
the  river,  about  five  miles  below  the  Nore,  when  the  defendant,  who  had 
charge  of  a  barque  called  the  Foictiers,  negligently  ran  foul,  of,  and 
injured,  the  plaintifis'  vessel. 

On  the  part  of  the  defendant,  it  was  objected  that  the  venue  was 
improperly  laid  in  London,  the  84th  section  of  the  pilot  act,  6  6.  4,  c. 
125,  requiring  that  all  actions  brought  for  anything  done  in  pursuance 
of  that  act  shall  be  brought  in  the  county  where  the  cause  of  action 
arises,  and  not  elsewhere. 

The  lord  chief  justice  directed  the  jury  to  find  for  the  plaintiffs, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  ver- 
dict for  him,  if  the  court  should  be  of  opinion  that  the  objection  was 
well  founded. 
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A  verdict  ha?mg  been  accordingly  found  for  the  plaintiffs,  damages 
85Z., 

ByleSy  Serjeant,  now  moved,  on  the  part  of  the  defendant,  to  enter 
a  nonsuit,  or  a  verdict,  pursuant  to  the  leave  reserved. — The  pilot  act, 

*^fi1  ^  ^'  ^'  ^'  ^^^'  ^'  ^^'  ®^^^^^'  <<that  if  any  suit  or  action  shall  be 
-*  brought  or  ^prosecuted  against  any  person  or  persons  for  any- 
thing done  or  to  be  done  in  pursuance  of  this  act,  in  every  such  case 
the  action  or  suit  shall  be  commenced  within  six  calendar  months  next 
after  the  fact  committed,  and  not  otherwise,  and  shall  be  laid  or  brought 
in  the  county ^  city^  or  place  where  the  cause  of  action  arises,  and  not 
elsewhere ;  and  the  defendant  or  defendants  in  such  action  or  suit  may 
plead  the  general  issue,  not  guilty,  and  give  this  act  and  the  special 
matter  in  evidence  at  the  trial  to  be  had  thereupon,  and  that  the  same 
was  done  in  pursuance  and  by  the  authority  of  this  act ;  and,  if  it 
shall  appear  so  to  be  done,  or  if  any  such  action  or  suit  shall  be  brought 
after  the  time  limited  for  bringing  the  same,  then  the  jury  shall  find 
for  the  defendant  or  defendants,"  &c.  [Gresswell,  J. — Was  the  thing 
here  complained  of  an  act  done  <(in  pursuance  of  the  act?'*]  The 
defendant,  in  the  exercise  of  his  duty  as  a  Trinity-House  pilot,  was 
navigating  the  vessel  in  pursuance  of  the  act.  If  he  was  strictly  pur- 
suing the  act,  he  would  not  need  the  protection  of  this  clause.  The 
main  difBculty  that  was  presented  to  the  defendant  at  the  trial,  was, 
that  the  place  where  the  collision  occurred,  was  not  within  the  body  of. 
the  county  of  Essex,  but  upon  the  high  seas.  But  it  is  submitted  that 
the  river  Thames,  in  law,  commences  at  Orfordness,  on  the  one  side, 
and  the  North  Foreland  on  the  other ;  and  that  the  jurisdiction  of  the 
Admiralty  does  not  extend  within  those  limits :  Leigh  v.  Burley,  Owen, 
122.  There,  "  Burley,  master  of  a  ship,  gave  money  to  Cradock,  to  buy 
sailors'  clothes  for  him:  Cradock  bought  such  clothes  for  him  of  Leigh,  in 
the  parish  of  St.  Katherine's,  near  the  tower  of  London,  whereby  Leigh 
delivered  the  clothes  to  Burley  in  his  ship  that  was  in  the  Thames 
adjoining  to  St.  Katherine's ;  and,  because  the  money  was  not  paid,  he 
^.-^  *sued  Burley  in  the  Admiralty  court:  and  a  prohibition  was 
^  awarded,  for  two  causes, — ^first,  because  the  contract  was  made  on 
land,  and  infra  corpus  comitatus,  and  therefore  the  Admiral  can  have 
no  jurisdiction;  for,  the  statutes  of  the  18  and  15  of  Bic.  2(a)  and  2 
H.  4,  c.  11,  are,  that  the  Admiral  shall  not  have  conusance  but  of  things 
done  super  altum  mare :  vide  5  Go.  Bep.  107.  And  so  it  was  resolved 
by  the  justices :  and  they  said  that  the  15  of  Bic.  2  is  misprinted,  viz. 
that  the  Admiral  shall  have  jurisdiction  to  the  bridges  ;  for,  the  trans^ 
later  mistook  bridges  for  points,  that  is  to  say,  the  land's  end.(i)     And 

(a)  13  Ric.  2,  o.  5;  15  Ric  2,  o.  3. 

(6)  The  15  Ric.  2,  c.  3,  as  it  now  appears  in  the  English  translation,  does  not  say  aifirma- 
tively,  that  the  Admiral  »k<Ul  have  jurisdiction  to  the  bridges,  but,  restricts  it  to,  "  only  beneath 
the  bridges  of  the  same  rivers  nigh  to  the  sea."    The  word  "  bridges"  in  this  translation  it 
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CoKB  said  that  the  Admiral  should  have  no  jurisdiction  where  a  man 
may  see  from  one  side  to  the  other ;  but  the  coroner  of  the  county  shall 
inquire  of  felonies  committed  there ;  which  was  held  to  be  good,  by  all  the 
other  justices :  and  he  gave  this  difference,  that,  where  the  place  was  co- 
vered over  with  salt  water,  and  out  of  any  county  or  town,  there  est  altum 
mare  J  but  the  trial  shall  be  per  vicinetum  of  the  town."  The  like  law  is 
laid  down  in  the  Fourth  Institute,  pages  185, 137, 140, 141.  Lord  Coke 
there  says  (p.  187) :  «  By  the  statute  of  15  Ric.  2,  c.  8,  it  is  enacted  and 
declared  that  the  court  of  the  Admiral  hath  no  manner  of  conusance, 
power,  nor  jurisdiction  of  any  manner  of  *contract,  plea,  or  que-  j-^-^ 
rell,  or  of  any  other  thing  done  or  rising  within  the  bodies  of  the  ^ 
counties,  either  by  land  or  by  water,  and  also  of  wreck  of  the  sea ;  but  all 
such  manner  of  contracts,  pleas,  and  querels,  and  all  other  things  rising 
within  the  bodies  of  the  counties,  as  well  by  land  as  by  water,  as  is 
aforesaid,  and  also  wreck  of  the  sea,  shall  be  tried,  termined,  discussed, 
and  remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the  Ad- 
miral nor  his  lieutenant,  in  no  manner.  Nevertheless,  of  the  death  of 
a  man,  and  of  a  mayhem,  done  in  great  ships  being  and  hovering  in  the 
main  stream  of  the  great  rivers  only  beneath  the  points  (a)  of  the  same 
rivers,  and  in  no  other  place  of  the  same  rivers,  the  Admiral  shall  have 
conusance.  This  latter  clause  giveth  the  Admiral  further  jurisdiction 
in  case  of  death  and  mayhem  (with  neither  of  which  we  ever  meddle) ; 
but,  in  all  other  happening  within  the  Thames,  or  in  any  other  river, 
port,  or  water,  which  are  within  any  county  of  the  realm  (as  all  rivers 
and  havens  be,  as  hereafter  shall  manifestly  appear),  by  express  words 
of  this  act  of  parliament,  the  Admiral,  or  his  deputy,  hath  no  jurisdic- 
tion at  all.  Wherein  it  is  to  be  observed  how  curious  the  makers  of 
this  statute  were,  to  exclude  the  Admiral  of  all  manner  of  jurisdiction 
within  any  water  which  lieth  within  any  county  of  the  realm."  Before 
the  statute  3  &  4  Vict.  c.  65,  s.  4,(6)  the  Court  of  Admiralty  had  no 
jurisdiction  in  cases  of  salvage  or  collision  in  places  within  the  juris- 
diction of  the  common  law  courts :  Case  of  The  *Eleanor,  6  Bob.  p^.g 
Adm.  Rep.  89 ;  Case  of  The  Eliza  Jane,  8  Hagg.  Adm.  Bep.  835.  '- 
In  Davis  v.  Curling,  8  Q.  B.  286  (E.  C.  L.  R.  vol.  55),  the  declaration 
(in  case)  charged  that  the  defendant  was,  under  the  highway-act,  5  &  6 
W.  4,  c.  50,  surveyor  of  the  parish  of  T. ;  that  gravel  had  been  placed 
on  a  highway  in  T.,  by  means  of  which   gravel  the  highway  was 

vmmiited  b j  the  Frenefa  original^  not  only  as  printed  by  Rnnnington, — "  Untaoolment  paraval 
led  pountx  de  mesmes  lea  rirres  plnis  proschelne  al  meet" — bnt  also  as  it  appears  on  tbe 
pariiament-roUy  where,  in  the  Boyol  answer  to  the  petition  of  the  Commons  against  the 
enoroaehments  of  the  Admiralty,  the  words  are, — "  tant-sonlement  par  avale  les  PontM  de 
mesrae  le  Rivers  plnis  proseheins  al  meer :  3  Rot  ParL  291  a. 

(a)  8ie  :  td  vide  tuprd,  67  (6). 

(b)  Which  giyes  the  Court  of  Admiralty  jurisdiction  "  to  decide  all  questions  as  to  the  title  to, 
or  ownership  of,  any  ship  or  ressel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising 
in  any  cause  of  possession,  salyage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in 
the  said  court  after  the  passing  of  this  act" 
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obstructed,  and  the  gravel  was  a  nuisance  to  the  public;  that  the 
defendant  had  notice,  and  was  requested  to  remove  the  same ;  but  that 
he,  well  knowing,  &o.,  did  not  nor  would,  in  a  readonable  time,  remove 
it,  or  cause  it  to  be  removed,  but,  on  the  contrary,  conducted  himself 
with  gross  negligence,  and  knowingly,  wilfully,  and  wrongfully,  and  in 
violation  of  his  duty  as  such  surveyor,  permitted,  suffered,  and  caused 
the  gravel  to  continue  and  be  upon  the  highway,  obstructing  the  same, 
remaining  and  being  a  nuisance  to  the  public,  for  a  long  and  unreason- 
able time,  without  taking  any  care  or  precaution  to  guard  against  dan- 
ger or  damage  to  persons  passing,  contrary  to  his  duty  in  that  behalf 
as  such  surveyor ;  and  that,  by  means  thereof,  the  plaintiff's  carriage 
was  overturned.  It  was  proved  that  the  defendant  had  notice  of  the 
gravel  being  laid,  and  had  been  guilty  of  want  of  care  in  leaving  it 
there,  and  that  this  had  caused  the  accident.  It  was  held  that  the 
defendant  was  charged  with  a  thing  done  in  pursuance  of  the  act,  and 
was  therefore  entitled  to  notice  under  s.  109.(a)  [Maule,  J. — ^My 
*fim  ^^^*^®^  Pattbson  explains   the  ground  of  that  decision.     He 


-*  *8ays :  "  The  charge  is  not  one  of  mere  omission,  but  of  actually 
continuing  the  nuisance.  That  is  a  charge  of  doing  something  wrong, 
of  keeping  the  gravel  in  an  improper  place,  an  act  continued  until  the 
occurrence  of  the  mischief.  Is  it,  then,  an  act  done  in  pursuance  of  the 
statute  ?  It  is  not  denied  that  the  heap  of  gravel  was  put  there  in  pur- 
suance of  the  statute :  it  could  not  be  spread  at  the  same  moment :  the 
question  then  would  arise,  whether  the  length  of  time  during  which  it 
was  kept  in  a  heap,  was  reasonable  or  not.  The  continuing,  therefore, 
was  a  thing  done  in  pursuance  of  the  statute."]  The  defendant  here 
was  piloting  the  Poictiers  in  pursuance  of  a  duty  cast  upon  him  by  the 
statute.  [Maule,  J. — Suppose  a  policeman,  in  conveying  a  cart  to  the 
greenyard,  negligently  comes  in  contact  with  and  damages  a  carriage, — 
would  he  be  entitled  to  notice  ?]  It  is  submitted  that  he  would.  It  is 
of  great  importance  to  these  pilots  that  questions  of  this  sort  should 
be  tried  in  the  county  adjoining  to  which  the  accident  happens,  and 
where  the  state  of  the  river  is  well  known.  [Maule,  J. — I  do  not 
think  the  statute  could  have  intended  to  take  away  the  right  of  action 

(a)  Which  enacts  "  that  no  action  or  suit  shall  be  commenced  against  an  j  person  for  any- 
thing done  in  pursuance  of,  or  under  the  authority  of,  this  act,  until  twenty-one  days'  notice 
has  been  given  thereof  in  writing  to  the  justice,  suryeyor,  or  person  against  whom  such  action 
is  intended  to  be  brought,  nor  after  sufficient  satisfaction,  or  tender  of  satisfaction,  has  been 
made  to  the  party  aggrieved,  nor  after  three  calendar  months  next  afler  the  fact  committed  for 
which  such  action  or  suit  shall  be  so  brought;  and  every  such  action  shall  be  brought^  laid,  and 
tried  where  the  cause  of  action  shall  have  arisen,  and  not  in  any  other  county  or  place  ,*  and  the 
defendant  in  such  action  or  suit  may  plead  the  general  issue,  and  give  this  act  and  every  special 
matter  in  evidence  at  any  trial  which  shall  be  had  thereupon ;  and,  if  the  matter  or  thing  shaU 
appear  to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it  shall  appear  that  such  action  or 
suit  was  brought  before  twenty-one  days'  notice  thereof  given,  as  aforesaid,  or  that  sufficient 
satisfaction  was  made  or  tendered  as  aforesaid,  or  if  any  action  or  suit  shall  not  be  commenced 
within  the  time  before  limited,  or  shall  be  laid  in  any  other  county  than  as  aforesaid,  then  the 
juiy  shall  find  a  verdict  for  the  defendant  therein,"  Ac. 
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for  a  collision  *apon  the  high  seas,  and,  by  an  oblique  inference,  ^^^^ 
to  confer  an  exclusive  jurisdiction,  in  such  cases,  upon  the  Court  ^ 
of  Admiralty.  How  is  a  man  who  is  run  down  to  know  that  the 
offender  is  a  Trinity-House  pilot  ?]  They  are  public  officers,  who  are 
compelled  to  perform  a  responsible  duty.  [Wilde,  C.  J. — Suppose,  in 
going  out  to  a  ship,  the  pilot  negligently  runs  down  a  boat, — would  he 
be  within  the  protection  of  the  act  ?]     It  is  submitted  that  he  would. 

Mauls,  J. — I  do  not  think  that  this  case  falls  within  the  84th  sec- 
tion of  the  6  G.  4,  c.  125.  Where  a  man  mistakes  his  course,  in  doing 
something  under  the  authority  of  an  act  of  parliament,  he  is  within  the 
protection  of  a  clause  of  this  sort.  But,  here,  the  action  is  not  brought 
for  a  thing  done  by  the  defendant  in  his  character  of  pilot :  it  is  not 
like  the  case  of  justices  of  the  peace,  who  are  compelled  to  hear  and 
determine  matters  that  are  brought  before  them,  and  who  sometimes, 
intending  to  act  bond  fide  in  discharge  of  their  duty,  mistake  the  proper 
course,  and  so  subject  themselves  to  actions.  The  scope  of  this  act,  is, 
to  confer  a  monopoly  in  the  navigation  of  vessels  entering  and  leaving 
the  Thames,  upon  a  certain  number  of  skilful  persons.  In  consideration 
of  that  monopoly,  those  persons  are  bound  to  perform  certain  duties 
when  properly  called  upon :  but  it  is  no  authority  conferred  by  the  act 
upon  the  pilot.  The  business  of  a  pilot  clearly  is  one  in  the  exercise  of 
which  a  man  may  be  guilty  of  negligence :  and,  if  he  is  guilty  of  negli- 
gence, there  can  be  no  reason  why  he  should  not  be  liable  for  it,  like 
any  other  individual.  This  clearly  is  not  within  the  scope  of  the,  cases 
relied  on.  If  the  statute  had  meant  to  restrict  actions  against  pilots 
to  six  months,  or  altogether  to  prohibit  the  bringing  of  actions  against 
pilots,  it  would,  no  doubt,  have  said  so  '''in  express  terms.  I  think  ^^go 
there  is  no  ground  for  this  motion.  ^ 

Cresswell,  J. — I  am  of  the  same  opinion.  The  defendant  could 
not  for  a  moment  suppose,  that,  in  running  down  the  vessel  in  question, 
he  was  acting  in  pursuance  of  the  act. 

The  rest  of  the  court  concurring,  Rule  refused. 


STORDB,  Qerk,  v.  CHARLES  RICHARD,  Bishop  of  WINCHES- 

TER.    Jan.  25. 

In  qman  tmpedit,  the  ordinary  cannot  counterplead  the  patron's  title,  bj  setting  up  title  in  the 

Queen,  by  lapse. 
Where  the  inoambent  of  a  parish  church  presents  himself  to  a  district  chnroh  within  the  parisl^ 

created  under  the  statutes  58  G.  3,  c.  45,  and  59  G.  Z,  o.  134, — the  annual  yalue  of  the  two' 

liTings  exceeding  10002.,— the  parish  church  becomes,  under  the  provisions  of  the  1  A  2 

YieL.  c  106,  BS.  4, 11,  ip»o/aeto  yoid. 

QuARS  IMPBDIT.     The  declaration  stated,  that  whereas  John  George 
Stone,  the  plaintiff,  theretofore,  and  before  and  until  and  after  the 
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making  of  the  representation  and  order  in  council,  and  the  effecting 
of  the  division  and  assignment  of  the  district  parish  of  St.  Mary 
Magdalen,  Peckham,  as  thereinafter  respectively  mentioned,  to  wit,  on 
the  16th  of  April,  1842,  and  from  thence  continually  until  and  upon 
and  after  the  28th  of  October,  1843,  was  seised  of  the  advowson  of 
the  vicarage  of  the  church  of  St.  Giles,  in  the  parish  of  Oamberwell, 
in  gross,  as  of  fee  and  right:  And  also,  before  the  making  of  the 
said  representation,  and  the  order  in  council,  and  the  effecting  of 
the  division  and  assignment  thereinafter  respectively  mentioned,  to 
wit,  on  the  Ist  of  May,  1842,  Her  Majesty's  commissioners  for 
^^rt-.  building   new  churches,   duly  caused  the   said   church   of  *St. 

-^  Mary  Magdalen  to  be  built,  to  wit,  under  and  in  pursuance  of 
the  provisions  of  the  act  of  parliament  made  and  passed  in  the 
fifty-eighth  year  of  the  reign  of  His  late  Majesty  King  George  the 
Third  for  building  and  promoting  the  building  of  additional  churches 
in  populous  parishes,  and  of  the  act  of  parliament  made  and  passed  in 
the  fifty-ninth  year  of  the  reign  of  His  said  late  Majesty,  to  amend 
and  render  more  effectual  the  said  first-mentioned  act :  And  the  said 
last-mentioned  church  was  then,  to  wit,  on  the  day  and  year  last  afore- 
said, daly  consecrated,  to  wit,  by  the  said  Charles  Richard,  as,  and 
being,  such  bishop  as  aforesaid :  And  thereupon,  and  whilst  the  said 
John  George  Storie  was  so  seised  as  aforesaid,  to  wit,  on  the  1st  of 
June,  1842,  aforesaid,  the  said  commissioners,  having  taken  into  con- 
sideration all  the  circumstances  attending  the  said  parish  of  St.  Giles, 
Oamberwell,  were  of  opinion  that  it  was  expedient  (amongst  other 
things)  that  an  ecclesiastical  district  should,  to  wit,  under  the  pro- 
visions of  the  said  first-mentioned  act,  be  divided  from  the  parish  of 
St.  Giles,  Oamberwell,  aforesaid,  and  assigned  to  the  said  church  of 
St.  Mary  Magdalen,  for  the  purposes  in  the  said  first-mentioned  act  in 
that  behalf  mentioned ;  and  did  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  according  to  the  statute  in  such  case  made  and  provided, 
represent  such  opinion  to  Her  Majesty,  the  Queen,  in  council ;  and  did 
state,  in  such  representation,  the  bounds  by  which  such  district  was 
proposed  to  be  described :  And  the  said  bishop  did  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  consent  to  the  said  division  and  assign- 
ment, and  did  signify  such  consent  under  his  hand  and  seal,  to  wit,  at 
Oamberwell  aforesaid,  in  the  county  aforesaid  :  And  afterwards,  to 
wit,  on  the  13th  of  June,  1842,  aforesaid,  at  the  court  at  Buckingham 
Palace,  our  sovereign  lady  the  Queen,  having  taken  the  said  repre- 
*f?41  s®°**^^^^  '^^^  consideration,  was  pleased,  by  and  *with  the  advice 

■■  of  Her  privy  council,  to  approve  thereof,  and  to  order  and  direct 
that  the  said  division  and  assignment  should  be  made  and  effected 
agreeably  to  the  provisions  of  the  statute  in  such  case  made  and  pro- 
vided :  And  thereby,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  division  and  assignment  respectively  became  and  were  made 
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and  effected  under  and  by  yirtue  of  the  said  statutes,  to  wit,  at  Cam- 
berwell  aforesaid,  in  the  county  aforesaid :  And  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  district  was  duly  ascertained 
and  marked  out  by  described  bounds,  and  the  description  of  such 
bounds  was  duly  enrolled  and  registered,  and  notice  thereof  was  duly 
given,  as  by  the  said  first-mentioned  act  required :  And  thereupon,  by 
force  of  the  said  statutes,  to  wit,  on  the  day  and  year  last  aforesaid, 
such  district  became  and  was  called  <<  The  district  parish  of  St.  Mary 
Magdalen,  Peckham"  (being  the  name  given  thereto  in  the  instrument 
so  enrolled  as  aforesaid),  and  became  and  was  a  separate  and  distinct 
district  parish;  and  the  said  church  of  St.  Mary  Magdalen,  so  as- 
signed to  such  district  (being  duly  consecrated  for  that  purpose), 
became  and  was  the  district  parish  church  of  the  said  district  parish 
of  St.  Mary  Magdalen,  Peckham,  for  all  ecclesiastical  purposes,  in 
manner  as  in  and  by  the  said  acts  respectively  provided;  and  the 
said  last-mentioned  church  (the  same  having  been  built  and  appro- 
priated as  and  in  the  manner  aforesaid),  became  and  was  a  perpetual 
curacy,  and  became,  and  was  considered  in  law  as,  a  distinct  benefice 
and  church,  that  is  to  say,  a  benefice  presentative,  so  far  as  by  the 
said  acts  in  that  behalf  provided  and  enacted,  to  wit,  at  Gamberwell 
aforesaid,  in  the  county  aforesaid :  And  the  said  John  George  Storie, 
being,  during  all  the  time  aforesaid,  and  remaining,  so  seised  of  the 
advowson  of  the  vicarage  of  the  said  church  of  the  parish  of  St.  Giles, 
Gamberwell,  as  aforesaid  (out  of  which  the  said  district  of  St.  Mary 
^Magdalen,  Peckham,  had  been  and  was  so  taken  as  aforesaid),  p^^. 
thereby  then  became  seised,  as  of  fee  and  right,  of  the  perpetual  ^ 
right  of  prQ3entation  or  nomination  and  appointment  of  the  spiritual 
person  to  be  the  incumbent  of,  or  to  serve,  the  said  district  church  of 
St.  Mary  Magdalen,  Peckham,  in  manner  as  in  the  said  acts  respectively 
in  that  behalf  provided,  that  is  to  say,  upon  and  after  the  death  or  other 
avoidance  of  the  said  Bev.  John  George  Storie,  clerk,  the  then  incum- 
bent of  the  said  parish  of  St.  Giles,  Gamberwell,  or  upon  and  after  the 
voluntary  resignation  of  the  said  district  church  by  the  said  incumbent 
of  the  said  last-mentioned  parish,  to  wit,  at  Gamberwell  aforesaid,  in  the 
county  aforesaid :  And  the  said  John  George  Storie  being  and  remain- 
ing so  seised  of  the  said  advowson  of  the  vicarage  of  the  church  of  St. 
Giles,  Gamberwell,  and  of  the  said  right  of  presentation  or  nomination 
and  appointment  to  the  3aid  district  church  of  St.  Mary  Magdalen, 
Peckham,  as  respectively  aforesaid,  afterwards,  to  wit,  on  the  20th  of 
May,  1843,  the  said  church  of  St.  Giles,  Gamberwell,  duly  became  and 
was  vacant,  to  wit,  by  the  resignation  of  the  said  John  George  Storie,  to 
wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid, — which  said  resig- 
nation was  then  and  there  duly  accepted  by  the  said  Charles  Richard,  as, 
and  being,  such  bishop  as  aforesaid :  And  thereupon  the  said  John  George 
Storie,  being  and  remaining  so  seised  as  respectively  aforesaid,  to  wit, 
VOL.  IX. — 5 


♦66] 


66  STORIE  V.  BISHOP  OF  WINCHESTER.    H.  T.  1850. 

on  the  28th  of  October,  1848,  aforesaid,  at  the  parish  of  St.  Giles, 
Camberwell,  aforesaid,  in  the  county  aforesaid,  presented  to  the  last- 
mentioned  church,  being  so  vacant  as  aforesaid,  or  prayed  the  said 
Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid,  to  admit 
himself,  the  said  John  George  Storie,  clerk,  who,  on  his  own  presen- 
tation or  prayer  as  aforesaid,  was  duly  admitted,  instituted,  and  induct- 
ed into  the  same,  in  the  time  of  *peace,  in  the  time  of  our 
sovereign  lady  Victoria,  the  now  Queen  of  Great  Britain,  to  wit, 
on  the  day  and  year  last  aforesaid :  And,  afterwards,  and  whilst  the  said 
John  George  Storie  was  and  remained  so  seised  of  the  said  right  of  pre- 
sentation or  nomination  and  appointment  to  the  said  district  church  of 
St.  Mary  Magdalen,  Peckham,  the  Rev.  James  Sydney  Darvell,  clerk, 
— ^which  said  James  Sydney  Darvell  had  been  and  was,  at  the  time 
of  the  consecration  of  the  said  district  church,  and  the  division  and 
assignment  of  the  said  district  parish  as  respectively  aforesaid,  appointed 
by  the  then  incumbent  of  the  said  church  of  St.  Giles,  Camberwell,  to 
wit,  the  said  John  George  Storie,  clerk,  and  licensed,  to  wit,  by  the 
said  Charles  Richard,  as,  and  being,  such,  bishop  as  aforesaid,  as,  and 
to  be,  the  stipendiary  curate  to  serve  the  said  district  church, — resigned 
the  stipendiary  curacy  of  the  said  district  church  of  St.  Mary  Magdalen, 
Peckham,  to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid ; 
which  said  last-mentioned  resignation  was  then  and  there  accepted  by 
the  said  Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid :  And 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  and  whilst  the 
said  John  George  Storie  was  and  remained  so  seised  of  the  said  right 
of  presentation  or  nomination  and  appointment  to  the  said  district  church 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  district 
church  of  St.  Mary  Magdalen,  Peckham,  had  become  and  was  vacant, 
no  spiritual  person  having  ever  theretofore  been  instituted  or  licensed  as 
the  perpetual  curate  of  the  said  district  church,  or  presented,  nominated, 
or  appointed  to  the  perpetual  curacy  of  the  said  district  church :  And 
that  it  then  and  there  belonged,  and  now  belongs  to  the  said  John 
George  Storie  to  present  or  nominate  and  appoint  a  fit  spiritual  person 
to  the  said  district  church,  so  being  vacant  as  aforesaid ;  but  that  the 
said  bishop  would  not  permit  him  so  to  do,  and  unjustly  hindered 
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him, — ♦wherefore  he,  the  said  John  George  Storie,  said  he  was 


injured,  &c. 

Second  plea, — that  the  said  John  George  Storie  ought  not  to  have 
or  maintain  his  said  action  against  the  said  bishop,  because  he  said, 
that,  after  the  passing  of  an  act  of  parliament,  passed  in  the  session  of 
parliament  holden  in  the  first  and  second  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  intituled  <<  An  act  to  abridge  the  holding  of 
benefices  in  plurality,  and  to  make  better  provision  for  the  residence 
of  the  clergy,"  and  after  the  building  and  consecration  of  the  said 
church  of  St.  Mary  Magdalen,  and  the  making  of  the  representation 
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and  order  in  council,  and  the  effecting  of  the  division  and  assignment 
of  the  said  district  parish  of  St*  Mary  Magdalen,  as  in  the  declaration 
respectively  mentioned,  to  wit,  on  the  Ist  of  November,  1843,  the  said 
church  of  St.  Giles  in  the  declaration  mentioned,  became  vacant,  to 
wit,  by  the  resignation  thereof,  then  and  there  made,  by  the  said  John 
€^rge  Storie  to,  and  accepted  by,  the  said  bishop,  as  ordinary  thereof: 
that  the  said  John  George  Storie  was  thereupon  then  and  there  ad* ' 
mitted,  instituted,  and  inducted,  upon  his  own  prayer  or  presentation, 
into  the  said  church  of  St.  Giles,  as  in  the  declaration  mentioned, — 
which  last-mentioned  church  was  then  and  there  a  benefice  with  cure 
of  souls,  within  the  meaning  of  the  said  act :  that  the  net  yearly  value 
of  the  said  churches  of  St.  Giles  and  St.  Mary  Magdalen,  jointly,  then 
mad  there  greatly,  to  wit,  by  50(M.,  exceeded  the  sum  of  10002. :  that 
the  church  of  St.  Mary  Magdalen, — ^which  the  said  John  George  Storie 
Ittd,  up  to  the  time  of  his  resignation  as  aforesaid,  held,  together  with 
the  said  church  of  St.  Giles,  as  one  church,  and  which  church  of  St. 
Mary  Magdalen,  upon  a  district  being  assigned  thereto,  as  in  the  decla- 
ration mentioned,  became  and  was,  and  thence  hitherto  had  been,  and 
continued  to  be,  a  benefice  with  cure  of  souls  *in  the  diocese  of  p^/,^ 
the  said  bishop,  to  wit,  at  Gamberwell  aforesaid,  in  the  said  ^ 
coBBty, — thereupon,  then  and  there,  by  reason  of  the  premises,  became 
and  was  vacant,  and  it  then  and  there  belonged  to  the  said  John  George 
Storie  to  present,  nominate,  and  appoint  a  clerk  to  the  said  church  of 
St.  Mary  Magdalen ;  of  which  said  avoidance,  and  of  all  which  premises, 
the  said  John  George  Storie  then  and  there  had  notice :  that  the  said 
church  of  St.  Mary  Magdalen,  so  having  become  and  being  vacant  as 
aforesaid,  was,  and  continually  remained,  so  vacant  for  and  during  the 
period  of  eighteen  calendar  months  from  and  immediately  after  such 
avoidance  and. notice  as  aforesaid,  and  also  for  and  during  the  full 
period  of  eighteen  calendar  months  from  and  immediately  after  the  day 
of  such  avoidance  and  notice  as  aforesaid,  to  wit,  for  four  years,  to 
wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid,  neither  the  said 
John  G'oorge  Storie,  nor  the  ordinary,  nor  the  metropolitan,  nor  any 
other  person  whatsoever,  having  during  all  the  time  last  aforesaid, 
presented,  nominated,  or  appointed  a  clerk  thereto,  and,  by  reason 
thereof^  the  said  last-mentioned  church  devolved  to  our  said  sovereign 
lady  the  Queen,  and  it  now  belongs  to  our  said  sovereign  lady  the 
Queen,  to  present,  nominate,  and  appoint  a  clerk  to  the  said  last-men- 
tioned church,  so  vacant  as  aforesaid,  to  wit,  at,  &c. ;  and  our  sovereign 
lady  the  Queen  has  not  as  yet  presented,  nominated,  and  appointed  a 
derk  thereto :  that,  after  the  said  period  of  eighteen  calendar  months 
had  elapsed,  and  not  before,  to  wit,  on  the  1st  of  May,  1848,  the  said 
John  George  Storie,  who,  at  the  time  of  the  last-mentioned  church 
becoming  vacant  as  last  aforesaid,  was,  and  thence  continually  to  the 
pleading  of  the  plea  had  been,  seised  of  the  advowson  of  the  last-men- 
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tioned  church,  presented,  nominated,  and  appointed  a  clerk,  to  wit, 
the  Baid  John  George  Storie,  to  the  said  bishop,  to  be  admitted, 
*691  '*''^^^^^^'  instituted,  and  inducted  to  the  said  last-mentioned 
^  church,  to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid : 
and  that  thereupon  the  said  bishop  refused  to  admit,  license,  institute, 
or  induct  the  said  John  George  Btorie,  upon  his  presentation,  nomina- 
tion, and  appointment,  so  made  as  aforesaid,  as  he  lawfully  might  for 
the  cause  aforesaid ;  which  was  the  disturbance  in  the  declaration  men- 
tioned :  verification,  and  prayer  of  judgment. 

Third  plea, — ^that  the  said  church  of  St.  Mary  Magdalen  in  the  decla- 
ration mentioned,  upon  such  assignment  of  a  district  being  made,  as  in 
the  declaration  mentioned,  became,  and  thence  continually  had  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the  diocese  of  the  said 
bishop,  to  wit,  &c. :  that  the  resignation  by  the  said  John  George  Btorie 
of  the  said  church  of  St.  Giles,  Gamberwell,  in  the  declaration  men- 
tioned, was,  so  as  in  the  declaration  mentioned,  made  and  accepted,  and 
notice  of  such  acceptance  was  given  by  the  said  bishop  to  the  said  John 
George  Storie,  to  wit,  at,  &c.,  more  than  eighteen  calendar  months  be- 
fore any  presentation,  nomination,  or  appointment  was  made  to  the 
church  of  St.  Mary  Magdalen  in  the  declaration  mentioned,  or  any  dis- 
turbance was  made  by  the  said  bishop  in  respect  of  the  said  last-men- 
tioned church,  to  wit,  on  the  28th  of  October,  1843 :  verification,  and 
prayer  of  judgment. 

Fourth  plea, — ^that  the  said  church  of  St.  Mary  Magdalen  in  the  dec- 
laration mentioned,  upon  such  assignment  of  a  district  being  made  as 
in  the  declaration  mentioned,  became,  and  thence  continually  bad  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the  diocese  of  the  said 
bishop,  to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid:  that 
the  said  admission,  institution,  and  induction  of  the  said  John  George 
Storie  to  the  said  church  of  St.  Giles,  Gamberwell,  in  the  declaration 
^YQ-i  '^'mentioned,  was,  so  as  in  the  declaration  mentioned,  made,  to  wit, 
"^  at  Gamberwell  aforesaid,  in  the  county  aforesaid,  after  the  passing 
of  an  act  of  parliament  passed  in  the  session  of  parliament  holden  in 
the  first  and  second  years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled,  ^^  An  act  to  abridge  the  holding  of  benefices  in  plurality,  and 
to  make  better  provision  for  the  residence  of  the  clergy,"  and  more  than 
eighteen  calendar  months  before  any  presentation,  nomination,  or  appoint- 
ment was  made  to  the  said  church  of  St.  Mary  Magdalen  in  the  declara- 
tion mentioned,  or  any  disturbance  was  made  by  the  said  bishop  in 
respect  of  the  said  last-mentioned  church ;  the  said  church  of  St.  Giles 
having,  during  all  the  time  in  the  declaration  and  this  plea  mentioned, 
been  a  benefice  with  cure  of  souls  within  the  meaning  of  the  said  act, 
to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid :  and  that  the 
net  yearly  value  of  the  said  churches  of  St.  Giles  and  St.  Mary  Magda- 
len, jointly,  then,  to  wit,  on  the  day  when  the  said  John  George  Storie 
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was  admitted,  instituted,  and  inducted  to  the  said  church  of  St.  Giles, 
as  in  the  declaration  mentioned,  greatly,  to  wit,  bj  500Z.,  exceeded  the 
sum  of  lOOOZ.,  to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid : 
Terification  and  prayer  of  judgment 

And,  as  to  the  plea  of  the  said  bishop  by  him  secondly  above  pleaded, 
the  said  John  George  Storie,  not  acknowledging  anything  above  alleged 
by  the  said  bishop  in  his  said  second  plea  to  be  true,  but  protesting  that 
the  said  church  of  St.  Mary  Magdalen  did  not  become,  nor  was,  vacant 
at  the  time  nor  in  the  manner  in  the  said  second  plea  mentioned, — and 
further  protesting  that  it  did  not  belong  to  the  said  John  George  Storie 
to  present,  nominate,  or  appoint  a  clerk  to  the  said  church  of  St.  Mary 
Magdalen  until  long  after  the  time  in  the  said  plea  mentioned, — and 
further  protesting  that  the  said  John  George  '^'Storie  did  not  have  ^^.^ 
notice  of  the  said  alleged  avoidance,  or  of  the  premises  in  the  ^ 
fiiud  second  plea  in  that  behalf  mentioned, — and  further  protesting  that 
the  said  church  of  St.  Mary  Magdalen  was  not,  nor  remained,  vacant 
for  or  during  the  period  of  eighteen  calendar  months  in  the  said  second 
plea  mentioned,  or  during  any  period  of  eighteen  months, — and  further 
protesting  that  the  said  John  George  Storie  did  present,  nominate,  and 
appoint  a  clerk  to  the  said  last-mentioned  church  within  the  period  of 
eighteen  calendar  months  next  after  the  same  had  first  become,  and 
was,  vacant, — and  further  protesting  that  the  said  last-mentioned  church 
did  not  devolve  to  our  sovereign  lady  the  Queen,  nor  did  it  then  belong 
to  our  said  lady  the  Queen  to  present,  nominate,  or  appoint  a  clerk  to 
the  said  last-mentioned  church, — and,  lastly,  protesting  that  the  said 
second  plea  is  wholly  untrue  in  substance  and  in  fact ; — ^nevertheless, 
the  said  John  George  Storie  said  that  he,  by  reason  of  anything  by 
the  said  bishop  in  his  said  second  plea  alleged,  ought  not  to  be  barred 
or  precluded  from  having  and  maintaining  his  said  action  against  him 
the  said  bishop,  because  he  said  that  the  said  second  plea,  and  the 
matters  therein  contained,  were  not  sufficient  in  law  to  preclude  or  bar 
the  said  John  George  Storie  from  having  or  maintaining  his  said  action 
against  him  the  said  bishop,  and  that  he  the  said  John  George  Storie 
was  not  obliged  or  bound  by  the  law  of  the  land  in  any  manner  to 
answer  to  the  said  second  plea,  in  manner  and  form  as  the' same  was 
above  pleaded, — ^verification;  wherefore,  for  the  insufficiency  of  the 
said  second  plea  in  this  behalf,  the  said  John  George  Storie  prayed 
judgment  against  the  said  bishop,  and  his  damages  by  him  sustained 
by  reason  of  the  said  hindrance,  together  with  a  writ  to  the  said  metro, 
politan,  to  be  adjudged  to  him,  &c. :  And  the  said  John  George  Storie, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
^states  and  shows  to  the  court  here  the  following  causes  of  de-  ^^.^ 
murrer,  amongst  others,  to  the  said  second  plea,  that  is  to  say, —  ^ 
that  the  said  bishop  ought  not  to  be  received,  nor  can  by  law  be  received 
or  allowed,  to  set  up,  show,  or  defend  the  right  or  title  of  our  said  lady 
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the  Queen,  or  the  right  or  title  of  any  other  perBon,  to  the  patronage 
of  the  said  church  of  St.  Mary  Magdalen,  or  any  such  right  or  title  to 
present,  nominate,  or  appoint  a  clerk  thereto,  inaamnch  as  the  said 
church  is  still  vacant  (as  is  confessed*  by  the  said  plea),  and  neither  has 
the  said  bishop,  nor  has  the  said  metropolitan,  nor  has  our  said  lady 
the  Queen,  nor  has  any  other  person  than  the  said  John  (}eorge  Storie, 
collated  or  presented  thereto,  or  given  or  conferred  the  same  to  or  .upon 
any  clerk,  or  elected  so  to  do,  upon,  or  for,  or  by  reason  of  the  said 
alleged  lapse,  or  in  any  other  manner ; — that  the  said  plea  does  not 
show  any  cause  or  matter  sufficient  to  enable  the  said  bishop  to  coun- 
terplead the  right  or  title  of  the  said  John  George  Storie  to  present, 
nominate,  or  appoint  a  clerk  to  the  said  last-mentioned  church,  being 
so  vacant  as  aforesaid ; — that  the  said  second  plea  does  not  sufficiently 
show  that  the  said  last-mentioned  church  had  been  vacant,  in  such 
manner  or  so  that  a  clerk  might  or  could  have  been  inducted,  instituted, 
or  admitted  therein,  or  presented,  nominated,  or  appointed  thereto,  for 
the  full  period  of  eighteen  calendar  months  before  the  said  John  George 
Storie  nominated,  presented,  or  appointed  a  clerk  thereto ; — that  the  said 
second  plea  does  not  sufficiently  allege  or  show  the  day  or  time  when  the 
said  church  devolved  to  our  said  lady  the  Queen,  as  alleged  in  the  said 
plea ; — that  the  said  second  plea  does  not  sufficiently,  and  with  certainty, 
show  when,  and  at  what  time,  and  how,  and  on  what  act  or  event,  the 
said  church  of  St.  Mary  Magdalen  became  vacant,  that  is  to  say,  whe- 
ther the  same  became  vacant  on  the  resignation  of  the  said  John 
*7^1  *®®^^S®  Storie,  of  the  said  church  of  St.  Giles,  or  the  accept- 
-'  ance  of  such  resignation,  or  the  notice  thereof,  in  the  said  second 
plea  respectively  mentioned,  xmder  and  by  force  of  the  statutes  relating 
to  church-building,  in  the  said  declaration  mentioned,  or  whether  the 
said  John  George  Storie  continued  to  hold  the  said  church  of  St.  Mary 
Magdalen  after  such  resignation,  and  until  his  said  re-induction,  re-insti- 
tution, or  re-admission  into  the  said  church  of  St.  Giles,  and  whether 
the  said  church  of  St.  Mary  Magdalen  then  became  vacant  under  and 
by  force  of  the  statute  relating  to  the  holding  of  benefices  in  plurality, 
in  the  said  second  plea  mentioned,  or  how  otherwise; — that  the  said 
plea  is  double  and  multifarious,  in  this,  to  wit,  that  it  suggests,  and 
relies  on  two  or  more  distinct  and  unconnected  acts  and  matters,  done 
and  occurring  at  different  times,  as  each  causing  the  said  church  of  St. 
Mary  Magdalen  to  become  vacant,  that  is  to  say,  first,  the  resignation 
of  the  said  church  of  St.  Giles,  or  the  acceptance  of  such  resignation, 
or  the  notice  thereof,  and,  secondly,  the  re-admission,  re-institution,  or 
re-induction  of  the  said  John  George  Storie  to  the  said  last-mentioned 
church ; — that  the  said  second  plea  is  repugnant  and  inconsistent,  in 
this,  to  wit,  that  the  same  supposes  that  the  said  church  of  St.  M&ry 
Magdalen  became  and  was  vacant  on  the  resignation  by  the  said  John 
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George  Storie  in  the  said  second  plea  mentioned,  of  the  said  church 
of  St.  Giles,  or  the  acceptance  of  such  resignation,  or  notice  thereof, 
under  and  by  force  of  the  church-building  acts,  and  jet  that  the  said 
second  plea  also  supposes  that  he  qontinued  to  hold  the  said  church  of 
St.  Mary  Magdalen  until  his  re-induction  or  re-admission  to  the  said 
church  of  St.  Giles,  and  that  thereupon  the  said  church  of  St.  Mary 
Magdalen  became  void  by  force  of  the  said  statute  relating  to  plurali- 
ties ; — ^that  the  matter  relating  to  the  said  last-mentioned  statute,  is 
irrelevant,  and  the  ^introduction  thereof  into  the  plea  tends  to  p^. . 
embarrassment  and  prolixity  of  pleading ; — that  the  said  church  ^ 
of  St.  Mary  Magdalen  is  not  shown  to  have  been  a  benefice  with  cure 
of  souls,  within  the  meaning  of  the  last-mentioned  act,  at  the  time  when 
the  same  is  alleged  in  the  plea  to  have  become  vacant ; — that  the  said 
second  plea  does  not  allege  or  show  that  the  said  John  George  Storie 
was  admitted,  instituted,  inducted,  or  licensed  to  the  said  church  of  St. 
Giles,  contrary  to  the  provisions  of  the  act  in  the  said  second  plea  men- 
tioned ; — that  the  same  does  not  show  that  the  said  churches  of  St. 
Mary  Magdalen  and  St.  Giles  were  not  within  the  exceptions  in  such 
act  made  and  provided ; — that  it  appears  in  and  by  the  declaration,  that 
James  Sydney  Darvell,  clerk,  at  the  time  of  the  consecration  of  the 
said  district  church  of  St.  Mary  Magdalen,  and  of  the  division  and 
assignment  of  the  said  district  parish,  had  been  and  was  duly  appointed 
and  licensed  a  stipendiary  curate  to  serve  the  said  last-mentioned  church, 
and  continued  to  fill  the  said  last-mentioned  church,  as  such  stipendiary 
curate,  until  the  year  1848,  and  that  the  said  last-mentioned  church 
could  not,  and  did  not,  become,  and  was  not  vacant,  at  least  so  as  to 
be  subject  to  lapse,  until  the  said  James  Sydney  Darvell  ceased  to  be 
such  stipendiary  curate ; — ^that  the  second  plea  does  not  allege  or  show 
that  the  license  of  the  said  stipendiary  curate  was  revoked  or  deter- 
mined ; — ^that  the  said  second  plea  ought  to  have  shown  how,  and  in 
what  manner,  the  said  James  Sydney  Darvell  ceased  to  be  such  stipen- 
diary curate  as  aforesaid^  and  to  have  shown  that  the  said  church  of 
St.  Mary  Magdalen  was  and  remained  vacant  for  eighteen  calendar 
months  after  the  said  James  Sydney  Darvell  ceased  to  be  such  stipendi- 
ary curate ; — that  it  does  not  sufficiently  appear  how  or  in  what  way 
the  said  period  of  eighteen  calendar  months  in  the  said  second  plea 
mentioned,  is  computed,  or  at  or  from  what  date  such  ^period 
commenced; — that  the  said  second  plea  is  argumentative,  and 
amounts  to  a  traverse  of  the  right  of  the  said  John  George  Storie,  as 
alleged  in  the  declaration,  and  ought  to  have  concluded  to  the  country; 
— ^that  the  said  second  plea  does  not  sufficiently  deny,  or  confess  and 
avoid  the  declaration,  &c. 

The  third  and  fourth  pleas  were  also  demurred  to,  on  similar  grounds. 

Manning^  Serjt.  (with  whom  was  W.  H.  Cooke\  in  support  of  the 
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^^761  <^®^^^^^^*(^) — ^^  '^  clearly  not  ^competent  to  the  bishop  to  counter- 
plead  the  title  of  the  plaintiff,  as  patron,  by  setting  up  the  Queen's 
title  by  lapse.  The  leading  case  upon  this  subject  is  that  of  Elvis  v. 
The  Archbishop  of  York,  Hobart,  815,  Sir  W.  Jones,  4,  per  nom.  Hell- 
wayes  &;  Archevesque  de  Torke  Jt  Al.  There,  Sir  William  Elvis  brought 
a  qiuire  impedit  to  present  to  the  church  of  Badworth,  and  declared  that 
Sir  Gervas  Elvis,  Knt.,  was  seised  of  the  manor  of  Sanby,  to  which  the 
said  advowson  was  appendant  in  fee,  and  held  the  same  of  the  King, 
and,  so  seised,  did  present  one  George  Turpin,  his  clerk,  who  was  ad- 
mitted and  instituted,  &c. ;  that  the  said  Sir  Gervas,  so  seised,  was 
attainted  of  felony,  and  executed  ;{b)  that,  by  force  thereof,  the  King 
was  seised  of  the  said  manor  ad  quod^  &c.,  in  fee,  in*  right  of  his  crown, 
and,  so  seised,  did  grant  the  manor  and  advowson  thereunto  belonging, 
to  the  plaintiff  and  his  heirs,  iideo  plenS  et  integriy  ^e, ;  and  that,  by 
virtue  thereof,  he  entered,  and  was  seised  thereof  in  fee,  and,  so  being 
seised,  the  church  became  void,  by  the  death  of  Turpin,  whereby  it 
belonged  to  the  plaintiff  to  present,  and  the  defendants  did  disturb  him, 
&;c.  The  archbishop,— confessing  the  seism  of  Sir  Gervas  Elvis,  and 
'*'771  ^^^  presentation  of  Turpin,  and  the  attainder  and  '^'execution,  as  the 
"^  plaintiff  had  set  forth  in  his  declaration, — pleaded,  that,  by  virtue 
of  the  said  attainder,  the  King  was  seised  of  the  manor  ad  quod^  &c., 

(a)  The  points  marked  for  argament  on  the  put  of  the  plaintiff,  were  ae  foUows : — 

"  That  the  seoond  plea  ie  bad  for  the  following,  amongst  other,  reasons, — ^ftnt,  that  the 
defendant  oannot  counterplead  the  plaintiff's  title,  the  defendant  not  having  collated  by  lapse, — 
secondly,  that  the  plea  does  not  sufficiently  show  that  the  plaintiff  has  lost  the  right  to  present, 
or  that  the  same  has  lapsed, — thirdly,  that  the  right  of  presentation  could  not  lapse,  as  supposed 
by  the  plea,  inasmuch  as  the  district  church  was  filled  and  served  by  a  licensed  stipendiary 
curate  (see  the  statutes,  1  A  2  Vict  c.  107,  s.  13,  2  A  3  Vict  c  49,  s.  11,  and  59  O.  3,  c.  134,  s. 
12), — fourthly,  that  the  plea  does  not  sufficiently  show  when  or  upon  what  event  the  alleged 
title  of  our  lady  the  Queen  to  present^  accrued, — ^fifthly,  that  the  plea  is  double  and  repugnant, 
in  relying  on  the  resignation  of  the  church  of  St  Oiles,  and  also  on  the  reacceptance  thereof,  as 
vacating  the  district  church, — sixthly,  that  the  plea  is  ambiguous  and  uncertain, — seventhly,  that 
the  plea  does  not  traverse  or  confess  and  avoid  the  declaration, — eighthly,  that  the  plea  docs  not 
show  title  in  the  defendant,  or  any  other  person  through  or  under  whom  he  claims  or  acts, — 
ninthly,  that  the  district  church  is  not  alleged  to  be  ftill, — ^tenthly,  that  the  plea  does  not  show 
that  the  acceptance  of  the  church  of  Bt  Giles  was  contrary  to  the  statute  1  A  2  Viet  e.  lOS,  or 
that  a  vacancy  was  caused  thereby : 

''That  the  third  and  fourth  pleas  respectively  are  bad,  for  the  following,  amongst  other, 
reasons, — firsts  that  the  defendant  cannot  counterplead  the  plaintiff's  title, — secondly,  that  the 
pleas  do  not  show  that  the  pl^ntiff  has  lost  the  right  to  present,  or  that  it  had  lapsed,  or 
devolved  to,  or  is  vested  in,  any  other  person, — ^thirdly,  that  the  pleas  do  not  show  when  or 
how  the  district  church  became  vacant^  or  that  it  was  vacant  for  eighteen  months  before  a  pre- 
sentation or  disturbance, — fourthly,  that  the  distriot  chnrch  Is  not  alleged  to  be  full, — fifthly,  that 
the  presentation  was  not  subject  to  lapse  during  the  license  and  incumbency  of  the  stipendiary 
curate, — sixthly,  that  the  pleas  do  not  traverse  or  confess  and  avoid  the  declaration, — seventhly, 
that  the  pleas  are  vague,  ambiguous,  and  uncertain, — eighthly,  that  the  pleas  are  whoUy 
irrelevant, — ^ninthly,  that  the  pleas  do  not  show  tiUe  in  the  defendant,  or  other  person  under 
whom  he  claims  or  acts, — tenthly,  that  the  pleas  do  not  show  that  any  person  other  than  the 
plaintiff  has  ever  presented  to  the  said  district  church,  or  elected  so  to  do : 

"  And  that  the  fourth  plea  is  bad, — eleventhly,  because  it  does  not  show  that  the  acceptance 
of  the  church  of  St  Giles  was  contrary  to  the  statute  1  A  2  Vict  c.  106, — ^twelfUily,  that  the  re- 
admission,  institution,  and  induction  to  the  ohuroh  of  8t  Giles,  and  the  time  thereof,  respectively, 
were  immaterial,  and  that  the  plaintiff  could  not  take  issue  thereon." 

(6)  As  to  the  share  of  Sir  Gervas  Helwis  in  the  murder  of  Sir  Thomas  Overbuy,  see  Bacon's 
Works,  by  Birch,  Vol.  IV.  p.  460,  Vol.  VL  pp.  107, 8. 
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in  fee,  io  right  of  his  crown,  and,  bo  seised,  the  church  became  void  by 
the  death  of  Tnrpin,  whereby  the  King,  to  the  church,  being  void,  did 
present  to  the  said  archbishop,  Thomas  Bishop,  whom  he  caused  to  be 
admitted,  instituted,  and  inducted,  as  it  was  lawful  for  him  to  do,  &c. : 
whereupon  the  plaintiff  demurred.  Lord  Hobart,  in  delivering  judg- 
ment, after  having  adverted  to  the  form  of  pleading  for  the  ordinary  and 
incumbent  at  common  law,  proceeds, — "  Now  we  will  see  how  it  stands 
this  day,  and  what  change  is  made  by  the  statute  25  E.  3,  c.  7,  pro  clero, 
Stat.  3,  and  what  is  the  true  meaning  and  use  of  that  law,  which  is  thus : 
— ^When  an  archbishop,  bishop,  or  other  ordinary,  hath  given  a  benefice 
of  right  devolute  unto  him  by  lapse  of  time,  and  after  the  King  pre- 
senteth,  and  taketh  his  suit  against  the  patron,  who  percase  will  suffer 
that  the  King  shall  recover  without  action  tried,  in  deceit  of  the  ordinary, 
or  the  possessor  of  the  said  benefice,  that,  in  such  cases,  and  in  all  other 
cases  like,  where  the  King's  right  is  not  tried,  the  archbishop,  or  bishop, 
ordinary,  or  possessor,  shall  be  received  to  counterplead  the  title  taken 
for  the  Kbg,  and  to  have  his  answer,  and  to  show  and  defend  his  right 
upon  the  matter,  although  that  he  claim  nothing  in  the  patronage  in  the 
case  aforesaid.  The  particular  cause  of  this  law,  is,  for  the  relief  only 
of  the  ordinary  that  hath  collated  by  lapse,  and  of  the  clerk  that  is  so 
collated,  that  they  may  both  plead  to  the  title  against  the  King ;  which 
when  you  consider,  it  was  a  necessary  law  as  against  the  King  more  than 
against  common  patrons ;  for,  the  King  not  being  bound  by  lapse  of 
time,  if  the  common  patron  suffered  a  lapse,  and  the  bishop  collated  law- 
fully, yet,  if  the  King,  pretending  himself  patron,  brought  a  quare 
itnpedit  against  '''the  ordinary  and  incumbent,  there  was  no  means  for  r^^i^g 
them  to  save  themselves,  since  they  could  not  deny  the  King's  title, 
and  maintain  the  patron's,  in  whose  default  the  lapse  took  place ;  but 
the  statute  gives  remedies  likewise  in  like  cases  by  express  words,  so  that 
cases  of  like  nature  are  rather  remedied  by  letter  than  equity.  And 
therefore,  first,  in  the  case  of  lapse,  a  common  person  might  by  practice 
have  turned  out  a  lawful  coUatee  in  one  only  case,  and  that  was  this : 
A  common  person,  no  true  patron,  presents  within  six  months,  and  the 
true  patron  himself  presents  not  in  time,  whereupon  the  ordinary  col- 
lates by  lapse,  against  whom  the  pretender  brings  a  qtiare  impeditj  be- 
cause his  clerk  was  refused,  wherein  he  must  needs  prevail  if  his  title  be 
good :  and  it  must  be  taken  for  good,  because  neither  ordinary  or  incum- 
bent could  deny  it ;  for,  de  nan  apparentihus  et  de  non  exisUntibuSy 
eadem  est  ratio.  This  is  one  of  the  like  cases  meant  in  the  statute ;  for, 
in  all  other  cases,  the  lapse  is  an  equal  title  against  all  common  persons. 
But  the  commonest  like  case,  and,  that  which  extends  furthest,  is,  the 
purview ;  for,  every  incumbent  that  is  called  a  possessor,  as  well  by  pre- 
sentment as  by  collation,  is  allowed,  by  the  words  of  the  law,  to  counter- 
plead the  King's  title,  and  to  show  and  defend  his  own  right  upon  the 
matter,  though  he  claim  nothing  in  the  patronage  in  the  case  aforesaid. 
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Note  all  the  words,  for  they  hare  all  their  weight ;  for,  first,  the  incum- 
bent must  be  a  possessor ;  so  that,  if  he  have  his  presentation,  admission, 
and  institution  upon  the  lawful  title,  yet  remains,  as  he  was  before,  under 
the  mischief  of  the  common  law,  because  he  is  not  a  possessor,  according 
to  the  letter  of  the  law,  till  induction.  Again,  I  say,  that,  though  he 
be  a  possessor,  he  must,  by  the  letter  and  meaning  of  this  law,  as  well 
show  and  defend  his  own  right,  as  counterplead  his  adversary's.  And 
^791  ^^®^^f<>^^  clearly  he  cannot  make  himself  parson  impersonee  *of 
-^  the  presentation  of  J.  S.,  and  defend  himself  by  the  title  of  J.  D., 
under  whom  he  claims  not,  though  that  were  sufficient  to  destroy  the 
plaintiff's  title,  by  confessing  and  avoiding,  or  the  like;  neither  can  he 
counterplead  the  plaintiff's  title,. but  must  also  make  a'  title  to  himself, 
by  the  word  and  meaning  of  this  law, — which  I  speak  not  to  bind  the 
incumbent  by  the  patron's  plea,  whereof  I  will  speak  hereafter,  when 
I  come  to  the  incumbent's  plea.  But,  touching  the  ordinary's  plea  upon 
this  statute,  I  hold  plainly  that  he  can  no  otherwise  plead  than  he  could 
at  the  common  law,  but  only  where  he  hath  collated  actually  by  lapse ; 
for,  though  the  incumbent  of  presentation  be  also  admitted  to  plead,  by 
the  meaning  of  this  law,  under  the  word  '  like  case,' — ^because  the  case 
is  like  indeed, — ^yet  the  ordinary's  case  before  actual  collation,  is  no  ways 
like  in  case ;  for,  he  hath  gotten  no  interest  for  himself,  nor  his  clerk, 
in  the  church.  And,  therefore,  if  the  incumbent  instituted  only  at  the 
presentation  of  another,  be  not  within  the  relief,  much  less  shall  the 
ordinary,  that  hath  no  interest,  but  an  office  only,  that  ought  to  be 
indifferent  to  all  patrons,  and  maintain  no  side."  That  authority  was 
recognised  in  the  recent  case  of  Apperley  v.  The  Bishop  of  Hereford,  9 
Bingh.  681,  8  M.  &  Scott,  102,  where  it  was  held,  that  the  ordinary 
cannot,  before  he  has  collated,  counterplead  the  patron's  title.  This 
objection  applies  to  all  the  pleas. 

The  next  objection  to  the  second  plea,  is,  that  it  does  not  sufficiently 
show  that  the  plaintiff  has  lost  the  right  to  present,  or  that  there  has 
been  any  lapse.  It  is  difficult  to  see  what  answer  can  be  given  to 
that.  [WiLDB,  C.  J. — ^Tou  contend,  that,  until  the  license  is  revoked, 
the  church  continues  full.  JET.  Sill. — The  real  question  is,  whether 
the  district  church  was  filled  *by  the  incumbent  of  the  mother 
church.  The  defendants  will  mainly  rely  on  the  58  G.  3,  c.  45, 
ss.  13,  21  to  25,  and  67,  and  59  G.  8,  c.  134,  ss.  12,  13,  19.] 

The  58  G.  3,  c.  45,  s.  13,  enables  the  commissioners  to  grant  money 
for  the  building  of  additional  churches  in  parishes  of  certain  population, 
and  in  want  of  accommodation.  The  21st  section  enacts  <<  that,  in  any 
case  in  which  the  said  commissioners  shall  be  of  opinion  that  it  is  not 
expedient  to  divide  any  populous  parish  or  extra-parochial  place  into 
such  complete,  separate,  and  distinct  parishes  as  aforesaid,  but  that  it 
is  expedient  to  divide  the  same  into  such  ecclesiastical  districts  as  they, 
with  the  consent  of  the  bishop,  signified  under  his  hand  and  seal,  may 
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deem  necessary  for  the  purpose  of  affording  accommodation  for  the 
attending  divine  service  according  to  the  rites  of  the  united  church  of 
England  and  Ireland,  to  persons  residing  therein,  in  the  churches  and 
chapels  already  built,  or  in  additional  churches  or  chapels  to  be  built 
therein,  and  as  may  appear  to  such  commissioners  to  be  convenient  for 
the  enabling  the  spiritual  person  or  persons,  who  may  serve  such 
churches  or  chapels,  to  perform  all  ecclesiastical  duties  within  the  dis- 
tricts attached  to  such  respective  churches  and  chapels,  and  for  the  due 
ecclesiastical  superintendence  of  such  district,  and  the  preservation  and 
improvement  of  the  religious  and  moral*  habits  of  the  persons  residing 
therein, — the  said  commissioners  shall  represent  such  opinion  to  His 
Majesty  in  council,  and  shall  state  in  such  representation  the  bounds 
by  which  such  districts  are  proposed  to  be  described ;  and  if  thereupon 
His  Majesty  in  council  shall  think  fit  to  direct  such  division  to  be 
made,  such  order  of  His  Majesty  in  council  shall  be  valid  and  good  in 
law  for  the  purpose  of  effecting  such  division ;  or,  in  any  case  in  which 
the  said  commissioners  shall  be  of  opinion  that  it  is  not  expedient  to 
make  any  such  "^division  into  such  ecclesiastical  districts  as  afore- 
said, the  said  commissioners  may  build,  or  aid  the  building,  of, 
any  additional  chapels  in  any  such  parishes  or  extra-parochial  places, 
to  be  served  by  curates  to  be  respectively  nominated  and  appointed  by 
the  respective  incumbents  of  the  churches  of  the  respective  parishes  or 
extra-parochial  places,  and  licensed  by  the  bishop  of  the  diocese ;  such 
curates  to  be  paid  such  salaries  as  shall  be  assigned  by  the  said  com- 
missioners, under  the  provisions  of  this  act,  in  manner  hereinafter 
directed."  The  22d  section  enacts  "that  the  several  new  parishes 
created  by  any  such  complete  division  as  aforesaid,  and  also  the  several 
districts  of  any  parish,  or  extra-parochial  place,  where  any  such  division 
thereof  shall  have  been  so  made  as  aforesaid,  shall  be  ascertained  and 
marked  out  by  described  bounds,  and  the  description  of  such  bounds 
shall  be  enrolled  in  the  high  court  of  Chancery,  and  be  registered  in 
the  office  of  registry  of  the  diocese,  and  notice  thereof  given  in  such 
manner  as  the  commissioners  shall  deem  necessary  and  direct  for  that 
purpose."  By  s.  28  the  King  in  council  is  authorized  to  alter  such 
boundaries.  The  24th  section  enacts  "  that  such  boundaries  shall  con- 
tinue, and  be,  the  boundaries  of  such  parishes  or  districts  respectively, 
unless  so  altered,  and  such  districts  shall  thereupon  become  and  be 
called  district  parishes,  by  such  names  as  shall  be  given  to  them  re- 
spectively in  the  instrument  so  enrolled  as  aforesaid,  and  shall  become 
and  be  separate  and  distinct  district  parishes,  and  the  churches  and 
chapels  respectively  assigned  to  such  districts,  shall,  when  duly  conse- 
crated for  that  purpose,  become,  and  be,  the  district  parish  churches 
of  such  district  parishes,  for  all  purposes  of  ecclesiastical  worship,  and 
performance  of  ecclesiastical  duties,  and  as  to  all  marriages,  christen- 
ings, churchings,  and  burials,  and  the  registry  thereof,  respectively, 
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*821  ^^^^^  *^®  flame,  and  in  relation  to  all  fees,  *oblation8,  and  offer- 
^  ings,  and  the  demanding,  suing,  and  prosecuting  for,  and  reco- 
vering the  same,  and  as  to  all  other  purposes  whatsoever,  save  and 
except  as  is  in  this  act  particularly  excepted."  The  25th  section 
enacts  «that  every  church  and  chapel  built,  or  acquired,  under  the 
provisions  of  this  act,  and  appropriated  to  any  such  district  parish  so 
made  under  the  provisions  of  this  act,  shall  be  deemed  a  perpetual 
curacy,  and  shall  be  considered  in  law  as  a  benefice  presentative,  so 
far  only  as  that  the  license  thereto  shall  operate  in  the  same  manner 
as  institution  to  any  such  benefice,  and  shall  render  voidable  other 
livings,  in  like  manner  as  institution  to  any  such  benefice ;  and  the 
spiritual  person  serving  the  same,  shall  be  deemed  the  incumbent 
thereof;  and  such  incumbents  shall  have  perpetual  succession,  and 
shall  be,  and  are  hereby  declared  to  be,  bodies  politic  and  corporate, 
and  may  receive  and  take  such  endowments  in  lands  or  tithes,  or 
both,  or  any  such  augmentation,  as  shall  be  granted  to  them  or  their 
successors;  and  all  such  incumbents,  and  all  persons  presenting  or 
appointing  any  such  incumbents,  shall  respectively  be  subject  to  all 
jurisdictions  and  laws  ecclesiastical  or  common,  and  to  all  provisions, 
regulations,  penalties,  and  forfeitures  contained  in  any  acts  of  par- 
liament in  force  relating  thereto  respectively ;  and,  in  case  of  any 
failure  or  neglect,  in  not  presenting  or  nominating  any  such  incum- 
bent for  the  space  of  six  months,  such  presentation  or  appointment 
shall  thereupon  lapse,  as  in  cases  of  actual  benefices."  And  the  67th 
section  enacts  « that  the  nomination  or  appointment  of  the  spiritual 
person  to  serve  all  such  district  churches  and  chapels,  shall  belong 
to  the  patron  of  the  church  of  the  parish  or  extra-parochial  place 
out  of  which  such  district  shall  be  taken ;  and  the  spiritual  person 
so  presented  and  instituted  or  licensed  (as  the  case  may  be)  by  the 
bishop  of  the  diocese,  shall  be  subject  to  the  same  jurisdiction  and 
^on-i  ^visitation  as  the  incumbent  of  the  parish  now  is."  The  12th 
^  section  of  the  59  G.  8,  c.  134,  enacts  "that  all  churches  which 
shall  be  built  or  acquired,  under  the  provisions  of  the  said  act  (58  €r. 
4,  c.  45),  or  this  act,  whether  belonging  to  parishes  completely  divided, 
or  to  district  parishes,  shall,  immediately  after  the  consecration  thereof, 
become  and  be  deemed  to  be,  and  be,  district  benefices  and  churches 
for  all  ecclesiastical  purposes :  provided  always,  that,  during  the  incum- 
bency of  the  then  existing  incumbent  of  the  parish,  except  as  herein- 
after excepted,  such  churches  shall  be  served  by  licensed  stipendiary 
curates,  appointed  by  the  existing  incumbent,  and  subject  to  all  the 
laws  in  force  relating  to  stipendiary  curates,  except  as  to  the  assigning 
salaries  to  such  curates  by  the  bishop  of  the  digcese ;  and  every  such 
existing  incumbent  shall,  until  his  death  or  other  avoidance,  continue 
to  hold  all  the  churches  of  the  several  divisions  of  his  parish  as  if  they 
were  one  church,  unless  he  shall  voluntarily  resign  one  or  more  of  them ; 


9  MANNING,  GRANGER,  &  SCOTT. 


any  statute  or  law  against  plurality  of  benefices,  or  anything  contained 
in  the  said  recited  act  or  any  other  act  or  acts  of  parliament,  to  the 
contrary  notwithstanding."  The  13th  section  provides  and  enacts 
<<  that  the  right  of  presentation  and  appointment  of  the  spiritual  per- 
sons to  be  the  respective  incumbents  of,  or  to  serve,  the  churches  of  the 
several  parishes  created  by  the  complete  division  of  any  parish,  under 
the  provisions  of  the  said  recited  act  or  this  act,  shall,  in  every  case, 
belong  to  the  patron  of  the  church  of  the  original  parish;  and  the 
exercise  of  such  right  of  presentation  or  appointment  shall  commence 
on  the  death,  or  other  avoidance,  of  the  existing  incumbent,  except  in 
any  case  in  which  the  division  of  any  parish  shall  have  been  made,  or 
in  which  the  commissioners  shall  have  declared  their  intention  of  dividing 
any  parish,  before  or  during  any  avoidance,  in  which  cases  *the  ^^^ . 
exercise  of  such  right  of  presentation  or  appointment  shall  com-  ^ 
mence  upon  the  consecration  of  the  church  or  churches  respectively  of 
any  such  division ;  and  the  several  churches  erected  in  and  for  such 
divisions  respectively,  shall,  immediately  upon  consecration,  become 
benefices,  and  subject  to  all  the  laws  in  force  concerning  presentations 
and  appointments  to  benefices  and  churches,  and  lapse,  and  all  other 
laws,  provisions,  and  regulations  relating  to  the  holding  of  benefices 
and  churches :  provided  always  that  the  spiritual  care  and  superintend- 
ence of  every  parish  so  divided,  during  avoidance,  shall,  until  incumbents 
shall  have  been  presented  or  appointed  for  the  divisions  thereof,  con- 
tinue in  the  spiritual  person  who  shall  be  the  incumbent  of  the  original 
parish ;  and  such  spiritual  person  shall  receive  all  emoluments  accruing 
and  arising  within  the  parish  during  such  superintendence."  And  the 
19th  section  enacts  <<  that  no  chapel  built,  or  acquired,  under  the  pro- 
visions of  the  said  recited  act,  which  shall  be  situate  in  any  district 
parish  made  a  parish  for  ecclesiastical  purposes  under  the  provisions  of 
the  said  recited  act,  and  which  shall  not  be,  or  be  made,  a  church  of 
such  district,  shall  be,  or  be  deemed  to  be,  a  perpetual  curacy,  or  be 
considered  in  law  as  a  benefice  presentative,  under  the  provisions  of 
the  said  recited  act."  Reliance  will  also  probably  be  placed,  on  the 
other  side,  upon  the  4th  section  of  the  1  &  2  Vict.  c.  107,  which 
enacts  <<  that,  except  as  thereinafter  provided,  no  spiritual  person 
holding  a  benefice  with  a  population  of  more  than  three  thousand 
persons,  shall  accept  and  take,  and  hold  therewith,  any  other  benefice 
having,  at  the  time  of  his  admission,  institution,  or  being  licensed 
thereto,  a  population  of  more  than  five  hundred  persons ;  nor  shall 
any  spiritual  person  holding  a  benefice  with  a  population  of  more  than 
five  hundred  persons,  accept  and  take,  to  hold  therewith,  any  other 
^benefice  having,  at  the  time  of  his  admission,  institution,  or  being  p^,^- 
licensed  thereto,  a  population  of  more  than  three  thousand  per-  ^ 
sons ;  nor  shall  any  spiritual  person  hold  together  any  two  benefices,  if, 
at  the  time  of  his  admission,  institution,  or  being  licensed  to  the  second 
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benefice*  the  value  of  the  two  benefices  jointly  shall  exceed  the  yearly 
value  of  10002."  The  plaintiff,  however,  relies  upon  the  13th  section 
of  the  1  &  2  Vict.  c.  107,  which  enacts,  « that,  in  all  district  churches 
and  district  chapelries,  the  license  of  the  stipendiary  curate,  appointed 
to  serve  the  chapel  of  such  chapelry,  shall  not  be  rendered  void  by  the 
avoidance  of  the  church  of  the  parish,  or  district  parish,  in  which  such 
chapel  IS  situate,  unless  the  same  shall  be  revoked  by  the  bishop  of  the 
diocese,  under  his  hand  and  seal ;  but  such  license  shall  continue  in 
force,  unless  otherwise  directed,  as  aforesaid,  by  such  bishop,  notwith- 
standing the  avoidance  of  the  church  of  the  parish  or  district  parish, 
any  statute,  law,  canon,  or  usage  to  the  contrary  notwithstanding." 
That  modifies  the  provisions  of  the  former  statutes :  it  dispenses  with 
the  necessity  of  a  new  appointment.  The  effect  of  the  statute  is,  to 
make  the  stipendiary  curate  the  incumbent.  On  the  death  or  avoidance 
of  the  incumbent,  the  interest  of  the  stipendiary  curate  would,  but  for 
the  1  &  2  Vict.  c.  107,  s.  18,  be  gone.  The  effect  of  that  section  is,  to 
make  him  continue  curate  until  a  new  one  has  been  presented  to  the 
bishop  to  be  licensed.  The  incumbent  has  appointed  a  stipendiary 
curate  to  the  district  church :  the  incumbent  dies,  or  resigns :  the  con- 
sequence is,  that  the  patron  must  present  to  the  mother  church,  and 
may  present  a  proper  curate  to  the  district  church ;  but,  until  he  does 
so,  the  stipendiary  curate  continues  to  be  the  curate  of  the  district 
church.  [Maulb,  J. — Here,  the  church  of  St.  Giles,  Gamberwell,  is 
vacated,— does  that  vacate  the  district  church  of  St.  Mary  Magdalen, 
*861  *^^^^*™  ^]  ^^  •  *^^  statute  14  2  Vict.  c.  107,  s.  18,  prevents 
^  that.  [Maulb,  J. — The  patron  has  a  right  to  present ;  and  the 
bishop  may  revoke  the  license  of  the  stipendiary  curate :  is  the  curacy 
full  ?]  Yes.  [Maulb,  J. — Full  of  a  person  who  may  at  any  moment 
be  turned  out !] 

The  next  ground  of  objection  to  the  pleas,  is,  that  it  is  not  sufficiently 
shown  when,  or  upon  what  event,  the  title  of  the  Queen  to  present 
accrued.  It  does  not  appear  whether  it  is  the  avoidance  or  the  notice 
that  is  relied  upon  as  the  starting  point  from  which  the  eighteen 
months  are  to  run.  [Maulb,  J. — That  is  immaterial,  the  latest  of 
those  events  being  remote  enough.  If  the  time  runs  from  tho  resign 
nation,  the  allegation  must  be  taken  to  mean  that;  if  from  the 
notice,  it  means  that:  whatever  is  unnecessary,  will  be  rejected  as 
surplusage.] 

Hugh  HiU  (with  whom  was  Sumner\  for  the  defendant.(a) — On  tho 

(a)  The  pointf  marked  for  argament  on  the  part  of  the  defendant,  were  as  foUowa : — 
'*  That  the  facta  admitted  on  the  pleadings  heing,  that  the  district  church  of  St  Mary  Magdu- 
len  was  oarred  ont  of  the  plaintiff's  riearage  of  the  parish  of  St  Giles,  nnder  the  68  G.  3,  c.  46» 
and  59  G.  3,  e.  134,  that  Mr.  Darvell  was  then  appointed  and  licensed  stipendiary  curate  of  the 
district  church,  that  the  plaintiff  resigned  the  mother  church,  and  was,  upon  his  own  presenta- 
tion, re-instituted  and  inducted  thereto  more  than  eighteen  months  before  he  presented  to  tho 
distriet  ohorch,  Mr.  Darrell  haTing  resigned  the  atipentHary  ooraey  of  the  distriot  ehnrch  in  tb* 
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hioe  of  the  declaration,  the  ^plaintiff  shows  that  he  is  both  patron 
and  incumbent.  He  alleges  that  he  resigned  the  living  of  St. 
Griles,  Camberwell,  but  not  the  district  church  of  St.  Mary  Magdalen. 
[Maulb,  J. — Though  he  might  resign  the  district  church  without  resign- 
ing the  mother  church,  he  could  not  resign  the  latter,  and  retain  the 
former.]  It  is  submitted  that  he  could.  Being  possessed  of  the 
incumbency  of  St.  Giles,  Dr.  Storie  was  disqualified  from  being  pre- 
sented to  the  district  church.  His  incumbency  of  the  mother  church 
baying  ceased  on  his  resignation,  he  is  expressly  prevented  from  holding 
the  district  church,  by  the  1  &  2  Vict.  c.  106,  s.  11,  which  enacts,  <<that, 
if  any  spiritual  person,  holding  any  cathedral-preferment  or  benefice, 
shall  accept  any  other  cathedral-preferment  or  benefice,  and  be  ad- 
mitted, instituted,  or  licensed  to  the  same,  contrary  to  the  provisions 
of  this  act,  every  cathedral-preferment  or  benefice  so  previously  held 
by  him,  shall  be  and  become  if %o  facto  void,  as  if  he  had  died,  or  had 
resigned  the  same,  any  law,  statute,  canon,  usage,  custom,  or  dispensa- 
tion to  the  contrary  notwithstanding.*'  Dr.  Storie  resigns  St.  Giles's: 
be  presents  himself  de  novo  to  St.  Giles.  Mr.  Darvell  resigns  the 
district  church ;  Dr.  Storie  then  presents  himself  to  the  district  church. 
[Maulb,  J. — He  thereby  vacates  St.  Giles.]  Only  if  his  holding  the 
two  livings  is  incompatible  with  the  21  H.  8,  c.  18.  [Matjlb,  J. — ^No 
doubt,  these  two  livings  '^'cannot  be  held  together :  it  is  the  first  p^^o 
that  is  void.  There  is  nothing  to  prevent  Dr.  Storie  from  holding  ^ 
St.  Mary  Magdalen,  giving  up  St.  Giles.]  It  is  submitted,  that,  on 
Dr.  Storie's  resignation  of  St.  Giles,  St.  Mary  Magdalen  was  not  full 
of  Mr.  Darvell,  so  as  to  prevent  a  lapse. 

Although  it  is  true  that  the  ordinary  cannot,  as  against  the  patron, 
counterplead  by  a  lapse  to  himself,  yet  the  case  is  diflferent  where  the  lapse 
is  to  the  crown.  In  Watson's  Clergyman's  Law,  edit.  1747,  p.  116, 117, 
it  is  said :  <<  After  a  church  is  lapsed  to  the  bishop  or  archbishop,  it  con- 
cerns them  to  take  advantage  thereof  with  all  speed,  lest  the  benefit  be 
lost ;  for,  after  a  church  is  lapsed  to  the  immediate  ordinary,  if  the  patron 
doth  present  before  he  hath  filled  the  church,  the  ordinary  ought  to  receive 
bis  clerk :  for,  lapse  to  the  ordinary  is  only  an  opportunity  of  executing 
a  trust,  viz.  of  seeing  the  cure  supplied,  in  case  of  the  patron's  neglect ; 

intorral,  bat  no  p«rpetoal  eurftto  haying  been  appointed  thereto, — ^fint,  the  district  ebnreh 
bereme  raeant^  either  by  the  plaintiff's  resignation  of  or  re-institntion  and  indneUon  to  the 
nother  chnreh, — secondly,  and  this  though  Mr.  Danrell  was,  at  both  those  times,  stipendiarj 
ewate  of  the  district  ehurch, — thirdly,  consequently,  that,  no  perpetaal  cnrate  having  been 
appointed  within  eighteen  months,  the  district  ohnrch  lapsed  to  the  crown  under  the  58  G.  3,  c. 
45,  s.  25,— fourthly,  that  the  enactment  (1  A  2  Vict  c.  107,  s.  13),  that»  in  all  district  churches 
and  district  chapelries,  the  license  of  the  stipendiary  curate  appointed  to  serve  the  chapel  of 
such  ehapelry,  shall  not  be  rendered  void  by  the  avoidance  of  the  church  of  the  parish  or  district 
parish  in  which  such  chapel  is  situate,  unless  the  same  shall  be  revoked  by  Uie  bishop  of  the 
diocese,  under  his  hand  and  seal,  does  not  prevent  the  district  church  becoming  vacant,  or  lapse 
to  the  crown  taking  place,  under  the  circumstances  stated, — fifthly,  that  it  is  perfectly  com- 
petent to  the  defendant  to  set  up  the  title  of  the  crown  to  present  by  way  of  lapse,  in  opposition 
to  the  title  of  the  plaiatifff«izthly,  that  the  pleas  are  good  in  point  of  form." 
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which  being  performed  by  the  patron  himself,  the  ordinary  can  take  no 
advantage  by  it:  11  H.  4,  80;(a)  18  E.  8,  21  a;(6)  13  E.  4,  8;(c)  48 
E.  3,  11  a;((Z)  Trin.  18  H.  7,  Keilwey,  60.  And  by  Hobart,  in  Colt 
and  Glover's  case,  p.  154 ;  28  &  29  Eliz.  Beverley  v.  The  Bishop  of 
Canterbury  and  Cornwall^  1  Anderson,  148 ;  Doctor  &  Student,  1. 2,  c.  36. 
If  one  hath  the  nomination,  and  another  the  presentation,  and  the  six 
months  being  incurred,  he  that  hath  the  presentation  only  presenteth  to 
the  bishop,  before  the  bishop  hath  taken  benefit  of  the  lapse,  without  any 
nomination  made  to  him,  in  such  case  the  bishop  is  bound  to  admit  the 
clerk,  as  the  clerk  of  the  very  patron.  By  Doderidge,  in  his  Complete 
*M1  *^^T^^oiiy  Lect.  12,  fo.  67.    Or,  though  the  patron  did  not  present 

^  within  his  six  months,  but  the  ordinary  did  collate  before  the  ex- 
piration thereof,  the  patron  is  not  thereby  barred  from  presenting,  but 
may  present  after  the  six  months  be  expired,  and  his  clerk  ought  to  be 
received :  Green's  case,  6  Co.  Rep.  22 ;  Boswell's  case,  6  Co.  Rep.  50. 
But,  if  the  bishop,  in  such  case,  after  the  six  months,  and  before  any 
presentation  exhibited,  hath  made  a  new  collation,  the  patron  is  barred : 
2  Roll.  368 ;  Co.  Litt.  344.  So,  though  lapse  be  incurred  to  the  infe- 
rior ordinary,  and  the  archbishop  doth  collate  within  the  inferior  ordi- 
nary's six  months,  the  patron's  clerk,  if  he  be  presented,  ought  to  be 
received ;  because  the  collation  of  the  metropolitan  is  tortious,  and  doth 
not  put  the  patron  to  his  quare  impedit^  but  is  null,  and  as  no  collation 
to  the  patron :  By  Rolle,  in  his  Abridgment,  vol.  ii.  p.  368.(e)  But 
this  is  doubted  of,  and  objected,  that  the  wrong  is  here  done  to  the 
ordinary  only,  and  not  to  the  very  patron.  11  H.  4,  80.(^)  The  like 
law,  if  lapse  be  accrued  to  the  metropolitan ;  for,  then,  if  the  patron 
present  to  the  inferior  ordinary,  whilst  the  church  remains  void,  he  is 
bound  to  receive  his  clerk,  and  .the  metropolitan  is  barred :  Booton  v. 
The  Bishop  of  Rochester,  Hutton,  24 ;  Doctor  &  Student,  1.  2,  c.  36. 
But,  if  either  the  ordinary  of  the  diocese,  or  metropolitan,  hath  col- 
lated his  clerk,  whilst  the  turn  was  respectively  theirs,  although  the 
clerk  be  not  inducted,  the  patron's  clerk,  if  after  that  presented,  is  not 
to  be  admitted.  Trin.  10  Eliz.  Dyer,  277.  Or,  if  the  inferior  ordinary, 
after  the  time  is  gone  by  lapse  to  the  metropolitan,  hath  collated  his 
'CQOl  ^^^^^  ^^  ^^^  benefice  that  is  in  lapse,  although  this  collation  be 

-*  '^'tortious  to  the  metropolitan,  yet  it  seems  that  it  takes  away  the 
presentation  of  the  patron,  so  that  he  shall  not  present,  and  is  only  an 
usurpation  upon  the  metropolitan :  By  Finch,  J.,  at  Somerset  assizes ; 
Sir  Francis  Popham  v.  The  Bishop  of  Bath  and  Wells,  2  Roll.  350, 
368,  17  Vin.  Abr.  319,  pi.  6.  And  thereby  the  metropolitan  is  put 
out  of  possession,  and  driven  to  his  quare  impedit.     Green's  case,  6  Co. 

(a)  T.  11  H.  4,  fo.  70,  80,  pi.  22. 

(6)  R.  V.  Bishop  of  Oarlisle,  E.  18  B.  3,  fo.  21,  pL  37. 

(e)  M.  13  E.  4,  fo.  3,  pi.  5. 

(d)  H.  43  B.  3,  fo.  10  b,  11  a,  p..  33. 

(«)  Translated,  17  Yin.  Abr.  389,  pL  4.  {g)  Snpril,  88. 
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29  b ;  Boswell's  case,  6  Co.  50 ;  Go.  Litt.  844.  It  hath  beeti  a  ques- 
tion whether  the  bishop  ought  to  admit  the  patron's  clerk,  after  the 
title  of  lapse  is  passed  from  the  metropolitan  to  the  King.  Trin.  10 
Eliz.  Dyer,  277 ;  and  by  Hobart,  the  patron's  presentation  takes  place, 
after  the  church  is  lapsed  to  the  King,  if  it  be  exhibited  to  the  ordi- 
nary before  the  King''s :  in  Colt  and  Glover  v.  The  Bishop  of  Coventry, 
Hobart,  157.  Because  the  patron's  right  to  present  continueth  until 
the  title  by  lapse  is  executed,  and  the  King's  title  is  not  vested  in 
him  in  this  case  absolutely,  as  other  titles  are,  but  conditionally,  viz. 
if  he  doth  present  before  the  patron :  because  the  King  hath  it  only 
as  supreme  ordinary :  Hutton,  24.  But,  by  others,  the  turn  by  lapse 
is  so  vested  in  the  King,  that,  if  the  patron's,  or  other  person's,  clerk 
be  admitted  to  a  church  after  'tis  come  to  the  King  by  lapse,  the 
King  by  quare  impedit  may  recover  the  presentment,  and  remove 
such  clerk.  Beverley  v.  The  Bishop  of  Canterbury,  1  And.  148; 
Baskervile's  case,  7  Co.  Rep.  28;  27  E.  8,  86;  (a)  The  Bishop  of  Lin- 
coln's case,  Owen,  89 ;  Cumber  v.  The  Bishop  of  Chichester,  cited  in 
the  case  of  The  King  v.  The  Archbishop  of  Canterbury  and  Prust, 
Hetley,  124.  And  this  latter  opinion  is  taken  to  be  the  law."  In 
2  Bla.  Gomm.  277,  it  is  said:  «If  the  bishop  doth  not  collate  his 
*own  clerk  immediately  to  the  living,  and  the  patron  presents,  p^^^ 
though  after  the  six  months  are  lapsed,  yet  his  presentation  is  ^ 
good,  and  the  Bishop  is  bound  to  institute  the  patron's  clerk :  for,  as 
the  law  only  gives  the  bishop  this  title  by  lapse,  to  punish  the  patron's 
negligence,  there  is  no  reason,  that,  if  the  bishop  himself  be  guilty  of 
equal  or  greater  negligence,  the  patron  should  be  deprived  of  his  turn. 
If  the  bishop  suffer  the  presentation  to  lapse  to  the  metropolitan,  the 
patron  also  has  the  same  advantage,  if  he  present  before  the  archbishop 
has  filled  up  the  benefice ;  and  that  for  the  same  reason.  Yet  the 
ordinary  cannot,  after  the  lapse  to  the  metropolitan,  collate  his  own 
clerk,  to  the  prejudice  of  the  archbishop :  for,  he  had  no  permanent 
right  and  interest  in  the  advowson,  as  the  patron  hath,  but  merely  a 
temporary  one ;  which  having  neglected  to  make  use  of  during  the 
time,  he  cannot  afterwards  retrieve  it.  But,  if  the  presentation  lapses 
to  the  King,  prerogative  here  intervenes,  and  makes  a  difference ;  and 
the  patron  shall  never  recover  his  right  till  the  King  has  satisfied  his 
turn  by  presentation :  for,  nullum  tempus  ocourrit  Regi"  In  17  Viner's 
Abridgment,  892,  Preientation  (B  c.  2),  pi.  4,  it  is  said,  that,  «  when 
a  lapse  is  in  the  King,  he  is  not  compellable  to  present,  and,  till  he  pre- 
$ent$y  the  ordinary  has  the  cure  de  animiij{b)  and  He  shall  provide  for 
it ;  so  the  difference  is  between  the  eura  animarum  and  the  patronage : 
Per  DoDERiDOB,  J.,  1  Roll.  R.  464,  in  the  case  of  Colt  v.  Glover." 
In  Watson's  Incumbent,  p.  288,  is  the  following  passage: — "Note, 

(a)  M.  27  £.  3,  fo.  8,  pL  25.    The  reference  in  tiie  text  ia  to  the  old  edition  of  T.  B. 
(6)  SievBi  the  report  in  BoUe. 
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that  neither  plaintiff  nor  defendant  may  have  judgment  or  execution, 
but  a  third  person,  that  is  no  party  to  the  suit ;  for,  if,  in  the  debate 
of  a  cause  betwixt  a  plaintiff  and  defendant,  it  doth  appear  to  the  court, 
*Q91  ®^^^®'  ^y  *^®  declaration  of  *the  plabtiff,  or  by  pleading,  or  con- 
^  fession  of  the  parties,  that  neither  of  them  hath  right,  but  the 
presentation  belongs  to  thd  Eling,  the  Court  may,  nay,  they  ought  to, 
award  a  writ  to  the  bishop  for  the  King,  and  without  prayer  on  the 
part  of  the  King;  for,  the  court  and  judges  are  the  King's  counsel." 
Here,  the  plea  merely  adds  to  the  facts  stated  in  the  declaration,  that 
Dr.  Storie  held  both  the  mother  church  and  the  district  church  as  one 
'church,  being  together  of  a  greater  yearly  value  than  lOOOZ.,  whereby 
the  church  of  St.  Mary  Magdalen  became  racant ;  and  that,  eighteen 
months  having  elapsed  since  the  resignation  by  Dr.  Storie  of  the  church 
of  St.  Giles,  and  notice  thereof,  the  right  to  present  vested  in  the 
crown :  so  that,  by  reason  of  the  prerogative  of  the  crown,  the  plain- 
tiff is  not  entitled  to  recover.  It  is,  therefore,  not  like  the  case  of  a 
bishop  setting  up  the  title  of  a  private  individual.  In  Apperley  v.  The 
Bishop  of  Hereford,  the  bishop  pleaded,  not  the  title  of  the  crown,  but 
his  own  title  to  present  by  lapse.  For  these  reasons,  it  is  submitted 
that  Mr.  Darvell  was  not  incumbent  so  as  to  prevent  a  lapse,  that  the 
title  to  present  was  in  the  crown,  and  that  it  was  competent  to  the 
bishop  to  plead  that. 

Manning^  Serjt.,  in  reply. — The  distinction  attempted  to  be  set  up 
between  the  present  case  and  Elvis  v.  The  Archbishop  of  York,  on  the 
ground  that  the  Grown  is  interested  here,  is  not  well  founded :  and,  in 
truth,  that  wcu  a  case  of  title  in  the  crown.  The  reason  why  the 
ordinary  is  not  permitted  to  counterplead,  is,  that  he  is  a  stranger  to 
the  advowson.  He  cannot  set  up  the  jus  tertii:  and  the  rule  applies 
with  equal  force  in  the  case  of  the  crown,  as  in  the  case  of  a  subject. 
Besides,  a  mere  allegation  of  title  in  the  crown,  is  not  enough  to  entitle 
the  court  to  interfere  in  the  way  suggested.  In  the  passage  last  cited 
^QQ-i  from  Watson,  the  *leamed  author  adds :  "  But  this  must  be  when 
^  the  King's  title  appears  so  clear  in  allegatis  et  probatis  to  the 
court,  as  that  it  is  infallible  both  against  plaintiff  and  defendant." 

Cur.  adv.  vult 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court.(a) 

We  have  considered  this  case,  and  we  are  of  opinion  that  the  decla- 
ration discloses  a  perfectly  good  title  in  the  plaintiff  to  present,  and 
that  the  pleas  afford  no  answer.  We  consider  the  law  to  be  well  settled 
by  the  case  of  Elvis  v.  The  Archbishop  of  York,  confirmed  by  Apperley 
t;.  The  Bishop  of  Hereford,  viz.  that  it  is  not  competent  to  the  bishop 
to  counterplead  the  patron's  title. 

With  regard  to  the  other  objection, — that  the  incumbent,  being  in 
possession  of  the  church  of  St.  Giles,  Camberwell,  could  not  be  admit- 

(a)  WiLDKi  C.  J.,  Kajjim,  J.,  Crxsswbll,  J.,  and  Williaxb,  J. 
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ted  to  tbe  ckorch  of  St.  Mary  Magdalen,  Peckham, — ^it  appears  to  be 
quite  clear,  according  to  tbe  doctrine  laid  down  by  this  court  in  Apper- 
ley  tr.  The  Bishop  of  Hereford,  that,  by  the  admission  of  Dr.  Storie  to 
the  church  of  St.  Mary  Magdalen  (the  two  livings  being  together 
worth  more  than  10002.  per  annnm),  the  incambency  of  St«  Giles 
became,  ijwo  faeto^  void.  We  are,  therefore,  of  opinion  thAt  there  is 
no  objection  to  the  admission  of  the  plaintiff's  clerk  on  that  ground, 
and  that  tbe  pleas  are  unquestionably  bad,  and  therefore  the  plaintiff 
is  entitled  to  judgment.  Judgment  for  the  plaintiff. 


*MOSS  and  Others  v.  SMITH  and  Another.    Jan.  17.   [*94 

A  lUp,  rained  at  tS^OOOf^  wm  iiiaixr«d  from  Valparaiso  to  Bngland;  the  freight,  rained  at 
4009{.,  was  also  insured  by  a  separate  policy  .*  the  ship,  having  sailed  with  a  full  eargo,  eon- 
cisting  ef  800  to«s  of  nerohandise,  was  compelled,  by  stress  of  weather,  to  pnt  back  to  Val- 
paraiso, where  the  maaier,  finding,  upon  soirey,  thait>  to  repair  her  so  aa  to  enable  her  to 
Ining  home  tho  entire  oargo,  wonld  cost  a  «nm  exoeeding  the  ralae  of  the  frei^t»  though  less 
than  the  value  ef  the  ship  when  repaired,  0OM  her :  Held,  not  a  total  loss  of  either  ship  or 
<Mght. 

Assumpsit  on  two  policies  of  assurance* 

The  first  count  was  upon  a  policy,  dated  the  4th  of  May,  1844,  for 
10002.,  upon  the  ship  Alfred,  valued  at  12,0002.,  at  and  from  her  port 
or  ports  of  loading  in  the  Pacific,  not  north  of  Lima,  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom :  Averment  of  a  total  loss, 
by  perils  of  the  sea. 

The  second  count  was  upon  a  policy  of  the  same  date  for  10002.  on 
chartered  freight  in  the  said  ship  Alfred,  valued  at  40002.,  at  and  from 
Sidney,  New  South  Wales,  to  all  or  any  port  or  ports  in  the  Pacific, 
not  north  of  Lima,  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom :  Averment,  that  the  ship,  by  the  perils  and  dangers  of  the 
sea,  &c.,  became  leaky  and  greatly  damaged,  and  by  the  said  perils  and 
dangers  the  said  ship  became  wholly  lost  to  the  plaintifis,  and  never  did 
arrive  at  her  port  of  discharge ;  that  the  plaintifis  thereby  lost  the 
freight  of  the  goods  on  board  the  said  ship ;  and  that  thereupon  the 
plaintifis  gave  notice  of  the  premises  to  the  defendants,  and  then, 
according  to  the  custom  of  merchants,  abandoned  and  renounced  all 
their  interest  in  the  premises  to  the  defendants, — ^Notice  of  the  pre- 
mises, and  demand  of  payment. 

The  declaration  also  contained  the  common  counts. 

The  defendants  pleaded,  amongst  other  pleas,  thirdly,  as  to  so  much 
of  the  first  count  as  related  to  the  defendants'  not  having  paid  or  made 
good  the  partial  loss  '''and  damage,  payment  into  court  of  1002.,  ^^^^ 
and  no  damages  vltrdy — verification.  ^ 
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Fourthly,  as  to  the  residue  of  the  causes  of  action  in  the  first  coimt, 
that  the  ship  was  not  wholly  lost ;  concluding  to  the  country. 

Seventhly,  as  to  so  much  of  the  second  count  as  related  to  the  defend* 
ants'  not  having  paid  the  partial  loss  by  reason  of  the  said  ship,  with 
the  said  goods  on  board,  being  lost,  as  attached  to  the  said  policy, 
payment  into  court  of  150Z.,  and  no  damages  ul&dj — ^verification. 

Eighthly,  as  to  the  residue  of  the  causes  of  action  in  the  second 
count  mentioned,  that  the  said  ship  and  the  said  freight  were  not  wholly 
lost,  &c. ;  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  fourth  and  eighth  pleas,  and  replied 
to  the  third  and  seventh,  that  the  plaintiffs  had  sustained  damages  to 
a  greater  amount,  on  each  policy,  than  the  respective  sums  paid  into 
court ;  whereupon  issues  were  joined. 

The  cause  was  tried  before  Wildb,  G.  J.,  at  the  sittings  in  London^ 
after  Trinity  term,  1848. 

The  plaintiff's  were  mortgagees  of  the  ship  Alfred,  of  716  tons.  The 
defendants  were  three  of  the  directors  of  the  Marine  Insurance  Com- 
pany. The  policies  were  effiected  on  the  4th  of  May,  1844, — ^the  one 
upon  the  ship,  valued  at  12,0002.,  the  other  upon  freight,  valued  at 
4000Z.  The  Alfred  sailed  from  London  on  the  8th  of  September,  1843, 
on  a  voyage  to  Australia,  and  thence  to  South  America,  whence  she 
was  chartered  to  bring  home  a  cargo  of  guano  or  saltpetre,  at  a  freight 
of  32.  10^.  per  ton.  She  arrived,  in  the  beginning  of  1844,  at  a  place 
called  Cobaya,  on  the  South  American  coast,  and  there,  between  the 
22d  of  June  and  the  4th  of  July,  shipped  on  board  a  cargo  consisting 
*Qf?l  ^^  ^^^  ^^^^  ^^  guano.  On  the  2d  of  September,  she  arrived  at 
^  *Valparaiso,  where  she  took  on  board  a  quantity  of  dollars,  on 
freight,  and  whalebone :  and,  on  the  12th  of  December,  she  set  sail  for 
England.  Between  the  2d  and  the  29th  of  September,  she  encountered 
a  great  deal  of  bad  weather,  and  sustained  considerable  damage.  On 
the  29th  she  put  back,  and  she  arrived  at  Valparaiso  on  the  19th  of 
October. 

On  the  4th  of  November,  the  vessel,  having  been  partially  unloaded, 
was  surveyed  by  certain  officers  of  Her  Majesty*s  ship  Daphne,  then  at 
Valparaiso.  They  recommended  certain  repairs,  which  they  thought 
would  suffice  to  put  the  ship  in  a  condition  to  bring  home  about  500 
tons  of  her  cargo. 

Other  surveys  were  had,  on  the  14th  and  20th  of  November,  by  the 
port  surveyor  and  other  competent  persons,  who  reported  that  it  was 
necessary  to  take  out  all  the  cargo,  and  who  estimated  the  repairs  that 
would  be  necessary  to  enable  the  vessel  to  proceed  to  England  with  her 
entire  cargo,  at  11,711  dollars,  and  the  expenses  of  unloading  and 
reloading  at  7608  dollars,  making  together  19,819  dollars,  or  37102.  6«., 
— ^which  would  exceed  the  value  of  the  freight,  but  would  be  less  than 
the  value  of  the  ship  when  repaired.    They  further  reported,  that,  see- 
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ing  the  diffieolty  of  raising  money  at  Valparaiso,  and  of  obtaining  the 
necessary  workmen  and  materials  to  effect  the  repairs  which  they  judged 
necessary,  it  woald  be  for  the  interest  of  all  concerned  to  sell  the  ship, 
and  to  forward  the  cargo  by  other  vessels.  The  ship  was  accordingly 
sold,  by  pablic  auction,  on  the  10th  of  April,  1845,  for  17342.,  and  the 
cargo  was  ultimately  delivered  at  Liverpool,  by  three  other  vessels,  at 
a  freight  of  H.  15s.  and  51,  per  ton. 

The  purchaser  of  the  Alfred  repaired  her  at  an  expense  of  about 
240{.,  and  sent  her,  with  a  cargo  of  about  600  tons,  to  Hamburgh, 
where  she  arrived  on  the  16th  of  October,  1845. 

*0n  the  part  of  the  plaintiffs,  it  was  insisted, — first,  that  there 
was  a  constructive  total  loss  of  the  ship, — secondly,  that,  suppos- 
ing there  was  not  a  total  loss  of  the  ship,  there  was,  at  all  events,  a 
total  loss  of  freight,  to  the  extent,  at  least,  of  that  portion  of  the  cargo 
which  the  vessel  was  incompetent  to  carry  home. 

For  the  defendants,  it  was  contended  that  there  was  no  total  loss  of 
either  ship  or  freight,  and  that  enough  had  been  paid  into  court  to  cover 
the  average  loss,^ — ^viz.  10  per  cent,  on  the  ship,  and  15  per  cent,  on  the 
freight.(a) 

The  lord  chief  justice  told  the  jury,  that,  if,  upon  the  evidence 
laid  before  them,  they  were  satisfied  that  the  vessel  was  damaged,  by 
perils  of  the  sea,  to  such  an  extent  that  she  was  not  susceptible  of 
repair,  so  as  to  enable  her  to  perform  the  voyage,  save  at  an  expense 
which  would  exceed  her  value  when  repaired,  regard  being  had  to  the 
facilities  for  repair,  and  for  raising  money  for  that  purpose,  at  Val- 
paraiso, and  the  time  which  would  be  consumed  therein,  they  must  find  for 
the  plaintiffs,  as  for  a  total  loss  of  the  ship ;  and  that  on  the  other  hand, 
if  they  thought  that  the  vessel,  when  properly  repaired,  would  be  worth 
more  than  the  sum  expended  in  such  repairs,  the  plaintiffs  would  be 
entitled  to  recover  for  an  average  loss  only.  And,  as  to  the  second 
count,  he  told  them,  that,  if  they  thought  the  vessel  might  have  been 
repaired  within  a  reasonable  time,  so  as  to  be  enabled  to  bring  home  the 
whole  of  the  cargo,  there  had  been  no  loss  of  any  part  of  the  freight : 
and  that,  if  she  might  have  been  repaired  so  as  to  be  able  to  bring  home 
a  part  of  the  cargo  only,  the  ^plaintiffs  would  be  entitled  to  recover  ^^^^ 
for  a  partial  loss  on  freight.  ^ 

The  jury  returned  a  verdict  for  the  defendants. 

S.  Martin^  in  the  following  term — admitting  that  the  summing  up  and 
the  finding  upon  the  first  count  could  not  be  impeached, — obtained,  as 
to  the  second  count,  a  rule  nisi  for  a  new  trial  on  the  ground  of  mis 
direction,  and  that  the  verdict  was  against  evidence.     He  contended 
that  the  proper  question  to  be  submitted  to  the  jury  upon  the  second 

(a)  It  was  Agreed  that  the  sufficiency  of  the  payment  into  conrt  to  corer  an  average  I08&, 
Aonld  be  referred  to  an  arbitrator.  And,  before  the  role  came  00  tat  argnment^  the  arbiintor 
dMided  that  enough  had  been  paid  in. 


MOSS  V.  SMITH.    H.  T.  1850. 


count,  was,  whether,  uadet  the  eircumstances  in  which  the  reesel  was 
placed  at  Valparaiso,  a  prudent  owner,  uninsured,  would  hare  iDcurred 
the  expense  necessary  to  enable  her  to  bring  home  her  entire  cargo. 
He  cited  Doyle  v.  Dallas,  1  M.  &  Rob.  48,  and  Chreen  v.  Hie  Rojal 
Exchange  Assurance  Company,  6  Taunt.  68  (E.  C.  L.  R.  toL  1),  1 
Marsh.  447. 

Sir  John  JerviSy  A.  O.  (with  whom  were  OhanneUy  Serjt.,  and  Jame% 
Wtlde)y  on  a  former  day  in  this  term,  showed  cause. — He  submitted^ 
that,  it  being  conceded  that  the  direction  of  the  lord  chief  justice,  so 
far  as  it  related  to  the  first  count,  and  the  finding  of  the  jury  thereon, 
that  there  was  no  total  loss  of  the  ship,  could  not  be  impeached,  there 
could  be  DO  pretence  for  saying,  as  to  the  sectmd  count,  that  there  was 
a  total  loss  of  any  part  of  the  freight. 

The  court  called  upon 

8.  Martiny  ByleSy  Serjt.,  and  BarHot^y  to  support  the  rule. — The 
ship  having  sustained  sea-damage,  and  having,  in  consequence,  put  back 
to  Valparaiso,  and  being  there  found  to  be  incompetent,  save  at  an 
expense  equal  to,  or  exceeding,  her  value,  to  be  repaired,  so  as  to  bring 
♦QQi  ^1^6  the  cargo  she  originally  bad  on  board,  the  '^'jury  ought  to  have 
-*  been  told  that  that  amounted  to  a  constructive  total  loss,  at  all 
events,  of  that  part  of  the  freight  which  the  ship  could  not  be  rendered 
capable  of  earning.  That  part  of  the  summing  up  which  related  to  the 
first  count,  was  undoubtedly  correct,  according  to  Doyle  v.  Dallas,  1  M. 
&  Rob.  48,  and  other  eases.  But  the  lord  chief  justice  incorrectly 
applied  to  the  freight,  the  same  test  as  to  repairs,  which  he  had  a|^lied 
to  the  ship.  The  question  is,  whether  a  shipowner,  having  no  policy 
on  the  ship,  but  having  effected  an  insurance  on  freight,  and  the  ship 
sustaining  sea-damage  to  an  extent  that  would  require  an  outlay  to 
repair  her,  short  of  her  value  when  repaired,  may  not  say,  that  his  ship 
has  sustained  damage  to  such  an  extent  that  no  reasonable  or  prudent 
man  would  repair  her  at  the  place  where  she  ha^^ns  to  be,  for  the 
purpose  of  earning  the  particular  fright,  and  so  treat  the  freight  as 
tottdly  lost.  Assuming  the  ship  to  be  worth  8000/.,  and  that  the 
expense  of  repairing  her  so  as  to  enable  her  to  bring  home  her  cargo 
would  be  70002.,  there  being  a  policy  on  freight  for  20002.— would  the 
owner  be  bound  to  expend  7000J.  in  order  to  earn  the  20001.  ?  Or,  is 
he  not  at  liberty  to  say  that  the  freight  is  totally  lost,  because,  by  a 
peril  insured  against,  he  is  called  upon  to  incur  an  expense  which  no 
prudent  owner  uninsured  would  be  justified  in  incurring  ?  [CnssswBLLy 
J. — ^Does  the  underwriter  on  freight  undertake  to  pay,  if  the  assured 
acts  prudently  in  declining  to  earn  freight  ?]  Tes,  provided  he  is  pre- 
vented from  earning  it,  by  a  peril  insured  against.  [Maule,  J. — It 
must  be  assumed  that  a  prudent  owner  would  have  repaired  this  ship.} 
The  true  test  is,  what  a  prudent  owner  would  have  done,  if  there  had  been 
no  insurance  on  freight.     In  Green  v.  The  Royal  Exchange  Assurance 
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Gompanyy  it  *wftB  held,  that,  if,  pending  an  insoranoe  on  freight, 
and  a  cargo  shipped,  the  vessel  becomes  incapable  of  bringing 
the  cargo  home,  the  master  is  bound,  or  not  bonnd,  to  repair  her,  and 
earn  what  he  can  on  the  homeward  voyage,  as  a  salvage  for  the  under- 
writers on  freight,  according  as  a  prudent  owner,  having  regard  to  the 
state  of  his  ship,  but  without  reference  to  any  insurance  on  the  freight, 
would  or  would  not  pursue  that  course  for  his  own  advantage.  [Wilde, 
G.  J. — ^You  make  the  duty  to  repair  depend  upon  the  amount  of  the 
freight.  What  has  the  underwriter  to  do  with  that  ?]  Is  the  owner 
bound  to  do  more  than  an  uninsured  prudent  owner,  if  he  insures  freight 
as  well  as  ship?  [Maulb,  J. — The  jury  have  found  here  that  an 
uninsured  prudent  owner  would  have  repaired  the  ship.]  With  reference 
to  the  ship  only.  [Ckbsswbll,  J. — Is  it  competent  to  the  shipowner 
to  say  that  he  will  not  expend  600{.  in  the  repair  of  the  ship,  for  the 
purpose  of  earning  500/.  freight,  though  the  ship  may  be  worth 
10,0002.  ?]  Is  the  owner  of  goods  entitled  to  call  upon  the  owner  of  the 
ship  to  carry  them,  if,  to  enable  him  so  to  do,  he  will  have  to  expend  a 
sum  exceeding  the  amount  of  the  freight  ?  [Wildb,  C.  J. — Yes.  The 
test  is,  what  a  prudent  owner  would  do ;  and  that  has  always  been,  to 
repair  when  the  repairs  can  be  effected  at  an  expense  less  than  the 
value  of  the  ship  when  repaired.]  If  the  ship  could  not  be  repaired  so 
as  to  bring  home  the  cargo,  except  at  an  amount  of  expense  exceeding 
the  value  of  the  freight,  the  assured  may  treat  the  freight  as  totally 
lost,  although  there  may  not  have  been  a  total  loss  of  the  ship. 

Maulb,  J. — This  is  an  action  upon  two  policies  of  assurance,  the  one 
upon  ship,  the  other  upon  freight,  from  Valparaiso  to  London.  A  rule 
has  been  obtained  for  a  new  trial,  on  the  grounds  of  misdirection 
and  that  'Hhe  verdict  was  against  evidence.  The  verdict  of  the  rn.-tM 
jury  negatived  a  total  loss  of  ship  and  freight,  and  also  a  total  ^ 
loss  of  part  of  the  freight,— *no  distinction  having  been  made  between 
a  total  loss  of  part  of  the  freight,  and  a  partial  loss  of  freight.  The 
jury  also,  as  I  understand  the  verdict,  negatived  a  total  loss  of  part  of 
the  freight,  other  than  a  loss  in  respect  of  the  charges  incurred  with 
reference  to  the  freight ;  as  to  which  there  was  a  payment  into  court, 
the  sufficiency  of  which  was  agreed  to  be  referred  to  an  arbitrator.  The 
questions  which  were  put  to  the  jury,  were,  whether  there  was  a  total 
loss  of  the  ship,  and  whether  there  was  a  total  or  a  partial  loss  of  the 
freight.  The  direction  given  by  the  lord  chief  justice  to  the  jury,  to 
enable  them  to  arrive  at  a  satisfactory  conclusion,  was  given  with  refer- 
ence to  the  evidence  in  the  cause.  The  evidence  was,  that,  in  the 
course  of  the  voyage  the  ship  had  sustained  damage,  that  she  had  been 
compelled  to  put  back,  that  she  underwent  several  surveys,  and  was 
ultimately  sold,  and  repaired  by  the  purchasers,  and  afterwards  per- 
formed several  voyages.  The  evidence  does  not  seem  to  have  raised 
any  question  whether  the  ship  might  not  have  been  repaired,  at  an 
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expense  not  extravagant.  The  highest  estimate  of  the  probable  expense 
of  repairing  her  so  as  to  have  made  her  capable  of  bringing  home  the 
whole  cargo,  was  19,319  dollars :  and  she  was  in  fact  repaired  at  an 
expense  of  1248  dollars,  so  as  to  be  able  to  carry  six  hundred  tons  of 
cargo  to  Hamburgh,  within  three  months  of  the  time  of  sale.  It  seems 
difficult  to  understand  how  it  could,  under  these  circumstances,  have 
been  insisted  before  the  jury,  that  there  was  a  total  loss  of  the  ship : 
and  it  is  not  so  contended  now.  It  is  said,  however,  that  there  was  a 
misdirection  with  regard  to  the  freight,  inasmuch  as  the  lord  chief  jus- 
tice omitted  to  tell  the  jury,  that,  in  determining  whether  or  not  there 
*^0T[  ^^  ^  '^'total  loss  of  freight,  they  were  to  throw  out  of  considera* 

-^  tion  the  value  of  the  ship,  and  to  consider  only  whether  or  not 
a  prudent  owner,  CLctity  tpUh  a  view  to  the  earning  offreight^  would  have 
executed  the  necessary  repairs  either  wholly  or  in  part.  It  is  said,  that 
if,  in  a  case  like  the  present,  a  prudent  owner,  looking  at  the  amount 
of  freight,  would  not  have  executed  the  repairs  so  as  to  enable  the  ship 
to  bring  home  the  whole  cargo,  there  would,  at  any  rate,  be  a  partiaj 
loss  of  freight,  or  a  total  loss  of  part,  which  would  be  the  same  thing ; 
and  that,  if  a  prudent  owner  would  not  have  executed  any  repairs,  so 
as  to  enable  the  ship  to  bring  home  any  part  of  the  cargo,  still,  with 
reference  only  to '  the  amount  of  freight,  and  without  reference  to  the 
value  of  the  ship,  there  would  be  a  total  loss  of  freight.  The  lord  chief 
justice  certainly  did  not  put  that  proposition  to  the  jury :  and,  if  it 
was  one  which  he  ought  to  have  put  to  them,  the  omission  on  his  part 
so  to  do,  undoubtedly  amounts  to  a  misdirection.  But  I  do  not  agree 
that  that  is  a  correct  view  of  the  law  upon  the  subject.  The  course 
which  would  be  adopted  by  a  prudent  owner,  with  reference  to  the 
value  of  the  ship,  or  the  value  of  the  freight,  or  with  reference  to 
many  other  considerations,  is  only  introduced  in  this  way : — Under- 
writers are  responsible  for  losses  arising  from  perils  of  the  sea, — ^for 
such  perils  as  are  mentioned  in  the  policy.  If  the  ship  is  actually  lost 
by  a  peril  of  the  sea,  or  any  other  peril  covered  by  the  policy,  the 
assured  may  call  it  a  total  loss.  If  she  sustains  damage  to  such  an 
extent  that  she  cannot  be  repaired  at  all,  that  also  is  a  total  loss.  It 
may  be  that  the  injury  sustained  by  the  ship  is  irreparable  with  refer- 
ence to  the  place  where  she  is ;  for  instance,  the  ship  may  have  met 
with  the  disaster  at  a  place  where  no  workmen  of  requisite  powers  are 
to  be  met  with,  or  where  the  necessary  materials  are  not  to  be  found, 
♦1031  *^  ^^^^  *^  *repair  her  there  is  altogether  impracticable :  and  in 

^  such  a  case  the  loss  would  also  be  a  total  loss.  But,  short  of 
that,  it  may  be  that  it  may  be  physically  possible  to  repair  the  ship,  but 
at  an  enormous  cost :  and  there  also  the  loss  would  be  total ;  for,  in 
matters  of  business,  a  thing  is  said  to  be  impossible  when  it  is  not  prac- 
ticable ;  and  a  thing  is  impracticable  when  it  can  only  be  done  at  an 
excessive  or  unreasonable  cost.    A  man  may  be  said  to  have  lost  a  shil- 
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ling,  when  he  has  dropped  it  into  deep  water ;  though  it  might  he  pos- 
sible, by  some  very  expensive  contrivance,  to  recover  it.  So,  if  a  ship 
sttBtains  such  extensive  damage  that  it  would  not  be  reasonably  practi- 
cable to  repair  her, — seeing  that  the  expense  of  repairs  would  be  such 
that  no  man  of  common  sense  would  incur  the  outlay, — the  ship  is  said 
to  be  totally  lost.  It  is  in  that  way  alone  that  the  question  as  to  what 
a  prudent  owner  would  do,  arises.  However  damaged  the  ship  may  be, 
if  it  be  practicable  to  repair  her,  so  as  to  enable  her  to  complete  the 
adventure,  she  is  not  totally  lost.  The  ordinary  measure  of  prudence 
which  the  courts  have  adopted  is  this, — ^if  the  ship,  when  repaired,  will 
not  be  worth  the  sum  which  it  would  be  necessary  to  expend  upon  her, 
the  repairs  are,  practically  speaking,  impossible,  and  it  is  a  case  of  total 
loss.  Now,  in  order  to  constitute  a  total  loss  of  freight, — or,  as  far  as 
that  is  in  dispute  in  this  case,  a  partial  loss  of  freight, — the  loss  of 
freight  must  have  arisen  by  reason  of  the  total  or  partial  incapacity  of 
the  ship  to  earn  freight.  I  do  not  mean  to  say  that  there  may  not  be 
»  loss  of  ship  or  of  freight,  in  the  way  which  has  been  put  in  argument, 
but  they  do  not  arise  here ;  nor  is  this  a  loss  by  charges, — ^which  is  a 
common  partial  loss  on  freight, — ^the  underwriters  having  actually  paid 
that.  But  the  only  loss  in  question  here  is  a  loss  of  freight,  as  inci- 
dent to  the  loss  of  the  ship.  If  the  ship  was  irreparably  damaged, — 
considering  the  ^damage  to  be  irreparable  in  the  view  I  have  ^^^  ^ . 
mentioned,  and  which  I  take  to  be  well  established, — ^to  the  ^ 
extent  that  she  could  not  bring  home  any  part  of  the  cargo,  then  that 
would  be  a  total  loss  of  freight.  If  the  ship  was  damaged  to  such  an 
extent  only  as  that  she  might  have  been  repaired  so  as  to  have  been 
able  to  bring  home  part  of  the  cargo,  but  not  the  whole,  then  there 
would  be  a  total  loss  of  that  part  of  the  freight  which  the  ship  was 
thus  incapacitated  from  earning.  Both  these  views  were  submitted  by 
the  lord  chief  justice  to  the  jury :  he,  in  substance,  told  them  that,  if 
they  thought  the  ship  could  have  been  prudently  and  properly  repaired, 
within  a  reasonable  time,  and  at  a  reasonable  cost,  so  as  to  be  able  to 
bring  home  the  whole  cargo,  there  had  been  no  loss  of  any  part  of  the 
freight ;  but  that,  if  the  ship  could  have  been  prudently  repaired,  so  as 
to  bring  home  a  part  of  the  cargo  only,  but  not  the  whole,  then  the 
plaintifis  were  entitled  to  recover  as  for  a  partial  loss  of  freight.  That 
seems  to  me  to  be  perfectly  correct.  And  I  can  find  no  authority,  nor 
am  I  aware  of  any  principle,  to  support  the  proposition  which  it  has 
been  insisted  by  the  counsel  for  the  plaintiffs  the  lord  chief  justice  should 
have  submitted  to  the  jury.  The  shape  which  that  proposition,  as  I 
understood  it,  ultimately  took,  was  this, — ^that  a  ship,  sea-damaged, 
might  be  in  such  a  condition  that  a  prudent  owner,  uninsured,  would 
repair  her,  and  yet  there  might  be  a  total  loss  of  freight.  Thus,  sup- 
posing a  ship,  considered  with  reference  to  her  own  value  only,  to  'be 
worth  10,0002.,  and  to  be  capable  of  being  repaired,  so  as  to  be  enabled 
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to  bring  home  the  whole  cargo,  at  a  eost  of  10002.,  that  is  still  to  be 
regarded  as  a  total  loss  with  reference  to  a  policy  on  freight.  That 
appears  to  me  to  involve  a  pure  contradiction.  The  question  is,  whe- 
ther the  damage  to  the  ship  was  reparable  or  irreparable ;  if  the  former, 

*10^1  ^^  ^^  °^*  *  *^**^  ^^^* '  ^^  latter,  it  was.  ♦The  total  or  par- 
^  tial  loss  of  freight  must  be  incident  to  the  loss  of  the  ship.  The 
difficulties  which  have  been  suggested  in  the  course  of  the  argument, 
seem  to  me  to  show  that  the  proposition  thus  contended  for  cannot  be 
sustained.  No  authority  has  been  cited  which  bears  upon  the  question : 
and  nothing  has  been  urged  to  induce  me  to  conclude  that  the  direction 
given  to  the  jury  was  other  than  correct. 

With  respect  to  the  verdict  being  against  evidence, — the  lord  chief 
justice  does  not  report  that  he  is  dissatisfied  with  the  conclusion  to 
which  the  jury  came ;  and  I  am  unable  to  say  that  it  was  wrong.  It 
seems  that  the  ship  might  have  been  repaired  for  a  sum  not  exceeding 
10  per  cent,  on  her  value.  If  so,  unless  some  special  reason  be  shown 
to  the  contrary,  the  proper  conclusion  is  obviously  that  at  which  the 
jury  have  arrived. 

Ckbsswbll,  J. — I  am  entirely  of  the  same  opinion.  The  motion  is 
founded  on  the  count  upon  the  policy  on  freight ;  and  I  shall  deal  only 
with  that :  the  other  count  is  disposed  of  by  the  findmg  of  the  jury, 
which  is  not  sought  to  be  disturbed.  The  argument  which  has  been 
addressed  to  us  upon  the  subject  of  the  loss  of  freight,  has,  as  far  as  I 
am  aware,  the  merit  of  being  perfectly  novel.  I  never  heard  of  such  a 
thing  as  a  total  loss  of  freight  by  perils  of  the  sea,  because  the  ship 
has  sustained  sea-damage  to  an  amount  exceeding  the  value  of  the 
freight.  What  is  the  nature  of  the  contract  between  the  shipowner 
and  the  merchant  whose  goods  he  contracts  to  carry  on  freight  ?  The 
shipowner  engages  to  carry  the  goods  from  the  port  of  loading  to  the 
port  of  discharge ;  his  contract  would  be  absolute,  but  for  the  exception 
introduced  into  the  bill  of  lading, — unless  prevented  by  perils  of  the 
*1  Of51  ^®*'  ^^^'  when  is  the  shipowner  said  to  be  prevented  by  *peril8 
^  of  the  sea  from  fulfilling  the  contract  he  has  entered  into? 
When  the  ship  is,  by  a  peril  of  the  sea,  rendered  incapable  of  perform- 
ing the  voyage.  A  ship  is  not  rendered  incapable  of  performing  the 
voyage  when  she  is  merely  damaged  to  an  extent  which  renders  some 
repairs  necessary :  if  that  were  so,  any  the  most  inconsiderable  damage, 
such  as  the  loss  of  her  rudder,  without  which  she  could  not  proceed, 
would  render  her  incapable  of  fulfilling  the  contract  contained  in  the 
bill  of  lading.  But,  if  a  ship  sustains  so  much  sea-damage  that  she 
cannot  be  repaired,  so  as  to  be  rendered  competent  to  continue  the 
adventure,  then  the  owner  is  prevented  by  a  peril  of  the  sea  from  ful- 
filling his  contract.  If  the  ship  is  totally  destroyed  or  sunk,  the  per- 
formance of  the  contract  is  obviously  prevented  by  a  peril  of  the  sea. 
The  courts  of  law  have  also  engrafted  this  qualification  upon  the  con- 
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tnet, — that,  if  the  damage  which  reeults  from  a  peril  of  the  sea,  \b  bo 
great  that  it  cannot  be  repaired  at  all,  or  only  at  a  cost  so  roinonsljr 
large  that  no  prudent  owner  would  undertake  the  repairs,  the  owner 
may  treat  the  loss  as  total,  and  say  that  he  is  prerented  by  a  peril  of 
the  sea  from  performing  his  contract*  Now,  what  is  the  contract  of  the 
underwriter  ?  That  the  owner  shall  not  be  deprived  of  his  freight  by 
perils  of  the  sea.  The  jury  have  in  this  case  found  that  the  ship  might 
have  been  repaired  at  an  expense  such  as  a  prudent  owner,  uninsured, 
would  have  incurred,  regard  being  had  to  the  yalue  of  the  ship,  and 
that  the  ship  would  haye  been  enabled  by  that  expenditure  to  earn  the 
freight.  The  owner,  then,  has  not  been  prevented  from  earning  the 
freight  by  a  peril  of  the  sea,  when,  at  an  expense  which  it  was  reason- 
able for  him  to  incur,  he  might  have  earned  the  freight.  I  therefore 
see  no  reason  for  disturbing  the  verdict,  on  the  ground  of  any  supposed 
misdirection ;  nor  am  I  able  to  discover  that  the  jury  have  come  to  an 
erroneous  conclusion  on  the  facts. 

♦Williams,  J. — I  entirely  concur  in  the  observations  that  r*|A»T 
have  fallen  from  my  brothers  Maule  and  Ckbsswbll,  though,  '- 
as  I  was  necessarily  absent  during  a  portion  of  the  argument,  I  abstain 
from  expressing  at  any  length  the  very  strong  opinion  I  entertain  upon 
the  main  point  which  has  been  urged  on  the  part  of  the  plaintiffs.  I 
have  heard  enough  of  the  case,  however,  to  make  me  feel  satisfied  that 
ample  justice  will  be  done  between  these  parties,  by  discharging  this 
rule,  and  that  a  contrary  course  would  be  fraught  with  injustice,  and 
would  be  alike  inconsistent  with  principle  and  authority. 

WiLDB,  C.  J. — I  agree  with  the  rest  of  the  court,  in  thinking  that 
there  is  no  ground  for  disturbing  this  verdict.  The  points  argued  at 
nisi  prius  were,  whether  the  vessel  in  question  had  sustained  damage  by 
perils  of  the  sea,  and  whether  the  damage  so  sustained,  was  so  exten- 
sive that  she  could  only  have  been  repaired  at  a  cost  exceeding  her 
value  when  repaired.  This  latter  was,  as  I  conceive,  very  properly 
negatived  by  the  jury.  The  question  we  are  now  considering,  arises 
upon  the  count  on  the  policy  on  freight :  and,  in  discussing  this,  I 
apprehend,  it  is  perfectly  immaterial  whether  the  ship  was  insured  or 
not.  I  only  advert  to  the  first  count,  because  the  summing  up  was  neces- 
sarily applicable  to  both.  The  jury  found  that  the  ship  was  not  damaged 
to  such  an  extent  as  to  prevent  her  from  earning  the  freight.  The 
question  is,  did  the  jury  properly  so  find,  as  regards  the  count  on 
freight  ?  The  interest  in  the  freight  is  by  law  considered  incident  to 
the  ownership  of  the  vessel.  The  cases  of  Camden  v.  Anderson,  5  T. 
R.  709,  6  T.  R.  723, 1  B.  &  P.  272,  and  Morrison  v.  Parsons,  2  Taunt. 
407,  are  distinct  authorities  for  that :  and,  in  this  case,  the  only  evidence 
of  interest  to  maintain  the  action,  was,  the  evidence  of  ownership. 
♦The  question  left  to  the  jury  being,  whether  the  ship  was  r^^Ao 
damaged  to  such  an  extent  as  to  prevent  her  from  earning  ^ 
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freight — the  jury  were  told,  that,  if  the  cost  of  repairing  the  vessel,  so 
as  to  enable  her  to  earn  the  freight,  would  exceed  her  value  when 
repaired,  in  that  case  she  must  be  considered  to  be  damaged  to  an 
extent  to  prevent  her  from  earning  freight.     The  jury  found  that  she 
was  not.     The  plaintiffs  now  complain  that  this  is  a  misdirection; 
insisting,  that  the  proper  question  to  be  left  to  the  jury  was,  not  the 
extent  of  the  damage,  as  compared  with  the  value  of  the  ship ;  but  the 
cost  of  the  repairs,  as  compared  with  the  value  of  the  freight.     Did 
anybody  ever  before  hear  a  suggestion  that  the  question  of  loss  or  no 
loss  was  to  be  determined  with  reference,  not  to  the  extent  of  the 
damage  sustained  by  the  ship  in  relation  to  her  value  when  repaired, 
but  in  relation  to  the  amount  of  the  freight  7     Can  it  be  said,  that,  if 
a  valuable  ship  has  a  small  freight  on  board,  and  sustains  sea-damage 
which  is  capable  of  being  repaired  at  an  expense  not  exceeding  10  per 
cent,  on  her  value,  the  freight  is  to  be  said  to  be  totally  lost,  because 
the  cost  of  repairing  the  ship  exceeds  the  value  of  the  freight  ?    We 
are  asked, — Would  any  man  in  his  senses  spend  1000^  upon  the  repairs 
of  a  ship  for  the  mere  purpose  of  earning  500Z.  freight  ?    To  this,  I 
answer,  certainly  not.     But  this  is  not  the  true  question.     If,  by 
expending  10002.  upon  the  repairs,  he  gets,  not  only  5002.  freight,  but 
also  a  ship  worth  30002.,  who  will  for  a  moment  question  the  prudence 
of  the  outlay  ?    Besides,  the  underwriter  has  nothing  whatever  to  do 
with  the  amount  of  freight,  when  considering  whether  or  not  there  has 
been  a  total  loss  by  perils  of  the  sea.     The  two  questions  are  wholly 
distinct.     The  underwriter  undertakes  to  indemnify  the  owner  against 
a  loss  of  freight  by  perils  of  the  sea.     The  law  has  fixed  the  meaning 
*10Q1  ^^  ^^^  warranty  against  sea-damage  in  such  ^distinct  terms, 
-'  that,  for  many  years,  every  contract  of  insurance  has  been 
made  with  reference  to  the  known  and  recognised  principle,  that  a  ship 
is  prevented  from  performing  her  voyage,  and  consequently  from  earn- 
ing freight,  when  she  has  sustained  damage  which  can  only  be  repaired 
at  an  expense  which  no  prudent  owner  uninsured  would  incur ;  and  that 
is  when  the  outlay  will  exceed  that  which  he  will  get  by  it,  viz.,  when 
the  ship,  after  the  repairs  are  executed,  will  not  be  worth  the  sum 
which  has  been  expended  upon  her.     The  ship  is  prevented  from  earn- 
ing freight,  when  she  is  by  a  peril  of  the  sea  damaged  to  that  extent. 
The  amount  of  freight,  therefore,  forms  no  fair  ingredient  in  the  inquiry. 
The  question  was  left  to  the  jury  in  terms  sufficiently  explicit  to  avoid 
the  possibility  of  doubt  or  mistake.     They  were  told — ^You  have  before 
you  the  evidence  on  the  part  of  the  plaintiffs,  of  what  would  have  been 
the  cost  of  the  repairs  which  would  have  been  necessary  to  enable  the 
ship  to  pursue  the  voyage ;  and  you  have  the  evidence,  unopposed,  of 
the  defendants,  as  to  what  was  the  value  of  the  ship ;  and,  looking  at 
the  ship  in  the  condition  shown  by  the  plaintiffs'  evidence,  do  you 
believe  that  she  could  have  been  repaired  so  as  to  earn  this  freight,  at 
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an  expenditure  less  than  her  value, — in  other  words,  at  an  expense 
whieh  a  prudent  owner  uninsured  would  incur  ?  The  jury  say  that  she 
might.  What  possible  ground  is  there  to  object  to  the  way  in  which 
the  case  was  put  to  the  jury,  unless  it  is  to  be  said  hereafter,  that  the 
underwriter's  liability  is  to  be  subjected  to  a  new  test,  viz.,  whether  the 
ship  has  sustained  damage,  by  a  peril  of  the  sea,  to  an  extent  equal  to 
or  exceeding  the  value,  not  of  the  ship,  but  of  the  freight  ?  That  is 
a  test  which  has  never  yet  been  applied :  it  is  one  which  is  entirely 
unknown  to  the  law,  and  is  equally  devoid  of  principle  as  it  is  of 
authority.  The  underwriter  engages  that  *the  ship  shall  not,  by  r^ici -t  q 
perils  of  the  sea,  be  disabled  from  performing  the  voyage :  he  ^ 
does  not  consider  whether  she  may  meet  with  some  accident  which  may 
entail  upon  her  owner  an  expenditure  exceeding  the  amount  of  freight, 
— ^which  may  be  great  or  small,  but  of  which  he  knows  nothing.  It 
seems  to  me  that  the  conclusion  the  jury  came  to  was  correct.  It  is 
clear  there  was  no  total  loss  of  the  ship.  The  rule  must,  therefore,  be 
discharged.  Rule  discharged. 


In  an  aetion  on  a  policy  on  freight,  it  ap-  liable  for  freight  insnred,  if  the  master  has  lost 

peared  thai  the  Teasel  was  obliged  to  put  into  the  freight  by  his  own  aet  in  nnwarraatably 

a  port  from  necessity,  and  to  take  ont  the  cargo  giving  np  the  voyage :  Clark  v.  Massachusetts 

for  the  purpose  of  repairing  the  ship;  the  cargo  Ins.  Co.,  2  Pickering,  101.    Part  of  a  ship's 

was  found  greatly  deteriorated,  and  in  a  state  cargo  was  destroyed,  and  the  ship  was  injured ; 

not  fit  to  be  re-shipped,  and  was  accordingly  the  master  returned  to  the  port  of  departure, 

sold.    The  vessel  was,  however,  repaired  so  as  and  restored  the  sound  part  of  the  cargo  to  the 

to  be  able  to  prosecute  her  voyage.    Held  that  shipper,  as  it  could  not  be  forwarded  at  a  lower 

the  insured  could  not  recover  for  a  loss  of  the  rate  of  freight ;  and  it  was  held  that  the  insurer 

freight,  as  the  subject  still  remained  in  specie,  of  the  freight  was  liable  for  the  loss  of  freight 

though  damaged :  Salters  v.  Ocean  Ins.  Co.,  14  on  the  part  of  the  cargo  destroyed  alone :  M'Qaw 

Johns.  138;  12  Johns.  107.    The  insurer  is  not  v.  The  Oeean  Ins.  Co.,  23  Pickering,  406. 


FRANCES  STERRT,  Executrix  of  WASEY  STERRY,  deceased, 
V.  CLIFTON.    Jan.  16. 

A.,  an  attorney,  holding  the  offices  of  clerk  of  the  peace,  clerk  to  the  magistrates,  clerk  to  the 
commissioners  of  land  and  assessed  taxes,  clerk  to  the  commissioners  of  sewers,  clerk  to  the 
depuiy-lientenants,  stewaid  of  certain  manors,  coroner  for  a  liberty,  secretary  to  a  conserva- 
tive association,  and  secretary  to  a  polling  district  association,— entered  into  articles  of  part- 
nership with  B.,  by  which, — after  reciting  that  A.  carried  on  the  business  of  an  attorney  at, 
te.,  and  held  many  offices,  clerkships,  and  stewardships  of  ftianors,  and  that  it  had  been  agreed 
that  B.  should  enter  into  partnership  with  A.  '*  in  the  sud  business,  and  in  the  emoluments  of 
the  said  offices,  clerkships,  and  stewardships,"  upon  the  terms  thereinafter  expressed,— it  was 
agreed  that  they  should  enter  into  partnership  for  twenty  years,  and  that  "  all  the  profits  and 
emohiments  arising  from  the  said  offices,  clerkships,  and  stewardships,  held  by  A.,  as  also  all 
■neh  offices,  derkshipi,  and  stewardships  as  should  be  held  by  either  of  them  the  said  A.  and 
B.  during  the  partnership,  should  be  considered  as  partnership  property,  and  be  distributable 
aeeordingly  ^  and  the  articles  contained  this  further  provision — **  that,  if  A.  should  die  during 
the  term,  then,  if,  and  during  such  period  or  periods  as,  it  should  happen  that  no  son  of  A. 
should  be  a  partner  in  the  said  business,  B.  should  be  interested  in  one  moiety  of  the  miW 
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partnenkip  brntineat,  and  the  executors  or  administratora  of  A.  should  be  entitled  to  the  profits 
of  the  remaining  moiety  thereof,  to  be  applied  by  them  as  part  of  his  personal  estate  : — 

Held,  that  the  contract  was  not  Toid,  as  being  a  contract  for  the  sale  of  an  of&eef  either  within 
the  6  A  6  Bd.  «,  e.  16,  or  within  the  49  Q.  S,  o.  136. 

And  that  the  latter  clause  was  no  violation  of  the  22  G.  2,  c  46,  s.  11. 

Thb  following  case  was,  by  order  of  Yioe-Chancellor  Kniqht  Bruce, 
sent  for  the  opinion  of  this  court : — The  plaintiff,  Frances  Sterry,  is 
the  widow  and  sole  ^executrix  of  Wasey  Sterry,  g^itleman, 
deceased,  who  had,  for  many  years  previous  to  and  at  the  time 
of  the  making  and  entering  into  the  articles  of  partnership  hereinafter 
set  out,  carried  on  the  business  of  an  attorney  and  solicitor,  at  Bom- 
ford,  in  the  county  of  Essex,  and  who,  during  that  time,  held  many 
lucrative  offices  and  appointments,  that  is  to  say, — clerk  of  the  peace 
for  the  liberty  of  Havering-atte*Bower,  in  the  county  of  Essex,— Mslerk 
to  the  commissioners  of  land  and  assessed-taxes  for  the  same  liberty, — 
clerk  to  the  commissioners  of  sewers  for  the  levels  of  Havering, — clerk 
to  the  magistrates  for  the  half-hundred  of  Beacontree  (Ilford  division), 
in  the  same  county,— -clerk  to  the  commissioners  of  land  and  assessed* 
taxes  for  the  same  half-hundred, — clerk  to  the  deputy-lieutenants  of 
the  subdivision  of  Ilford,  in  the  same  county, — steward  of  the  manors 
of  Barking,  Cockermouth,  &c.,  in  the  same  county, — coroner  for  the 
said  liberty  of  Havering-atte-Bower, — secretary  to  the  Essex  con- 
servative association, — and  secretary  to  the  Romford  polling-district 
association. 

In  1841,  the  said  Wasey  Sterry  being  willing  to  admit  the  defend- 
ant into  partnership  with  him  in  his  said  business,  a  partnership  was 
formed  between  them,  upon  the  terms  contained  in  the  following  articles 
of  partnership,  under  seal,  duly  executed  by  both  parties : — 

<<  Articles  of  agreement,  made,  on,  &c.,  between  Wasey  Sterry,  of, 
dec,  and  William  Henry  Clifton,  of,  &c. :  Whereas  the  said  Wasey 
Sterry  hath  for  many  years  carried  on  the  business  of  an  attorney  and 
solicitor,  and  still  carries  on  the  same,  at  his  offices  at  Romford,  in  the 
said  county,  &c. ;  and  he  holds  many  offices,  clerkships,  and  steward- 
ships of  manors :  And  whereas  it  has  been  agreed  between  the  said 
"^1121  ^^^^7  Sterry  and  the  said  William  Henry  Clifton,  that  he  the 
-'  '''said  William  Henry  Clifton  shall  enter  into  partnership  with 
the  said  Wasey  Sterry,  in  the  said  business,  and  in  the  emoluments  of 
the  said  offices,  clerkships,  and  stewardships,  upon  the  terms  herein- 
after expressed :  Now,  these  presents  witness,  and  it  is  hereby  agreed 
and  declared  by  and  between  the  said  Wasey  Sterry  and  the  said  Wil- 
liam Henry  Clifton,  that  they  shall  enter  into  such  partnership  on  the 
day  of  the  date  of  these  presents,  under  the  firm  or  style  of  Sterry  & 
Clifton,  and  that  such  partnership  shall  continue  for  twenty  years  from 
that  time,  subject  to  the  provisions  hereinafter  contained ;  and,  further, 
that  all  the  profits  and  emoluments  arising  from  the  said  offices,  clerk- 
ships, and  stewardships,  held  by  the  said  Wasey  Sterry  as  aforesaid, 
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and  also  all  sach  offices,  clerkships,  and  stewardships  as  shall  be  held 
by  either  of  th^m,  the  said  Wasey  Sterry  and  William  Henry  Clifton, 
daring  the  said  partnership,  shall  be  considered  as  partnership  property, 
and  be  distributed  accordingly ;  and,  farther,  that  the  said  partnership 
shall  be  carried  on  at  the  present  offices  at  Romford ;  and  that,  daring 
the  said  partnership,  the  said  William  Henry  Clifton  shall  reside  at 
Romford,  or  within  foor  miles  thereof,  and  the  said  Wasey  Sterry  shall 
reside  at  Upminster,  or  within  foor  miles  of  Romford ;  with  liberty, 
nevertheless,  for  the  said  Wasey  Sterry  to  be  absent  altogether  from 
the  said  business  and  such  residence,  for  any  period  or  periods  he  may 
think  necessary,  in  each  year,  but,  in  addition  thereto,  to  take  occa- 
sional holidays.  [It  was  then  provided  that  Sterry  should  have  three- 
fifths,  and  Clifton  two-fifths,  of  the  partnership  and  profits ;  and  that 
Sterry's  sons  should  be  introduced  as  partners,  upon  certain  terms. 
The  articles  then  proceeded  as  foUows :] — That,  in  the  event  of  the 
retirement  of  Wasey  Sterry  from  the  partnership,  and  also  in  the 
event  of  the  said  Wasey  Sterry 's  death,  and  of  all  or  ♦any  of  r^^^q 
his  sons  being  taken  into  partnership  by  the  said  William  Henry  ^ 
Clifton,  without  having  been  appointed  a  partner  or  partners  by  the 
said  Wasey  Sterry,  then,  and  in  either  of  such  cases,  if  and  whilst  two 
or  more  of  the  sud  sons  shall  be  partners  in  the  said  business,  the  said 
William  Henry  Clifton  shall  continue  to  be  interested  in  two-fifth  parts 
thereof;  but,  if  and  whilst  one  of  the  said  sons  only  shall  be  a  partner, 
the  said  William  Henry  Clifton  and  such  one  shall  be  interested  in 
the  said  partnership  biisiness,  in  equal  shares :  and  that,  <<  tf  the  said 
Wa$etf  Sterry  shall  die  during  the  said  partnership  term  of  twenty 
yearsj  then^  if^  and  during  sueh  period  or  periods  a«,  it  shall  happen 
that  no  son  of  the  said  Wasey  Sterry  shall  be  a  partner  in  the  said 
businesSy  the  said  William  Henry  Clifton  shall  be  interested  in  one 
moiety  of  the  said  partnership  business^  and  the  executors  or  adminis- 
trators of  the  said  Wasey  Sterry  shall  be  entitled  to  the  profits  of  the 
remaining  moiety  thereof  to  be  applied  by  them  as  part  of  his  personal 
estate.     In  witness,"  &c. 

From  the  day  of  the  date  of  the  above  articles  of  partnership,  up  to 
and  at  the  time  of  the  death  of  the  said  Wasey  Sterry,  the  said  Wasey 
Sterry  and  the  defendant  continued  in  partnership  together,  on  the 
above  terms. 

The  said  Wasey  Sterry  died  on  the  15th  of  July,  1842,  having  pre- 
nously  duly  made  and  published  his  last  will  and  testament  in  writing, 
and  thereby  appointed  the  plaintiff*,  Frances  Sterry,  sole  executrix 
thereof,  who  afterwards  duly  proved  the  same.  ^ 

The  questions  for  the  opinion  of  the  court  are, — first,  whether  the 
said  articles  of  partnership  are  or  are  not  void  in  law, — secondly,  if  not, 
whether  the  particular  clause  or  provision  in  such  articles,  beginning 
with  the  words  « If  the  said  Wasey  Sterry  shall  die,  during  the  part- 
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^-- .^  nership  term  of  twenty  years,"  and  *ending  with  the  words  "as 
^  part  of  his  personal  estate,*'  is  or  is  not  void  in  law. 
Peacock  (with  whom  was  Connelly  Serjt.),  for  the  plaintiff. — There  is 
no  pretence  for  saying  that  the  deed,  or  any  portion  of  it,  is  void.  When 
the  parties  were  before  Yice-Chancellor  Knight  Bruce,  it  was  insisted, 
on  the  part  of  the  defendant,  that  the  clause  referred  to  in  the  second 
question  was  rendered  illegal  by  the  11th  section  of  the  22  G.  2,  c. 
46,(a)  its  effect  being  that  Clifton  should  allow  his  name  to  be  used  for 
the  benefit  of  unqualified  persons,  viz.,  the  executors  or  administrators 
of  Wasey  Sterry.  The  Vice-Chancellor  intimated  an  opinion  that  the 
^_.^  deed  did  not  fall  within  *the  act  of  parliament,  but  gave  the 
^  parties  an  opportunity  to  raise  the  question  before  a  court  of  law. 
Two  cases  have  been  decided  upon  this  statute. — Tench  v.  Robarts,  6 
Madd.  145  (a),  and  Candler  v.  Candler,  6  Madd.  141.(&)  In  the  for- 
mer, the  agreement  was,  to  allow  an  unqualified  person,  viz.,  the  defend- 
ant's clerk,  a  share  of  the  profits  of  the  business,  in  lieu  of  a  salary ; 
and  this  was  held  to  constitute  a  partnership,  and  therefore  to  be  within 
the  statute.  But,  in  Candler  v.  Candler,  where  an  attorney  had  died, 
and  bequeathed  all  his  property  to  his  widow  and  his  eldest  son,  for  the 
mixed  consideration  of  the  goodwill  of  the  business,  the  advancement 
of  money  for  carrying  it  on,  and  family  affection,  entered  into  an 
agreement  with  his  mother  to  continue  the  business,  and  to  account  to 
her  for  a  moiety  of  the  profits  during  the  minority  of  his  younger 
brothers  and  sisters, — this  arrangement  was  held  to  be  not  contrary  to 
the  policy  of  the  statute.  The  Vice-Chancelloi*  (Sir  John  Leach)  there 
says :  <<  It  appears  by  the  preamble  to  this  clanse,(e?)  that  the  mischief 
which  the  legislature  had  in  view,  was,  that  unqualified  persons,  by  the 
assistance  or  connivance  of  regular  attorneys,  were  enabled  to  act  and 
practise  as  attorneys,  to  the  prejudice  of  His  Majesty's  subjects,  and 
the  scandal  of  the  profession.     When,  therefore,  it  is  provided  that  an 

(a)  That  section  recited  that  "whereu  diyen  penons  who  are  not  examined,  sworn,  or 
admitted  to  act  as  attorneys  or  solicitors  in  any  conrt  of  law  or  eqnity,  do,  in  oo^janction  with, 
or  by  the  assistance  or  connivance  of  certain  sworn  attorneys  and  solicitors,  and  by  Tarions 
subtle  contriTsnces,  intrude  themselTes  into,  and  act  and  practise  in,  the  oflBce  and  business  of 
attorneys  and  solicitors,  to  the  great  prejudice  and  loss  of  many  of  His  Majesty's  subjects,  and 
the  scandal  of  the  profession  of  the  law,"  and  enacted,  **  that,  if  any  sworn  attorney  or  solicitor 
shall  act  as  agent  for  any  person  or  persons  not  duly  qualified  to  act  as  an  attorney  or  solicitor 
as  aforesaid,  or  permit  or  suffer  his  name  to  i>e  any  ways  made  use  of  upon  the  account,  or /or  the 
pro/itf  of  any  unqalified  person  or  persons',  or  send  any  process  to  such  unqualified  person  or 
persons,  thereby  to  enable  him  or  them  to  appear,  act,  or  practise  in  any  respect  as  an  attorney 
or  solicitor,  knowing  him  not  to  be  duly  qualified  as  aforesaid,  and  complidnt  shall  be  made 
thereof  in  a  summary  way  to  the  court  from  whence  any  such  process  did  issue,  and  proof  made 
thereof,  upon  oath,  to  the  satisfaction  of  the  court,  that  such  sworn  attorney  or  solicitor  hath 
offended  therein  as  aforesaid ;  then  and  in  such  case  every  such  attorney  or  solicitor  so  offending 
shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from  practising  as  an  attorney  or  solicitor: 
and,  in  that  case,  and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  the  said  court  to  commit  such  unqualified  person  so  acting  or  practising  as 
aforesaid,  to  thd  prison  of  the  said  court,  for  any  time  not  exceeding  one  year." 

(6)  S.  C.  upon  motion  to  dissolve  the  injunction,  Jacob,  225. 

(c)  22  Q.  2,  c.  46,  s.  11. 
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attorney  shall  not  permit  or  suffer  his  name  to  be  in  any  way  made  use 
of  upon  the  account  or  for  the  profit  of  any  unqualified  person,  the 
plain  purpose  is,  that  he  shall  not  by  any  shift  or  contrivance  enable 
aa  unqualified  person  to  act  or  practise  in  his  name.  The  deed  in  ques- 
tion does  not  enable  any  unqualified  person  in  any  manner  to  act  or 
practise  as  an  attorney.  It  is  simply  a  grant  of  a  moiety  of  the  profits 
made  by  the  sole  acting  of  the  ^attorney  himself  during  a  certain  ^^^  ^  ^ 
period,  for  the  mixed  consideration  of  the  goodwill  of  the  busi-  ^ 
ness,  the  advance  of  money,  and  family  affection,  and  is  neither  within 
the  mischief  nor  the  words  of  the  statute.  In  the  case  of  Tench  v. 
Roberts,  which  was  before  me,  on  demurrer,  on  the  18th  of  May,  1819, 
the  plaintiff,  who  was  not  an  attorney,  but  described  himself  as  a  writer, 
entered  into  an  agreement  with  the  defendant,  who  was  an  attorney,  to 
become  an  assistant  to  him  in  his  business,  on  condition  that  he  received 
one-third  of  the  profits,  in  lieu  of  salary,  but  not  to  be  considered  as  a 
partner :  I  held,  that,  in  point  of  law,  this  was  a  partnership,  and  that, 
by  the  necessary  effect  of  this  agreement,  Tench,  an  unqualified  person, 
was  enabled  to  act  or  practise  as  an  attorney,  and  to  use  the  name  of 
Roberts  upon  his  account,  and  for  his  profit."  In  Bunn  v.  Guy,  4  East, 
190,  a  contract  entered  into  by  a  practising  attorney,  to  relinquish  his 
business,  and  recommend  his  dients  to  two  other  attorneys,  for  a  valu- 
able consideration,  and  that  he  would  not  himself  practise  in  such  busi- 
ness within  certain  limits,  and  would  permit  them  to  make  use  of  his 
name  in  their  firm  for  a  certain  time,  but  without  his  interference,  &c., 
was  held  to  be  valid  in  law.  The  notaries'  act,  41  G.  3,  c.  79,  s.  10,(a) 
*makes  express  provision  for  allowances  to  widows  and  children  r,^-!-!^ 
of  deceased  partners  ;(i)  this  was  necessary,  the  language  of  *- 
the  two  acts  being  essentially  different.  Jackson  and  Wood  in  re,  1 
B.  k  C.  270  (E.  G.  L.  R.  vol.  8),(<?)  and  Williams  v.  Jones,  5  B. 
k  C.  108  (E.  C.  L.  R.  vol.  11),  7  D.  &  R.  648  (E.  C.  L.  R.  vol.  16), 
which  were  cited  in  equity,  are  distinguishable  upon  the  same  ground 
as  Tench  v.  Roberts,  viz.,  that,  in  both,  the  agreement  was,  that  the 
attorney's  name  should  be  used  for  the  profit  of  an  unqualified  person. 
Willes  (with  whom  were  Cowling  and  Joliffe\  for  the  defendant. — The 
articles  of  partnership  in  this  case  are  illegal  and  void,  upon  two  grounds, 
— ^first,  that  they  relate  to  an  illegal  sale  of  an  office  within  the  5  &  6 

(a)  Whieh  enaete  "that,  if  any  public  notary  shall  act  as  snoh,  or  permit  or  suffer  hU  name  to 
ht  to  any  manner  Med,  for  or  on  aoconnti  or  for  the  profit  and  benefit,  of  any  person  or  persons 
not  entitled  to  aet  as  a  public  notary,  and  complaint  shall  be  made  in  a  summary  way  to  the 
eoart  of  fisenlties  wherein  he  hath  been  admitted  and  enrolled,  upon  oath,  to  the  satisfaction  of 
tlM  eaid  court,  that  snch  notary  hath  offended  therein  as  aforesaid,  then,  and  in  such  case,  every 
•■eii  notary  so  offending  shaU  be  struck  off  the  roll  of  faculties,  and  be  for  ever  after  disabled 
from  practising  as  a  public  notary,  or  doing  any  notarial  act, — save  and  except  as  to  any  allow- 
anco  or  allowances,  sum  or  sums  of  money  that  are  or  shall  be  agreed  to  be  made  or  paid  to  the 
widows  or  ohUdr«n  of  any  deceased  public  notary  or  notaries,  by  any  surviving  partner  or  part- 
nen  of  such  deceased  notary  or  notaries." 

{b)  See  Lord  Eldom's  remarks  upon  this  provision,  Jacob,  232. 

(c)  And  see  2  Stark.  N.  P.  C.  443  (B.  0.  L.  R.  voL  8). 

VOL.  IX. — 7 
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Ed.  6,  c.  16,  88.  2,  8,  and  the  49  G.  8,  c.  126,  ss.  1,  3,— secondly,  that 
the  last  clause  is  in  express  contravention  of  the  statute  22  G.  2,  c. 
46,  s.  11. 

1.  By  the  first  of  these  statutes,  it  is, — « for  the  avoiding  of  cor- 
ruption which  may  hereafter  happen  to  be  in  the  officers  and  ministers 
in  those  courts,  places,  or  rooms,  wherein  there  is  requisite  to  be  had 
the  true  administration  of  justice  or  services  of  trust,  and  to  the  intent 
that  persons  worthy  and  meet  to  be  advanced  to  the  place  where  justice 
is  to  be  ministered,  or  any  service  of  trust  executed,  should  hereafter 
be  preferred  to  the  same,  and  no  other,"— enacted,  <<  that  if  any  person 
or  persons  at  any  time  hereafter  bargain  or  sell  any  office  or  offices,  or 
deputation  of  any  office  or  offices,  or  any  part  or  parcel  of  any  of  them, 
or  receive,  have,  or  take  any  money,  fee,  reward,  or  any  other  profit, 
directly  or  indirectly,  or  take  any  promise,  agreement,  covenant,  bond, 
or  any  assurance  to  receive  or  have  any  money,  fee,  reward,  or  other 
*11R1  P''^fi*>  directly  or  indirectly,  for  any  office  or  offices,  or  for  the 
^  ^deputation  of  any  office  or  offices,  or  any  part  of  them,  or  to  the 
intent  that  any  person  should  have,  exercise,  or  enjoy  any  office  or 
offices,  or  the  deputation  of  any  office  or  offices,  or  any  part  of  any 
of  them,  which  office  Ofr  offices,  or  any  part  or  parcel  of  them,  shall 
in  anywise  touch  or  concern  the  administration  or  exectition  of  jus* 
ticsj  or  the  receipt,  controlment,  or  payment  of  any  of  the  King's 
Highness's  treasure,  money,  rent,  revenue,  account,  aulnage,  auditor- 
ship,  or  surveying  of  any  of  the  King's  Majesty's  honours,  castles, 
manors,  lands,  tenements,  woods,  or  hereditaments,  or  any  of  the 
King's  Majesty's  customs,  or  any  other  administration  or  necessary 
attendance  to  be  had,  done,  or  executed,  in  any  of  the  King's  Majesty's 
<!ustom-house  or  houses,  or  the  keeping  of  any  of  the  King's  Majesty's 
towns,  castles,  or  fortresses,  being  used,  occupied,  or  appointed  for 
a  place  of  ^strength  and  defence,  or  which  shall  concern  or  touch  any 
clerkship  to  be  occupied  in  any  manner  of  court  of  record  wherein  Justice 
is  to  be  ministered, — that  then  all  and  every  such  person  and  persons 
that  shall  so  bargain  or  sell  any  of  the  said  office  or  offices,  deputation 
or  deputations,  or  that  shall  take  any  money,  fee,  reward,  or  profit  for 
any  of  the  said  office  or  offices,  deputation  or  deputations  of  any  of  the 
said  offices,  or  any  part  of  any  of  them,  or  that  shall  take  any  promise, 
covenant,  bond,  or  assurance  for  any  money,  reward,  or  profit,  €b  be 
given  for  any  of  the  said  office  or  offices,  deputation  or  deputations 
of  any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall 
not  only  lose  and  forfeit  all  his  and  their  right,  interest,  and  estate 
which  such  person  or  persons  shall  then  have,  of,  in,  or  to  any 
of  the  said  office  or  offices,  deputation  or  deputations,  or  any  part 
4)f  any  of  them,  or  of,  in,  or  to  the  gift  or  nomination  of  any  of  the 
said  office  or  offices,  deputation  or  deputations,  for  the  which  office 
or  offices,  or   for  the   deputation  or  deputations  of  which   office  or 
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^offices,  or  for  any  part  of  any  of  them,  any  such  persons  or  per-  ^-^--q 
sons  shall  so  make  any  bargain  or  sale,  or  take  or  receive  any  ^ 
sum  of  money,  fee,  reward,  or  profit,  or  any  promise,  covenant,  or  assur- 
ance to  have  or  receive  any  fee,  reward,  money,  or  profit ;  but  also  that 
all  and  every  such  person  or  persons  that  shall  give  or  pay  any  sum  of 
money,  reward,  or  fee,  or  shall  make  any  promise,  agreement,  bond,  or 
assurance  for  any  of  the  said  offices,  or  for  the  deputation  or  deputations 
of  any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall, 
immediately  by  and  upon  the  same  fee,  money,  or  reward  given  or  paid, 
or  upon  any  such  promise,  covenant,  bond,  or  agreement  had  or  made 
for  any  fee,  sum  of  money,  or  reward  to  be  paid  as  is  aforesaid,  be  ad- 
judged a  disabled  person  in  law,  to  all  intents  and  purposes,  to  have, 
occupy,  or  enjoy  the  said  office  or  offices,  deputation  or  deputations,  or 
any  part  of  any  of  them,  for  the  which  such  person  or  persons  shall  so 
give  or  pay  any  sum  of  money,  fee,  or  reward,  or  make  any  promise, 
covenant,  bond,  or  other  assurance  to  give  or  pay  any  sum  of  money, 
fee,  or  reward."  The  1st  section  of  the  49  G.  3,  c  126,  extends  the 
provisions  of  the  former  act  to  ''all  offices  in  the  gift  of  the  crown,  or 
of  any  office  appointed  by  the  crown,  and  all  commissions,  civil,  naval, 
or  military,  and  to  all  places  and  employments,  and  to  all  deputations 
to  any  such  offices,  or  commissions,  places,  or  employments  in  the  res- 
pective departments  or  offices,  or  under  the  appointment  or  superinten- 
dence and  control  of  the  lord  high  treasurer  or  commissioners  of  the 
treasury,  the  secretary  of  state,  the  lords  commissioners  for  executing 
the  office  of  lord  high  admiral,  the  master-general  and  principal  officers 
of  His  Majesty's  ordnance,  the  commander-in-chief,  the  secretary  at 
war,  the  paymaster-general  of  His  Majesty's  forces,  the  commissioners 
for  the  affiiirs  of  India,  the  commissioners  of  the  excise,  the  treasurer 
of  the  navy,  *the  commissioners  of  the  navy,  the  commissioners  p^^  qa 
for  victualling,  the  commissioners  of  transports,  the  commissary-  ^ 
general,  the  storekeeper-general,  and  also  the  principal  officers  of  any 
other  public  department  or  office  of  His  Majesty's  government  in  any 
part  of  the  United  Kingdom,  or  in  any  of  His  Majesty's  dominions, 
colonies,  or  plantations  which  now  belong  or  may  hereafter  belong  to 
His  Majesty ;  and  also  to  all  offices,  commissions,  places,  and  employ- 
ments belonging  to,  or  under  the  appointment  or  control  of  the  united 
company  of  merchants  of  England  trading  to  the  East  Indies."  And 
the  8d  section  enacts,  "  that,  if  any  person  or  persons  shall  sell  or  bar- 
gain for  the  sale  of,  or  receive,  have,  or  take  any  money,  fee,  gratuity, 
loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or  any  promise, 
agreement,  covenant,  contract,  bond,  or  assurance,  or  shall,  by  any  way, 
device,  or  means,  contract  or  agree  to  receive  or  have  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  and 
also  if  any  person  or  persons  shall  purchase,  or  bargain  for  the  purchase 
of,  or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or 
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profit,  or  make  or  enter  into  anj  promise,  agreement,  covenant,  contract, 
bond,  or  assurance  to  give  or  pay  any  money,  fee,  gratuity,  loan  of 
money,  reward,  or  profit,  or  shall,  by  any  way,  means,  or  device,  con- 
tract or  agree  to  give  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
reward,  or  profit,  directly  or  indirectly,  for  any  office,  commission,  place, 
or  employment  specified  or  described  in  the  said  recited  act  or  this  act, 
or  within  the  true  intent  or  meaning  of  the  said  act,  or  this  act,  or 
for  any  deputation  thereto,  or  for  any  part,  parcel,  or  participation 
of  the  proJUi  thereof y  or  for  any  appointment  or  nomination  thereto, 
or  resignation  thereof,  or  for  the  consent  or  consents,  or  voice  or 
voices  of  any  person  or  persons  to  any  such  appointment,  nomination, 
♦1911  *^^  resignation, — then  and  in  every  such  case,  every  such  per- 
-»  son,  and  also  every  person  who  shall  wilfully  and  knowingly  aid, 
abet,  or  assist  such  person  therein,  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor."  The  articles  of  partnership  in  this  case  recite  that 
Sterry  carried  on  the  business  of  an  attorney,  and  held  many  offices, 
clerkships,  and  stewardships  of  manors,  and  that  it  had  been  agreed 
between  him  and  Gliflon  that  the  latter  should  enter  into  partnership 
with  him  in  the  said  business,  and  in  the  emoluments  of  the  said  offices, 
clerkships,  and  stewardships ;  and  the  case  enumerates  the  offices  and 
stewardships  to  which  the  agreement  has  reference.  If  any  one  of  the 
offices  so  enumerated  be  within  the  statutes,  the  agreement  is  one  which 
cannot  be  carried  into  effect.  Now,  the  office  of  clerk  of  the  peace,  of 
clerk  to  the  commissioners  of  land  and  assessed-taxes,  of  clerk  to  the 
commissioners  of  sewers,  and  of  clerk  to  the  magistrates,  are  all  officer 
which  "touch  or  concern  the  administration  or  execution  of  justice.'' 
In  Hopkins  v.  Ptescott,  4  M.  Gr.  &  S.  678  (E.  C.  L.  R.  vol.  56),  an 
agreement  whereby, — after  reciting  that  A.  had  carried  on  the  business 
of  a  law-stationer  at  G.,  and  al$o  had  been  suh-digtribntor  of  stampSy 
collector  of  a89e$9ed'taxe$y  &c.,  there,  and  that  he  had  agreed  with  B.  for 
the  sale  of  the  said  business,  and  of  all  his  goodwill  and  interest  therein, 
to  him,  for  the  sum  of  300?., — A.,  in  consideration  of  the  said  sum  of 
300?.,  agreed  to  sell,  and  B.  agreed  to  purchase,  the  said  business  of  a 
law-stationer  at  G.,  and  whereby  it  was  further  agreed  that  A.  should 
not  at  any  time  after  the  1st  of  March  then  next,  carry  on  the  business 
of  a  law-stationer  at  G.,  or  within  ten  miles  thereof,  or  collect  any  of 
the  aeseeeed'taxes,  &c.,  but  would  use  his  utmost  endeavours  to  introduce 
B.  to  the  said  business  and  offices ; — ^was  *held  to  be  illegal  and 
void,  as  being  a  contract  for  the  sale  of  an  office,  within  the  5  k 
6  Ed.  6,  c.  16,  and  also  within  the  49  G.  3,  c.  126.  Wilm,  C.  J., 
there  says :  «  The  subject-matter  of  the  agreement,  in  addition  to  the 
sale  of  the  business  of  a  law-stationer,  is,  that  the  plaintiff  will,  for 
certain  reward,  resign  the  offices  of  collector  of  assessed-taxes  and  sub- 
distributor of  stamps,  and  use  his  best  endeavours  to  procure  the 
defendant  to  be  appointed  to  those  offices.     The  question  is,  whether 
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tkeee  are  offices  within  the  statute  5  &  6  E<L  6,  c.  16.  It  is  said  that 
the  court  canoot  take  notice  of  the  office  of  <  collector  of  assessed- 
taxes.'  He  is,  however,  aa  officer  appointed,  under  certain  acts  of  par- 
liament, of  which  we  must  take  notice,  to  an  office  connected  with  the 
receipt  of  the  revenue.  The  office  of  sub-distributor  of  stamps,  like- 
wise, is  an  office  of  the  same  description.  Both  are  within  the  5  &  6 
Ed.  6,  c  16,  the  3d  section  of  which  avoids  all  contracts  for  the 
sale  or  purchase  of  the  several  offices  mentioned  in  the  2d  section. 
We  need  not,  therefore,  look  beyond  the  provisions  of  that  statute, 
to  see  that  the  contract  declared  on  in  this  case  cannot  be  made  the 
foundation  of  an  action*  The  49  G«  3,  c«  126,  a.  3,  however,  carries 
the  matter  still  further,  by  making  the  transactions  prohibited  by  the 
statute  of  Edward,  misdemeanors.  The  effisct  of  both  statutes,  is, 
that  this  agreement  is  utterly  void.*'  [Williams,  J. — The  statute 
5  k  6  Ed.  6,  c.  16,  contemplates  that  the  person  who  pays  the  money 
is  to  enjoy  the  office,  or  part  of  it.]  Dr.  Trevor*s  case,  12  Co.  Rep. 
78  (a),  shows  that  a  large  and  liberal  construction  is  to  be  given  to 
the  statute,  to  suppress  the  mischief  which  it  was  designed  to  remedy. 
In  Palmer  v.  Bate,  2  B.  &  B.  673  (K  G.  L.  B.  vol.  6),  6  J.  B.  Moore, 
28  (E.  G.  L.  B.  voL  17),  the  office  of  clerk  of  the  peace  was  held  to 
^be  within  the  statute  5  k  6  Ed.  6,  c.  16.  The  ofiBce  of  clerk  c-^c^os 
to  the  commissioners  of  sewers, — ^who  are  a  court  of  record,(a) —  ^ 
is  equally  within  the  statute.  So  also  is  that  of  clerk  to  the  magis- 
trates :  it  is  dearly  an  office  connected  with  the  administration  of  jus- 
tice ;  its  nature  is  discussed  in  Ex  parte  Sandys,  4  B.  &  Ad.  863  (E.  G. 
L.  R.  vol.  24) ;  and  it  is  an  office  that  is  recognised  in  the  statutes  26 
G.  a,  c.  14,  6  G.  4,  c  SO,  s.  10,  and  9  G.  4,  c.  61,  s.  15.  The  office  of 
coroner  is  within  the  provisions  of  the  statute  5  &  6  Ed.  6,  c.  16.(5) 
So  also  is  that  of  clerk  to  the  land  and  assessed-tax  commissioners,  the 
duties  of  whose  office  are  regulated  by  the  43  G.  3,  c.  99,  s.  9,  and  3  G. 
4,  c.  88,  8.  6.  And  Hopkins  v.  Presoott  shows  that  it  is  immaterial 
that  the  office  was  unknown  at  the  time  of  the  passing  of  the  statute 
of  5  &  6  Ed.  6,  c.  16.  The  office  of  clerk  to  the  deputy-lieutenants 
of  the  sub-division  of  Bford,  is  probably  a  military,  rather  than  a  judi- 
cial office,  and  may  not  be  within  the  statute  of  Edward ;  thoagh  it 
might  still  be  within  the  49  G.  3,  c.  126.  [Maulb,  J. — It  is  not  neces- 
sary to  give  effect  to  all  the  words  in  the  deed :  some  of  the  offices  that 
are  mentioned  clearly  are  not  within  the  statute;  stewardships  of 
manors,  for  instance.]  The  agreement  evidently  contemplates  the 
assignment  of  the  profits  of  all  the  offices  mentioned  in  the  case ;  and^ 
if  any  one  of  them  cannot  legally  be  assigned,  the  contract  is  altogether 
Toid.    It  is  difficult  to  say  that  the  stewardship  of  a  manor, — ^which  is 

<«)  See  Fits.  Nat  Brer.  113;  Com.  Dig.  Jiut%ce§  (G  3);  Cidlis  on  Sewen,  163^147;  4 
Wentw.  PL  191 ;  Ramiey  v.  Noraabelf  11  Ad.  Jk  K  383  (E.  C.  L.  R.  voL  39). 
<ift)  See  HBvk.  P.  C  oh.  d«  j  L 
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an  office  partly  ministerial  and  partlj  jadieial,(a}-^s  not  within  the 
statute.  [Maule,  J. — Have  yon  any  express  authority  for  that  ?}  In 
*1241  W^^^^*°^®<^°  ^'  Barnsley,  1  Brownl.  &  G.  70,  the  *office  of  steward 

-*  of  a  court-leet  or  court-baron  was  held  to  be  within  the  statute. 
In  Godolphin  v.  Tudor,  6  Mod.  284, 2  Salk.  468,  WUles,  S75  (/),(»)  it  was 
held,  that,  if  a  person  hold  an  atuiitar's  office  for  life,  and  depute  ano- 
ther to  exercise  the  said  office  during  his  good  behaviour,  a  bond  given 
by  such  deputy  to  pay  his  principal  yearly,  during  the  said  deputation, 
2007.,  and  that,  in  consideration  thereof,  the  deputy  shall  have  all  the 
rents  and  profits  of  the  said  office  to  his  own  use,  is  void  by  the  statute 
5  &  6  Ed.  6,  c.  16,  for  it  is  a  bond  to  pay  a  certain  sum  at  all  events. 
This  is  not  a  mere  case  of  giving  a  portion  of  the  profits  of  an  office 
to  a  deputy.  [Gresswell,  J. — Do  you  contend  that  this  would  have 
been  a  void  bargain  within  the  statute  of  Edward,  independently  of 
the  49  6.  8,  c.  126  ?]  It  is  submitted  that  it  does  come  within  the 
statute  of  Edward :  but,  at  all  events,  it  is  within  the  8d  section  of 
the  49  G.  8,  c.  126.  The  cases  of  Flarty  v.  Odium,  8  T.  B.  681,  and 
Wells  V.  Porter,  8  M.  &  W.  149,t(ff)  show  the  extreme  jealousy  of 
the  common  law  upon  the  subject  of  assignments  of  offices  or  profits 
of  offices :  and  the  statute  5  &  6  Ed.  6,  c.  16,  must  be  taken  to  enact 
what  was  the  common  law  before,  with  an  additional  penalty.  It  may 
be  said  that  there  is  nothing  in  these  articles  of  partnership  to  entitle 
Clifton  to  a  portion  of  the  profits  of  any  offices  held  by  Sterry,  the 
sale  of  which  would  be  illegal.  But  general  words  are  used,  which,  if 
found  in  a  will,  would  suffice  to  pass  all  the  party  had.  Would  one  or 
two  offices  satisfy  the  words  «« many  offices  ?" 

2.  Upon  the  other  question, — whether  the  agreement  in  this  case 
comes  within  the  22  G.  2,  c.  46,  s.  11, — the  court  will  have  to  elect 
^-tnc^  between  the  opinions  of  "^Lord  Eldon  and  Sir  John  Leach  in 

-I  Candler  v.  Candler,  Jacob,  226,  6  Madd.  141,  and  that  of  Lord 
Tenterdbn,  in  Jackson,  in  re,  1  B.  fc  C.  270  (E.  C.  L.  R.  vol.  8).  In 
the  former  case,  however,  it  is  to  be  observed,  there  was  no  ultimate 
judgment ;  the  matter  appears  to  have  been  compromised.  In  Jackson, 
in  re,  an  attorney  had  engaged  a  certificated  conveyancer  to  conduct  his 
business,  and  agreed  to  allow  him  a  moiety  of  the  profits,  instead  of  a 
salary :  and  Abbott,  C.  J.,  said :  <<  I  am  clearly  of  opinion  that  this 
is  a  case  both  within  the  spirit  and  the  words  of  the  statute.  The 
enacting  part  must  be  construed  with  reference  to  the  mischief  recited 
in  the  preamble,  That  mischief  was,  that  persons  not  admitted  as 
attorneys,  did,  by  the  connivance  of  attorneys,  intrude  themselves  into, 
and  act  and  practise  in,  the  office  and  business  of  attorneys.     Now, 

(a)  See  1  Scriren  on  CopyboMs,  4th  edit.  p.  116;  The  Qneen  «.  The  Lord  of  the  Maoor  ef 
Old  Hall,  10  Ad.  A  B.  248  (E.  G.  L.  R.  toI.  37). 

(6)  Affirmed  in  the  Home  of  LordB,  1  Bro.  P.  C.  101,  (185). 

(e)  And  see  Banrick  v.  Read,  1  H.  Bla.  627,  Qibeon  v.  The  Bast  India  Compaa j,  5  K.  C,  292, 
7  8oott»  74. 
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here.  Wood,  who  is  not  an  admitted  attorney,  was  enabled,  by  the 
oonnirance  of  Jackson,  to  intrude  himself  into,  and  act  and  practise  in, 
the  o£5ce  and  business  of  an  attorney.  This  is  a  case  clearly,  therefore, 
within  the  mischief  which  it  was  the  object  of  the  statute  to  remedy. 
The  statute  then  proceeds  to  enact,  « that,  if  any  sworn  attorney  shall 
act  as  agent  for  any  person  not  duly  qualified  to  act  as  an  attorney,  or 
permit  his  name  to  be  in  any  wise  made  use  of,  for  the  account  or  profit 
of  any  unqualified  person,  or  send  any  process  to  such  unqualified  per- 
son, thereby  to  enable  him  to  appear,  act,  or  practise  in  any  respect  as 
an  attorney,  the  attorney  so  offending  shall  be  struck  off  the  roll,  and 
for  ever  after  disabled  from  practice.'  Now,  here,  Jackson  permitted 
his  name  to  be  made  use  of  upon  the  account  and  for  the  profit  of 
Wood.  It  is,  therefore,  a  case  within  the  words  of  the  enacting  part 
of  the  clause.  It  has  been  urged,  that,  to  bring  the  case  within  the 
act,  *it  must  have  been  done  for  the  purpose  of  enabling  an  r^r-in/^ 
unqualified  person  to  act  as  an  attorney.  I  am  of  opinion  the  ^ 
word  thereby  applies  merely  to  the  sending  of  process  to  the  unqualified 
person,  and  not  to  the  whole  of  the  preceding  sentence."  [Williams, 
J. — The  decision  there  proceeded  upon  the  ground  that  the  case  fell 
within  the  mischief  recited  in  the  preamble  to  the  11th  section.]  Where 
the  enacting  part  of  a  statute  is  clear,  it  is  not  to.  be  controlled  by  the 
words  of  the  preamble.  This  is  clearly  laid  down  by  Pollock,  C.  B.,  in 
delivering  the  judgment  of  the  court  of  Exchequer,  in  Salkeld  v.  Johnson, 
2  Ezch.  282,  283  :t  <'  Although,"  he  says,  « the  title  has  occasionally 
been  referred  to  as  aiding  in  the  construction  of  an  act  (particularly  by 
Sir  John  Nicholl,  in  Brett  v.  Brett,  3  Addams,  210),  it  is  certainly  no 
part  of  the  law,  and,  in  strictness,  ought  not  to  be  taken  into  consider- 
ation at  all :  Lord  Coke,  Powlter's  case,  11  Go.  Rep.  88 ;  Lord  Holt, 
Wells  and  Wilkins,  6  Mod.  62 ;  Lord  Mansfield,  Bex  v.  Williams,  1 
W.  Bla.  95;  and  Lord  Hardwicke,  The  Attorney-General  v.  Lord 
Weymouth,  Ambler,  22.  But  the  preamble  is  undoubtedly  a  part  of 
the  act,  and  may  be  used  to  explain  it,  and  is,  as  Lord  Coke  says,(a) 
'  a  key  to  open  the  meaning  of  the  makers  of  the  act,  and  the  mischiefs 
it  was  intended  to  remedy ;'  but,  on  the  other  hand,  although  it  may 
explain,  it  cannot  control  the  enacting  part,  which  may,  and  often  does, 
go  beyond  the  preamble."  [Williams,  J. — The  clear  words  of  the 
enacting  part  certainly  are  not  to  be  controlled  by  the  language  of  the 
preamble.] 

Peacockj  in  reply. — This  is  not  a  contract  for  the  sale  of  an  ofiSce,  or 
of  part  of  an  office,  within  the  meaning  of  the  statutes.  [Maule,  J. — 
I  doubt  whether  *the  case  ought  not  to  have  stated,  as  a  fact,  r^-toT 
that  the  parties  contracted  with  reference  to  all  the  ofiices  re-  ^ 
ferred  to,  or  some  of  them.  Upon  the  case  as  it  stands,  the  question 
IS,  whether  there  is  evidence  from  which  we  can  infer  that  they  did  in- 

(a)  4  lost  330. 
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tend  to  inclade  these  offices.]  The  obvious  meaDing  of  the  eontrftct  is, 
that  Sterry  convejs  to  Clifton,  90  far  eta  it  may  be  legal  so  to  do,  an 
interest  in  the  offices  or  appointments  which  he  held.  In  Harrington 
V.  Kloprogge,  4  Dougl.  5,  2  Chitt.  B.  475,  2  Brod.  k  B.  678  (a),  (£.  C. 
L.  B.  vol.  6),  6  J.  B,  Moore,  88  (a),  (E.  C.  L.  B.  vol.  17),  it  was  held 
that  an  assignment  of  the  profits  of  all  offices  which  the  defendant 
might  acquire,  is  legal ;  as  it  will  be  taken  to  mean,  of  all  offices  which 
may  be  legally  assigned.  Assuming  that  the  agreement  in  this  case 
affects  to  deal  with  the  office  of  clerk  of  the  peace,  and  that  that  is  an 
office  within  the  statute,  still,  it  is  submitted,  the  contract  is  not  illegal. 
There  is  no  portion  of  the  fees  of  £hat  or  of  any  of  the  other  offices, 
that  Sterry  has  agreed  to  assign  to  Clifton.  In  Aston  v.  Owinnell,  3 
Y.  k  J.  136, t — ^where  it  was  held  that  the  office  of  clerk  to  the  deputy 
registrar  in  the  prerogative  court  of  Canterbury,  is  not  an  office  con- 
nected with  the  administration  of  justice,  within  the  meaning  of  the 
statute  5  &;  6  £d.  6,  c.  16,  so  as  to  prevent  its  being  aliened  or  charged ; 
nor  is  an  alienation  of  or  charge  on  the  profits  of  the  office,  contrary 
to  the  policy  of  the  law  restricting  the  alienation  of  the  income  of  a 
public  officer, — Lord  Chief  Baron  Alexander  makes  a  distinction  be- 
tween the  sale  of  an  office,  and  an  assignment  of  the  profits.  <<  It  is 
then  objected,"  he  says,(a)  <<to  the  part  of  the  prayer  respecting  the 
profits  of  the  office,  that  the  contract  is  void  by  the  statute  of  5  &  6 
£d.  6,  c.  16.  I  am  not  able  to  perceive  the  bearing  of  this  act  upon  the 
present  question.  The  object  of  that  law  was,  to  prohibit  corrupt  con- 
tracts, by  which  a  right  to  an  office,  or  a  right  '^'to  exercise  any 
of  its  duties,  might  be  obtained,  with  a  view  that  persons  worthy 
of  such  trusts  might  be  advanced  to  them.  This  contract  seems  to  me 
to  have  no  relation  to  that  subject.  Forgetting,  for  the  moment,  that 
this  is  a  mere  clerkship  held  during  the  pleasure  of  the  chief  officer,  I* 
cannot  avoid  recollecting  that  the  appointment,  or  any  influence  used 
or  to  be  used  for  the  purpose  of  obtaining  it,  is  quite  remote  from  this 
transaction.  I  cannot,  therefore,  apply  any  argument  drawn  from  that 
statute,  to  the  point  now  under  my  consideration.  Another  class  of 
cases  has  been,  with  more  plausibility,  applied  to  this  controversy.  I 
allude  to  that  class  which  is  founded  on  principles  of  state  policy,  and 
which  protects  the  servants  of  the  public  from  their  own  improvidence, 
and  secures  to  them,  in  defiance  of  their  own  acts,  the  possession  of 
those  resources  derived  from  the  public,  and  intended  to  enable  them 
to  perform  their  public  functions.  The  pay  of  naval  and  military 
officers,  and  their  incapacity  to  assign  it  either  at  law  or  in  equity,  after 
some  hesitation,  at  last  established,  affords  the  most  distinct  and  intelli- 
gible instance  of  the  application  of  thb  rule.  The  office,  or  rather  the 
profits  of  t;he  office,  of  clerk  of  the  peace,  seems  another  instance  of 
the  same  character.     But  I  am  not  able  to  apply  that  principle  to  the 

(o)  3  Y.  A  J.  I48.t 
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situation  of  the  defendant  Askew.  His  situation  is  called  an  office ; 
bat  its  nature  is  not  very  distinctly  explained.  This,  however,  is  repre- 
sented, that  he  is  a  mere  clerk,  assisting  the  depnty-registrars,  re- 
ceiving emolument  for  business  done,  at  the  pleasure  of  his  superiors. 
It  does  not  appear  to  me  that  he  can  be  considered  as  an  officer 
of  the  court.  And,  as  to  his  connexion  with  the  actual  execution 
of  any  function  in  the  prerogative  court,  there  is  none.  It  is  con* 
fined  to  receiving,  during  the  pleasure  of  his  superiors,  certain  sums 
earned  by  the  labours  of  another  person  permitted  actually  to  perform 
Hhere  these  functions."  Layng  v.  Paine,  Willes,  671,  4  Man.  r«ion 
6r.  k  S.  587  (E.  0.  L.  R.  vol.  56),  was  the  case  of  an  actual  *- 
sale  of  an  office.  In  GuUiford  v.  De  Oardonell,  2  Salk.  466,  and  in 
Godolphin  v.  Tudor,  a  bond  given  by  a  deputy  to  the  principal,  to  pay 
him  half  the  profits,  or  a  certain  sum  out  of  the  salary  or  profits,  of  the 
office,  was  held  good.  Hopkins  v.  Prescott  was  the  case  of  an  agree- 
ment that  was  clearly  illegal,  within  the  rule  laid  down  in  Co.  Litt. 
234  a,  and  3  Inst.  154.  The  deed  now  in  question,  was  not  intended 
to  operate,  nor  did  it  operate,  as  an  assignment  of  the  offices,  or  any 
part  of  them.  Even,  therefore,  supposing  the  court  should  incline  to 
hold  the  deed  to  be  illegal  if  intended  to  convey  part  of  the  profits  of 
any  offices  which  the  parties  could  not  legally  deal  with,  will  they, 
without  any  evidence  upon  the  subject,  assume  that  the  parties  did  so 
intend  ?  In  Go.  Litt.  42  a,  it  is  said :  «<  A  tenant  in  fee^simple  makes 
a  lease  of  lands  to  B.,  to  have  and  to  hold  to  B.  for  term  of  life,  with- 
out mentioning  for  whose  life  it  shall  be,  it  shall  be  deemed  for  term 
of  the  life  of  the  lessee ;  for,  it  shall  be  taken  most  strongly  against 
the  lessor ;  and,  as  hath  been  said,  an  estate  for  a  man's  own  life  is 
higher  than  for  the  life  of  another.  But,  if  tenant  in  tail  make  such 
a  lease,  without  expressing  for  whose  life,  this  shall  be  taken  but  for 
the  life  of  the  lessor,  for  two  reasons, — ^first,  when  the  construction  of 
any  act  is  left  to  the  law,  Ae  law,  which  abhorreth  injury  and  wrong, 
will  never  so  construe  it  as  it  shall  work  a  wrong :  and,  in  this  case,  if, 
by  construction,  it  should  be  for  the  life  of  the  lessee,  then  should  the 
estate-tail  be  discontinued,  and  a  new  reversion  gained  by  wrong ;  but, 
if  it  be  construed  for  the  life  of  the  tenant  in  tail,  then  no  wrong  is 
wrought.  And  it  is  a  general  rule,  that,  whensoever  the  words  of  a 
deed,  or  of  the  parties  Without  deed,  may  have  a  double  intend-  ^^^  ^a 
ment,  and  the  one  standeth  with  law  and  right,  and  the  other  is  '- 
wrongful  and  against  law,  the  intendment  that  standeth  with  law,  shall 
be  taken,"  &c.  In  Bacon's  Maxims,(a)  it  is  siud :  «<  It  is  a  rule  that 
Kings'  grants  shall  not  be  taken  or  construed  to  a  special  intent :  rt  is 
not  so  with  the  grants  of  a  common  person,  for,  they  shall  be  extended 
as  well  to  a  foreign  intent  as  to  a  common  intent ;  yet  with  this  excep- 
tion, that  they  shall  never  be  taken  to  an  impertinent  or  repugnant 

(a)  Beg.  10.     Verba  generalia  rutringuntur  ad  kabilitatem  rtt  velpenonm. 
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intent :  for,  all  words,  whether  thej  be  in  deeds  or  statutes,  or  other- 
wise, if  they  be  general,  and  not  express  and  precise,  shall  be  restrained 
unto  the  fitness  of  the  matter  or  person."  Here,  notwithstanding  the 
general  words  of  the  recital,  the  operation  of  the  deed  must  be  limited 
to  those  offices  the  profits  of  which  could  be  legally  dealt  with.  There 
is  no  authority  for  saying  that  the  office  of  clerk  to  the  magistrates, 
clerk  to  assessed-taz  commissioners,  or  clerk  to  commissioners  of  sewers, 
is  an  office  touching  or  concerning  the  administration  of  justice,  any 
more  than  that  of  clerk  to  a  judge  of  one  of  the  superior  courts.  The 
stewardship  of  a  court-leet  was  held,  in  Williamson  v.  Bamsley,  to  be 
an  office  within  the  5  &;  6  Ed.  6,  c.  16 ;  but  there  are  many  manors  that 
haye  no  courts-leet.  The  duties  of  the  steward  of  a  manor  are  in  no 
respect  judicial :  Com.  Dig.  Copyhold  (R.  5),  (R.  6).  [Wildb,  C.  J. — 
A  court-baron  is  incident  to  every  manor:  Co.  Litt.  58.  And  the 
steward  presiding  in  a  court-baron  has  been  held  to  be  a  judicial  officer : 
Holroyd  v.  Breare,  2  B.  &  Aid.  478 ;  Bradley  v.  Carr,  8  M.  &  6.  221 
(E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R.  621  ;(a)  Brown  v.  Gill,  2  Man.  Qr. 
k  S.  861  (E.  C.  L.  R.  vol.  62).] 

As  to  the  last  clause,  the  construction  put  by  Sir  John  Leach  and 
by  Lord  Eldon  upon  the  statute  22  6.  2,  c.  46,  s.  11,  in  Candler  v. 
Cahdler,  is  clearly  the  correct  one,  viz.,  that  the  meaning  of  the  clause, 
^-tQH-t  isy  that  "^qualified  persons  should  not  permit  their  names  to  be 
-'  used  by  others,  so  as  to  enable  them  to  appear  as  attorneys. 
The  true  rule  for  the  construction  of  acts  of  parliament,  is  that  given 
by  TiNDAL,  C.  J.,  in  the  Sussex  Peerage  case,  11  Clark  &  Fin.  143» 
'« The  only  rule  for  the  construction  of  acts  of  parliament,  is,  that  they 
should  be  construed  according  to  the  intent  of  the  parliament  which 
passed  the  act.  If  the  words  of  the  statute  are  in  themselves  precise 
and  unambiguous,  then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves  alone 
do,  in  such  case,  best  declare  the  intention  of  the  law-giv.er.  But,  if 
any  doubt  arises  from  the  terms  employed  by  the  legislature,  it  has 
always  been  held  a  safe  mean  of  collecting  the  intention,  to  call  in  aid 
the  ground  and  cause  of  making  the  statute,  and  to  have  recourse  to 
the  preamble,  which,  according  to  Chief  Justice  DTER,(i)  is  a  <  key  to 
open  the  minds  of  the  makers  of  the  act,  and  the  mischiefs  which  they 
intended  to  redress.' "  The  intention  of  the  framers  of  this  act,  it  is 
submitted,  will  be  best  carried  into  effect  in  this  case,  by  holding  that 
the  clause  in  question  was  not  illegal.  Our.  adv.  vult 

The  following  certificate  was  afterwards  sent  to  the  Vice-Chancel- 
lor : — 

<(  This  case  has  been  argued  before  us  by  counsel;  we  have  considered 

(a)  A  fortiori,  when  holding  a  eiMtomary  ooort. 
(6)  Stowcl  V.  Lord  Zouch,  Piowden,  369. 
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it,  and  are  of  opinion  that  the  articles  of  partnership  set  forth,  are  not 
Yoid  in  law. 

c4  Secondly,  we  are  of  opinion  that  the  particular  clause  therein  men* 
tioned,  is  not  void  in  law. 

«(Tho8.  Wildk. 

«W.  H.  Maule. 

«(0.  Gresswell. 

«E.  V.  Williams." 
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The  deoUraiion  stated  that  it  was  agreed  between  A.  (the  plaintiff)  and  B.  (the  defendant),  that 
A.,  B.,  and  C.  should,  at  the  expiration  of  a  reasonable  time,  ezeonte  an  indenture  binding  C. 
m§  an  apprentice  to  A.,  and  that  B.  shoold  pay  to  A.  a  premium  of  60^, — 5L  on  the  ezeoution 
of  the  indenture,  and  the  residue  by  certain  bills,  to  be  drawn  by  the  plaintiff  and  accepted 
by  the  defendant :  arerment,  that,  although  a  reasonable  time  for  B.  and  C.  to  execute  the 
Indenture,  and  for  B.  to  pay  the  bL,  and  to  accept  the  bills,  had  elapsed,  and  although  A.  had 
always  been  ready  and  willing  to  execute  such  indenture,  and  to  receire  C.  as  such  apprentice, 
and  although  A.,  at  the  expiration  of  such  reasonable  time,  requested  B.  to  execute  such 
indentnre,  and  to  pay  the  5/.  and  accept  and  delirer  to  him  the  said  bills,  yet  B.  did  not  nor 
would  execute  the  indentnre,  or  pay  the  bL,  or  accept,  and  deliTcr  to  A.,  the  said  bills,  but 
wholly  refued  so  to  do,  cum^  then  wkoUy  exofMraUd  and  diteharged  A.  from  UtuUring  §ueh 
imdnUure/or  aceeution,  and  9veh  hilU/or  aeeeptanee,  Ac. 

Plea, — that  B.  did  not  exonerate  and  discharge  A.  from  tendering  the  Indenture  to  him  for  exe- 
estion,  or  the  bills  for  acceptance. 

The  issue  having  been  found  for  the  defendant: — Held,  upon  motion  for  judgment  non  ohstanu 
vtrtdicto,  that  the  declaration  would  hare  been  clearly  bad  without  the  averment  of  dispensa- 
tion; and  therefore  that  the  issue  taken  thereon  was  not  an  immaterial  one, — though,  by 
reason  of  the  want  of  an  averment  that  B.  had  notice  of  A.'s  readiness  and  willingness  to 
execnte  the  indenture,  the  declaration  would  be  insufficient  to  support  a  Judgment  for  the 
plaintiff. 

A  repleader  can  only  be  awarded  where  the  eonrt  eannot,  upon  the  matter  alleged  upon,  and 
eetablithed  by  the  reoord,  see  which  way  the  judgment  ought  to  be  given :  and  it  is  never 
awarded  in  lavonr  of  the  party  who  makes  the  first  default 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
stated  that  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
agreement  and  promise  of  the  defendant  thereinafter  next  mentioned, 
was,  and  ever  since  had  been,  and  still  was,  a  short-hand  writer  and 
reporter,  and,  for  and  during  all  the  time  aforesaid,  had  used,  exercised, 
and  carried  on,  and  still  did  use,  exercise,  and  carry  on  the  profession 
or  business  of  a  short-hand  writer  and  reporter ;  that,  the  plaintiff  being 
such  short-hand  writer  and  reporter  as  aforesaid,  theretofore,  to  wit, 
on  the  Ist  of  May,  1848,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  and  the  defendant,  and  one  ^^^  qq 
*John  Rose,  the  son  of  the  defendant,  should,  at  the  expiration  '- 
of  a  reasonable  time  then  next  following,  make  and  execute,  and  as 
their  act  and  deed  deliver,  a  usual  and  reasonable  indenture  of  appren- 
ticeship, for  the  purpose  of  apprenticing,  and  binding  as  an  apprentice, 
the  said  John  Rose  to  the  plaintiff  in  the  way  of  his  the  plaintiff's  said 
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profession  or  bttsiness,  and  that  the  defendant  should  pay  to  the  plain- 
tiff, as  and  by  way  of  premium  or  apprentice-fee  for  taking  and  receiv- 
ing the  said  John  Rose  as  such  apprentice  as  aforesaid,  the  sum  of  602., 
to  be  paid  in  the  manner  following,  that  is  to  say,  52.,  part  thereof,  to 
be  paid  to  the  plaintiff  at  the  time  of  the  execution  of  the  said  indenture 
of  apprenticeship,  and  the  residue  of  the  said  sum  of  602.  to  be  then 
secured  to  the  plaintiff  by  certain  bills  of  exchange  in  writing,  for  the 
amount  of  the  said  residue,  to  be  then  drawn  by  the  plaintiff  upon,  and 
accepted  by  the  defendant,  and  delivered  to  the  plaintiff,  that  is  to  say, 
three  several  bills  for  the  respective  amounts  of  202.,  202.,  and  152., 
and  payable  at  the  respective  times  of  three  months,  six  months,  and 
nine  months  from  the  date  thereof:  Mutual  promises :  Averment,  that, 
although  a  reasonable  time  from  the  making  of  the  said  agreement  and 
promise  of  the  defendant,  for  him,  the  defendant,  and  the  said  John 
Rose,  to  make  and  execute,  and,  as  their  respective  acts  and  deeds, 
deliver  such  indenture  of  apprenticeship  as  aforesaid,  for  the  purpose 
aforesaid,  and  for  him  the  defendant  to  pay  to  the  plaintiff  the  said  sum 
of  52.,  and  to  accept  and  deliver  to  the  plaintiff  such  bills  of  exchange  as 
aforesaid,  had  elapsed  before  the  commencement  of  this  suit ;  and 
although  the  plaintiff  had  always  from  the  time  of  the  making  of  the 
said  agreement  and  promise,  and  during  such  reasonable  time  as  last 
aforesaid,  and  at  the  expiration  thereof,  and  at  all  other  times,  been 
ready  and  willing  to  make  and  execute,  and  as  his  act  and  deed 


*134] 


"^deliver,  such  usual  and  reasonable  indenture  of  apprenticeship 


as  aforesaid,  and  to  receive  and  take  the  said  John  Rose  as  such  appren- 
tice as  aforesaid,  and  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  his  part  to  be  performed  and  fulfilled;  and  although  the  plain- 
tiff, afterwards,  and  at  the  expiration  of  such  reasonable  time  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  the  20th  of 
November,  in  the  year  aforesaid,  requested  the  defendant  to  make  and 
execute,  and  as  his  act  and  deed  deliver,  9uch  indenture  as  aforesaid, 
and  to  pay  to  him  tiie  said  sum  of  52.,  and  to  accept  and  deliver  to  him 
the  plaintiff  such  bills  of  exchange  as  aforesaid,  according  to  his  said  pro- 
mise and  agreement  in  that  behalf; — ^yet  that  thedefendant,  not  regarding 
his  said  promise,  did  not  nor  would,  when  he  was  so  requested  as  aforesaid, 
or  at  any  other  time,  make  or  execute,  or  as  his  act  and  deed  deliver,  such 
usual  and  reasonable  indenture  of  apprenticeship  as  aforesaid,  or  pay  the 
said  sum  of  52.,  or  accept  and  deliver  to  the  plaintiff  such  bills  of  exchange 
as  aforesaid,  or  at  any  other  time,  but  wholly  refused  so  to  do,  and  wholly 
exonerated,  and  then,  to  wit,  on  the  day  and  year  last  aforesaid,  dw- 
eharged  the  plaintiff  from  tendering  9ueh  U9ual  and  reasonable  indenture 
of  apprenticeship  as  aforesaid  to  the  defendant  for  execvtion^  and  such 
bills  of  exchange  as  aforesaid,  for  his  acceptance  thereof  and  dispensed 
fffith  the  same  ;  and  that,  at  the  time  of  the  commencement  of  this  suit, 
no  such  indenture  as  aforesaid  was  delivered  by  the  defendant,  and  the 
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nid  sum  of  5L  then  remained  and  was,  and  still  continued,  unpaid  to 
the  plaintiff,  and  the  said  bills  remained,  and  still  were,  wholly  unac- 
cepted by  the  defendant ;  and  that,  by  means  of  the  said  fieveral  pre- 
mises, the  plaintiff  had  not  only  lost  and  been  deprived  of  the  said  sum 
of  5{.,  and  the  use  of  such  bills  of  exchange  as  aforesaid,  but  also  there- 
by the  plaintiff  was  put  to  great  expenses  of  *his  moneys,  to  wit,  r^c-ior 
to  the  amount  of  20/.,  in  and  about  the  preparing  such  indenture  ^ 
as  aforesaid,  and  otherwise  arranging  to  perform  his  said  contract. 

To  this  count,  the  defendant  pleaded,  that  he,  the  defendant,  did  not 
exonerate  or  discharge  the  plaintiff  from  tendering  such  usual  or  reason- 
able indenture  of  apprenticeship,  as  in  the  said  first  count  aforesaid,  to 
him,  the  defendant,  for  execution,  or  such  bills  of  exchange  as  in  the 
said  first  count  aforesaid,  or  any  or  either  of  them,  for  his  acceptance, 
or  dispense  with  the  same,  or  any  or  either  of  them,  in  manner  and 
form  as  the  plaintiff  had  in  his  said  first  count  alleged, — concluding  to 
the  country. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  at  West- 
minster after  the  last  term,  when  a  verdict  was  found  for  the  defendant. 

Byleiy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  or  for  judgment  n<m  obstante  veredicto,  on 
the  ground  that  the  plea,  the  iteue  upon  which  was  found  for  the  defend- 
ant, was  a  traverse  of  an  immaterial  allegation.  The  declaratipn  would 
have  been  perfectly  good  without  the  allegation  that  the  defendant 
exonerated  and  discharged  the  plaintiff  from  tendering  the  indenture 
for  execution.  It  is  not  necessary  for  a  party,  in  a  case  of  this  sort,  to 
make  such  a  tender :  it  is  enough  if  he  be  willing  to  execute  the  inden- 
ture, and  requests  the  defendant  to  do  so,  and  he  refuses.  In  Poole  v. 
Hill,  6  M.  &  W.  885,t  it  was  held  that  a  declaration  in  covenant  by  the 
vendor  against  the  intended  purchaser  of  lands,  for  non-payment  of  the 
purchase-money  according  to  the  contract,  need  not  aver  that  the  plain- 
tiff offered  or  tendered  a  conveyance  to  the  defendant :  but  it  is  sufficient 
to  allege  that  the  ^plaintiff  has  always  been  ready  and  willing  to  ^^^  „g 
execute  a  conveyance ;  inasmuch  as,  in  the  absence  of  an  express  ^ 
stipulation  to  the  contrary,  it  is  the  duty  of  the  purchaser  to  prepare 
the  conveyance,  and  tender  it  to  the  vendor  for  execution.  Lord 
ABiKeBB,  in  delivering  the  judgment  of  the  court,  there  says :  <<  The 
defendant  could  not  have  maintained  an  action  for  the  non-completion 
of  the  purchase,  without  averring  that  he  had  tendered  a  conveyance. 
He  was  to  perform  the  initiative,  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance ;  and  the  plaintiff  was  not  bound  to  execute 
a  conveyance  until  the  defendant  had  prepared  and  tendered  it  for  exe- 
cution." So,  in  Wilmot  v.  Wilkinson,  6  B.  &  C.  506  (E.  C.  L.  R.  vol. 
18),  it  was  held,  that,  upon  the  refusal  of  the  vendee  to  accept  the  title, 
the  vendof  is  not  bound  to  tender  a  conveyance.  And  Stephens  v,  De 
Medina,  8  Oale  k  D.  110,  shows  that  the  like  rule  applies  in  the  case 
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of  a  sale  of  chattels :  it  was  there  held,  that,  where  railways  shares  are, 
by  the  act  constituting  the  company,  made  transferable  by  writing  only, 
the  purchaser  of  such  shares  cannot  maintain  an  action  for  not  trans- 
ferring, unless  he  has  previously  tendered  a  conveyance  to  the  seller  for 
execution ;  and  his  declaration  must  aver  such  tender.  [Maule,  J.— * 
All  that  Wilmot  v,  Wilkinson  decides,  is,  that,  where  the  vendee  says 
to  the  vendor,  « I  will  not  accept  your  title,**  the  latter  is  not  bound  to 
tender  a  conveyance,  even  though  he  has  stipulated  that  the  conveyance 
shall  be  prepared  by  him.  There  is  but  a  very  loose  analogy  between 
the  case  of  a  sale  and  a  contract  of  apprenticeship.]  A  stamp  would 
be  requisite  :  who  is  to  pay  for  that  in  the  first  instance  ?  [Wilde,  C. 
J. — There  is  no  rule  of  law  upon  the  subject.]  Assuming  that  the 
plaintiff  was  bound  to  prepare  and  to  tender  the  indenture  for  execution 
*1^71  ^^  ^^^  defendant,'*' — it  was  enough  for  the  plaintiff  to  allege  that 
^  he  was  ready  and  willing  to  execute,  and  that  the  defendant  was 
requested  to  execute,  and  refused.  [Maule,  J. — The  allegation  of  dis- 
pensation expounds  what  goes  before,  and  shows  that  that  which  might 
have  been  understood  to  amount  to  an  allegation  of  tender,  must  not  be 
so  expounded  here ;  for,  though  an  allegation  may  be  idle  and  super- 
fluous, you  cannot  treat  it  as  if  it  did  not  ejdst.  There  is  no  averment 
that  the  defendant  had  notice  of  the  plaintiff's  readiness  and  willing- 
ness to  execute  the  indenture :  I  doubt,  therefore,  whether  the  declara- 
tion can  be  good.  Readiness  and  willingness  is  a  matter  that  is  within 
the  party's  own  mind  only.]  Taking  the  whole  declaration  together,  it 
is  submitted  that  it  discloses  a  good  cause  of  action. 

WiLDB,  C.  J. — The  question  here  is,  whether  the  verdict,  which  has 
been  found, — and,  upon  the  evidence,  we  think,  properly  found, — ^for 
the  defendant,  has  been  found  upon  an  issiie  that  is  immaterial.  What 
is  the  nature  of  the  contract  ?  Is  all  to  be  done  on  the  one  side  ?  or, 
is  there  something  to  be  done  to  perfect  the  contract  on  both  sides  ? 
Undoubtedly,  in  a  case  of  this  sort,  the  signature  of  the  master  is  indis- 
pensable. If  so,  and  the  master  complains  of  a  breach  of  the  contract, 
what  is  it  necessary  for  him  to  allege  ?  Suppose  the  old  form  of  inden- 
ture had  been  still  in  use,  where  the  instrument  was  cut  in  two,  and 
each  party  took  a  part  of  it, — how  would  the  case  have  stood  then  ? 
It  seems  to  me  that  the  acts  to  be  done  by  the  plaintiff  on  the  one  side, 
and  by  the  defendant  on  the  other,  were  to  be  contemporaneous :  and 
that,  before  the  plaintiff  complains  of  the  non-performance  of  the  con- 
tract by  the  defendant,  he  should  have  put  himself  in  a  condition  to 
ask  for  performance,  by  being  prepared  to  deliver  what  the  defendant 
*1  ^fil  ^'^^  entitled  to  receive.  This  ^performance  on  the  part  of  the 
^  plaintiff  may  be  dispensed  with  or  discharged,  by  a  notice  from 
the  defendant  that  he  does  not  mean  to  execute  the  contract  on  his 
part.  Now,  what  must  the  plaintiff  in  such  a  case  aver?  He  must,  I 
apprehend,  at  least  aver  that  he  was  ready  and  willing  to  execute  the 
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deed,  and  that  the  defendant  had  notice  of  his  readiness  and  willing- 
ness. Here,  the  plaintiff  does  not  aver  that  the  defendant  had  such 
notice.  He  merely  alleges  that  the  defendant  refused  to  pay  the  52. 
or  to  accept  the  bills,  and  exonerated  and  discharged  the  plaintiff  from 
tendering  the  indenture  to  him  for  execution.  The  declaration  would, 
I  apprehend,  clearly  have  been  bad  without  that  allegation.  Supposing 
you  could  intend  the  allegation  of  readiness  and  willingness  alone  as 
amounting  to  a  tender,  the  subsequent  allegation  here,  prevents  that 
meaning  from  being  given  to  it.  Taking  this  declaration  simply  to 
allege  readiness  and  willingness,  and  no  notice  thereof  to  the  defend- 
ant, it  clearly  discloses  no  good  ground  of  action.  Supposing  the  decla- 
ration to  be  good,  it  is  only  made  so  by  reason  of  the  allegation  which 
is  traversed  by  the  plea :  the  issue,  therefore,  is  not  an  immaterial  one. 
There  is  consequently  no  ground  for  arresting  the  judgment. 

Maule,  J.-^I  am  of  the  same  opinion.  The  lord  chief  justice  is 
satisfied  with  the  verdict :  and  in  that  I  concur  with  him.  The  de- 
fendant has  entered  into  a  contract  that  he  will  make  and  execute  an 
indenture.  The  contract  being  executory,  and  each  to  have  a  part, 
each  party  should  have  been  ready  to  perform  his  part  of  it,  and  was 
bound  to  give  notice  to  the  other  of  such  readiness,  before  he  could 
complaih  of  non-performance.  In  the  declaration,  there  is  no  allega- 
tion of  notice  of  the  plaintiff's  readiness  and  willingness ;  but  it  is 
averred  that  the  defendant  exonerated  and  discharged  the  plaintiff  from 
tendering  the  indenture  for  execution, — ^not  ^that  he  exonerated  p^^  aq 
and  discharged  him  from  giving  notice  of  his  readiness  and  will-  '- 
ingness  to  perform  the  contract  on  his  part.  That  is  consistent  with 
the  parties  having  made  an  agreement  to  do  concurrent  acts,  and  that 
the  plaintiff  should  tender  an  indenture  before  he  could  call  upon  the 
defendant  to  execute  one,  and  that  the  defendant  afterwards  had  dis- 
pensed with  the  formality  of  a  tender.  That  would  still  leave  the 
agreement  untouched  to  this  extent,  that  the  parties  should  concur- 
rently do  those  acts.  Now,  it  is  quite  clear  that  one  party  cannot 
maintain  an  action  against  another  for  not  doing  a  concurrent  act, 
without  averring  that  he  was  ready  and  willing  to  perform  his  part, 
nnd  that  the  defendant  had  notice  of  such  his  readiness  and  willingness* 
This  declaration  does  not  contain  any  such  allegation.  I  therefore 
think  it  bad ;  and  I  also  think  that  the  allegation  which  is  traversed, 
7«d  the  issue  upon  which  is  found  for  the  defendant,  does  not  interfere 
with  his  right  to  judgment.  Supposing  the  declaration  to  be  a  good 
one,  it  is  only  by  that  allegation  that  it  is  made  so ;  and  therefore  the 
issue  upon  it  cannot  be  an  immaterial  one.  A  repleader  takes  placi 
where,  on  the  matters  alleged  and  found  on  the  record,  the  court  can- 
not see  which  way  the  judgment  should  be  pronounced;  and  that  is  the 
case  where  an  immaterial  averment  in  the  declaration  is  traversed  and 
found  for  the  defendant.     The  case  for  a  repleader,  therefore,  does  not 
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arise  here ;  for,  the  court  can  see  that  the  matters  which  are  contained 
in  the  declaration,  and  not  negatived  by  the  finding  of  the  jnry,  show 
no  right  of  action  in  the  plaintiff,  and  therefore  can  see,  that,  in  giving 
judgment  in  conformity  with  the  verdict,  they  run  no  risk  of  giving  a 
judgment  that  is  contrary  to  the  justice  of  the  case ;  for,  assuming  all 
the  allegations  not  found  by  the  jury  to  be  true,  the  defendant  will  still 
be  entitled  to  judgment. 

*1401  *Cresswell,  J, — ^I  am  of  the  same  opinion.  We  cannot,  upon 
-'  this  record,  give  judgment  for  the  plaintiff.  By  the  declaration, 
an  agreement  is  shown,  by  which  the  parties  were  to  do  concurrent  acts. 
To  entitle  the  plaintiff  to  sue  for  the  non-performance  of  the  contract  by 
the  defendant,  he  was  bound  to  show  either  that  he  had  performed  his 
part,  or  that  he  was  ready  and  willing  to  perform  it,  and  that  the  de- 
fendant had  notice  thereof.  The  declaration  does  not  show  notice,  and 
therefore  it  is  bad.  If  it  is  to  be  said  that  the  declaration  is  rendered 
good  by  the  subsequent  allegation,  that  the  defendant  exonerated  and 
discharged  the  plaintiff  from  tendering  an  indenture,  that  is  a  material 
allegation,  and,  being  traversed,  and  found  for  the  defendant,  the  de- 
fendant is  entitled  to  judgment.  As  to  the  repleader, — I  entirely  agree 
with  the  rule  laid  down  by  my  brother  Maule.  Assuming  that  the 
averment  traversed  by  the  plea  is  material,  we  can  see  here  that  the 
plaintiff  is  not  entitled  to  judgment.  Another  rule  upon  this  subject, 
is,  that  a  repleader  is  not  granted  to  the  party  who  has  made  the  first 
default  in  pleading.  Here,  the  first  fault  is  in  the  plaintiff,  unless  the 
last  allegation  makes  the  declaration  good. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  the 
allegation  which  is  traversed  by  the  plea,  is  a  material  and  necessary 
allegation ;  and  that  the  issue  thereon  having  been  found  for  the  de- 
fendant, he  is  entitled  to  our  judgment.  Rule  refused. 
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In  trespass  for  false  imprisonment)  a  plea  jattif  jing  the  apprehension  of  the  plaintiff  on  snspioion 
of  felony,  set  out  rarious  drenmstanoea  of  suspicion,  and,  amongst  others,  stated  a  converse, 
tion  alleged  to  have  been  had  by  the  plaintiff  with  one  A.  At  the  trial,  the  whole  of  the  plea 
was  prored,  except  that  the  conrersation  alleged  to  have  been  had  by  the  plaintiff  with  A., 
was  had  with  B. 

The  defendant  applied  to  the  judge  to  amend  the  plea,  by  inserting  therein  the  name  of  the  right 
person ;  which  was  refused. 

In  leaving  the  case  to  the  jury,  the  judge  told  them  they  must  exclude  from  their  consideration 
the  statement  as  to  the  conversation  with  A.,  and  say  whether  the  facts  which  were  proved, 
and  which  were  known  to  the  defendant  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
were  sufficient  to  cause  a  reasonable  and  cautious  mvkf  noting  bond  Jtde  and  without  prejudice, 
to  suspect  the  plaintiff  of  the  offence  charged : — 

Held,  a  misdirection, — inasmuch  as  it  was  leaving  to  the  jury  what  it  was  the  province  of  the 
judge  to  determine  :  and,  held,  that  the  amendment  was  one  which  might  have  been  made, 
upon  terms,  under  the  latter  branch  of  the  3  A  4  W.  4,  c.  42,  s.  33. 
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This  was  an  action  of  trespass  for  an  assault  and  false  imprisonment. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that,  shortly 
before  the  supposed  trespass  in  the  declaration  mentioned,  to  wit,  on, 
&c.,  at  or  about  9  o'clock  in  the  evening,  in  the  county  of  Middlesex, 
certain  goods  and  chattels  of  one  Joseph  Baxendale,  to  wit,  fifty  silver 
forks,  fifty  silver  spoons,  &c.,  of  great  value,  to  wit,  of  the  value  of 
1002.,  were  with  force  and  arms  feloniously  stolen  from  the  dwelling- 
bouse  of  the  said  Joseph  Baxendale,  by  some  person  to  the  defendant 
unknown,  against  the  peace,  &c. ;  that  the  plaintiff,  before  the  commit- 
ting of  the  said  theft,  had  been  in  the  service  of  the  said  Joseph  Baxen- 
dale, as  coachman,  and  had  been  discharged  therefrom,  and  was  well 
acquainted  with  the  said  house  and  premises  of  the  said  Joseph  Baxen- 
dale, and  knew  that  the  said  plate  was  in  the  possession  of  the  said 
Joseph  Baxendale,  and  where  the  said  plate  was  usually  kept ;  that  the 
said  plaintiff,  on  the  evening  of  the  day  on  which  the  said  felony  was 
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^committed,  and  shortly  before  the  same  was  committed,  was 
seen  by  a  certain  person  who  knew  him,  and  whom  he  knew,  to 
wit,  one  Osman,  in  the  neighbourhood  of  the  said  house,  and  not  in 
the  place  where  the  plaintiff  usually  resided  or  was,  or  had  any  law- 
ful business,  and  that  the  plaintiff  then  endeavoured  to  avoid  being 
seen  or  recognised  by  the  said  person,  and  affected  not  to  know  him, 
but,  upon  being  then  accosted  and  recognised  by  the  said  person,  re- 
quested him  not  to  inform  the  said  Joseph  Baxendale,  or  any  of  his 
£Eumily  or  servants,  that  the  said  person  had  seen  him  on  the  occasion 
aforesaid ;  that  the  plaintiff  was  also,  on  the  evening  of  the  day  on 
which  such  felony  was  committed,  and  shortly  before  it  was  commit- 
ted, Been  to  go  in  the  direction  of  the  place  where  it  was  committed ; 
that,  at  such  time  after  the  committing  of  the  said  felony  as  a  person 
\rould  take  to  pass  quickly  from  the  said  house  along  a  certain  close  of 
the  said  Joseph  Baxendale,  adjoining  thereto,  and  out  of  a  certain  gate 
of  and  belonging  to  the  said  close  and  house,  and  which  led  from  the 
same  unto  and  into  a  certain  public  highway, — into  which  a  person  who 
had  committed  the  said  felony  was  likely  to  have  run  and  escaped, — a 
person  was  heard  to  pass  suddenly  out  of  and  away  from  the  said  house, 
along  the  said  close,  and  through  the  said  g^e,  with  a  step  like  that  of 
the  plaintiff,  and  which  a  certain  person,  to  wit,  one  Sutton,  who  heard 
the  same,  and  who  knew  the  plaintiff,  and  the  sound  of  his  step,  be- 
lieved to  be  his ;  that  a  certain  dog  of  the  said  Joseph  Baxendale,  which 
knew  the  plaintiff,  and  would  not  bark  at  him,  but  was  accustomed  to 
bark  furiously  at  strangers  whom  it  perceived  in  the  said  premises  of 
the  said  Joseph  Baxendale,  on  the  occasion  aforesaid  perceived  a  person 
who  so  passed  away  from  the  said  house,  over  the  said  close,  and  through 
the  said  gate  as  aforesaid,  whilst  in  and  upon  the  said  premises  of  the 
*said  Joseph  Baxendale,  and  then  recognised  the  said  person  as  r^c-i  40 
one  whom  he  knew,  and  then  followed  the  said  person  whose  ^ 
VOL.  IX. — 8 
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8tep  was  like  the  plaintiff's,  without  barking ;  that  a  person  resembling 
the  plaintiff  was  the  said  person,  and  was  seen  to  pass,  and  did  pass 
through  the  said  gate,  within  a  few  minutes  after  the  said  felony  was 
committed,  and  in  such  time  as  a  person  might  have  come  swiftly  from 
the  place  where  the  said  felony  was  committed,  and  the  said  person  did 
then  take  to  flight  along  the  said  highway ;  that  the  plaintiff,  on  the 
occasion  and  at  the  time  aforesaid,  or  any  part  thereof,  had  not  any 
business  or  right  to  be  in  the  said  house  or  close  of  the  said  Joseph 
Bazendale,  or  to  pass  through  the  said  gate ;  that  human  footsteps 
were,  on  the  morning  of  the  day  after  the  committing  of  the  said 
felony,  seen  near  the  said  house,  on  the  said  close,  in  the  direction 
taken  by  the  said  person  who  so  passed  through  the  said  gate  as  afore- 
said, which  footsteps  resembled  the  plaintiff's,  and  which  the  defendant 
then,  and  before,  and  at  the  said  times,  when,  &c.,  believed  to  be  the 
plaintiff's ;  that  the  said  felony  was  committed  by  the  said  person  who 
passed  through  the  said  gate  on  the  occasion  aforesaid :  that  the  de- 
'  fendant  never  had  any  reason  or  ground  to  believe  or  suspect  that  any 
other  person  than  the  plaintiff  was  guilty  of  the  said  felony,  and  the 
defendant,  before  and  at  the  said  time,  when,  &c.,  being  informed  of 
and  knowing  the  premises^  and  having  reasonable  and  probable  cause  to 
suppose^  Buspecty  and  believe^  and  then  supposing^  suspecting^  and  be- 
Uevingy  that  the  plaintiff  had  committed  the  said  felony^  did  forthwith, 
to  wit,  at  the  said  time,  when,  &c.,  cause  the  plaintiff  to  be  arrested 
and  taken,  for  the  purpose  of  being  carried  before  a  justice  of  the 
peace,  to  answer  the  premises,  and  be  dealt  with  according  to  law  in 
respect  thereof;  that,  for  the  purposes  aforesaid,  the  defendant,  at  the 
♦14.4.1  ®*^^  *time,  when,  4c.,  necessarily  caused  the  plaintiff  to  be  gently 
^  assaulted  and  laid  hold  of,  and  to  be  gently  compelled  to  go  in 
custody,  as  in  the  declaration  mentioned ;  that,  because  it  was  very  late 
in  the  evening  when  the  plaintiff  was  arrested,  and  an  unreasonable  time 
to  take  him  before  such  justice  as  aforesaid,  the  defendant  unavoidably 
detained  him  for  a  reasonable  time,  and  in  a  reasonable  manner,  in  the 
said  house  in  the  declaration  mentioned,  the  same  being  a  reasonable  and 
convenient  place ;  that  the  defendant  did,  at  and  within  a  reasonable 
time,  and  in  a  reasonable  manner,  after  the  said  arrest,  cause  the 
plaintiff  to  be  taken  in  custody  before  the  said  justice  of  the  peace,  to 
answer  the  premises  and  be  dealt  with  according  to  law;  thai  the 
defendant,  on  the  occasion  aforesaid,  did  no  more  than  was  necessary 
for  the  purpose  of  arresting  the  plaintiff  and  keeping  him  in  safe 
custody,  until  he  could  be  carried  before  a  justice  of  the  peace,  to 
answer  the  premises,  and  be  dealt  with  according  to  law;  and  that 
these  were  the  same  supposed  trespasses  whereof  the  plaintiff  had 
above  complained  against  the  defendant, — verification. 

To  this  plea  the  plaintiff  replied  de  injurid ;  whereupon  issue  was 
joined. 
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The  cause  was  tried  before  Wildb,  C.  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  term,  1848.  The  facts  which  appeared  in 
evidence  were  as  follows : — The  defendant  occupied  a  large  mansion  in 
the  neighbourhood  of  Finchlej.  The  plaintiff  had  been  in  his  service 
in  the  capacity  of  coachman,  and  consequently  was  well  acquainted 
with  the  premises,  and  knew  where  the  plate  was  kept.  The  plaintiff 
was  dismissed  from  the  defendant's  employ  in  February,  1848,  since 
which  time  he  had  resided  at  Gloucester  Mews,  London.  On  the  6th 
of  March,  about  9  o'clock  in  the  evening,  the  butler  missed  a  tray  full 
of  plate  from  a  ^closet  in  his  pantry,  where.it  had  been  seen 
safe  a  short  time  before,  and,  notwithstanding  immediate  search 
was  made  for  it,  it  could  not  be  found.  On  the  following  morning,  the 
defendant's  bailiff,  crossing  the  lawn,  discovered  the  empty  tray  under 
a  tree  in  the  shrubbery.  On  the  afternoon  and  evening  of  the  day  on 
which  the  robbery  took  place,  the  plaintiff  was  seen  at  Whetstone,  in 
the  immediate  vicinity  of  the  defendant's  house,  and  had  made  an 
appointment  to  meet  a  person  at  a  public-house  there  at  a  later  hour  in 
the  evening,  but  did  not  keep  it.  He  returned  home  to  Gloucester 
Mews,  on  the  night  in  question,  in  a  cab,  the  horse  attached  to  which 
appeared  very  much  distressed,  as  if  he  had  come  a  considerable  dis- 
tance, and  had  travelled  fast. 

It  further  appeared,  that  the  plaintiff,  when  he  was  in  the  service  of 
the  defendant,  had  the  care  of  the  dogs ;  that,  about  9  o'clock  on  the 
evening  of  the  robbery,  the  defendant's  then  coachman,  who  lived  at  the 
porter's  lodge,  heard  a  person  coming  from  the  house  towards  the  gate ; 
and  that  one  of  the  defendant's  dogs,  which  was  in  the  habit  of  barking 
at  strangers,  was  heard  to  <<  sniff"  at  the  man,  as  if  he  recognbed  him, 
but  did  not  bark.  And  a  witness  who  saw  the  man  come  out  at  the 
gate,  but  was  unable  to  identify  him,  described  him  as  having  had  on  a 
round  jacket,  resembling  one  which  the  plaintiff  wore  when  seen  that 
night  at  Whetstone. 

GHie  only  fact  in  the  plea  which  was  not  proved  distinctly  as  alleged, 
was,  that  the  plaintiff  had  been  seen  by  one  Osman  in  the  neighbour- 
hood of  the  defendant's  house  on  the  evening  in  question,  shortly  before 
the  robbery,  and,  when  accosted  by  Osman,  requested  him  not  to  inform 
the  defendant,  or  any  of  the  family  or  servants,  that  he  had  seen  him. 
The  fact  itself  was  proved,  but  the  name  of  the  witness  was  Hawley, 
and  not  Osman. 

*0n  the  part  of  the  defendant,  it  was  submitted,  that  the  plea  r^ic-i^/) 
was  divisible,  and  that  it  was  enough  to  prove  so  much  of  it  as  ^ 
would  justify  the  suspicion  that  the  felony  had  been  committed  by  the 
plaintiff:  and  the  learned  judge  was  asked  to  amend  the  plea,  by  sub- 
stituting the  name  of  Hawley  for  that  of  Osman.  This  was  objected 
to  by  the  plaintiff's  counsel,  who  said  they  came  prepared  to  cross- 
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examine  Osman,  bat  were  not  prepared  to  deal  with  the  witness  pro- 
posed to  be  substituted  for  him. 

The  learned  judge  declined  to  allow  the  amendment,  reserving  to  the 
defendant  leave,  on  motion,  to  question  the  propriety  of  such  refusal. 

The  lord  chief  justice  told  the  jury  that  they  must  exclude  from  their 
consideration  what  had  been  shown  to  have  passed  between  the  plaintiff 
and  Hawley ;  and  he  left  it  to  them  to  say  whether  the  other  facts,  so  far 
as  they  had  b^en  proved  to  their  satisfaction,  and  which  were  known  to 
the  defendant  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
were  sufficient  to  justify  a  reasonable  man,  acting  with  ordinary  caution, 
and  without  prejudice,  in  suspecting  that  the  felony  had  been  committed 
by  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  251. 

ByleSy  Serjt.,  in  Hilary  term  last,  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  an  improper  refusal  to  amend  the  plea,  and  that 
the  verdict  was  against  evidence. — Since  the  case  of  Panton  v.  Williams, 
2  Q.  B.  169  (E.  C.  L.  R.  vol.  42),  1  Gale  &  D.  504,  all  that  is  for  the 
jury  to  determine,  is,  what  are  the  facts,  which  of  them  were  within  the 
knowledge  of  the  defendant  at  the  time,  and  did  the  defendant  act  band 
t'ldTl  fi^*  ^^^  question  of  reasonable  and  probable  cause  '''being 
^  entirely  a  question  of  law  for  the  judge.  Here,  the  whole,  the 
law  as  well  as  the  fact,  was  left  to  the  jury.  The  plea, — ^which  was 
founded  upon  the  case  of  Mure  v.  Kaye,  4  Taunt.  84, — was  substantially 
proved.  It  was  clear  that  a  felony  had  been  committed,  and  that  the 
defendant  acted  with  bona  fides.  [WiLDB,  C.  J. — The  plea  was  entirely 
proved,  with  the  exception  of  the  statement  about  Osman.]  It  was  not 
necessary  to  prove  the  whole  of  the  facts  stated  in  the  plea :  it  was 
enough  to  prove  so  much  of  them  as  showed  reasonable  ground  for 
suspicion.  The  part  which  was  not  proved  was  not  material :  the  de- 
fendant was  not  bound  to  prove  the  name  of  the  person  with  whom  the 
conversation  was  alleged  to  have  taken  place.  [Maulb,  J. — Would 
the  plea  be  a  good  one,  omitting  the  name  ?]  That  is  not  the  true  test. 
[Maule,  J. — I  should  say,  that,  if  it  is  necessary  to  specify  a  particular 
person,  the  plea  must  in  terms  be  proved, — ^like  a  day  that  is  laid  as 
matter  of  substance.  Wilds,  C.  J. — Suppose  the  plea  had  alleged  a 
confession  to  A.  B. ;  would  you  have  proved  your  plea,  by  showing  s 
confession  to  G.  D.  Y]  It  would  not  be  necessary  to  state  in  the  plea 
the  name  of  the  person  to  whom  the  confession  was  made.  The  sole 
object  of  the  plea,  is,  to  enable  the  court  to  see  whether  or  not  the  cir- 
cumstances form  a  ground  of  reasonable  suspicion.  [Maule,  J. — If  you 
substitute  a  different  person,  you  prove  a  different  ground  of  suspicion. 
You  do  not  allege  suspicion,  but  upon  this  ground  as  well  as  others.] 
The  defendant  is  not  bound  to  prove  all  the  grounds  of  suspicion  alleged. 
[Maule,  J. — In  the  case  of  a  plea  justifying  the  dismissal  of  a  servant, 
the  cause  of  dismissal  alleged  need  not  be  entirely  proved.    But  that  ia 
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not  qaite  a  parallel  case :  the  whole  is  not  tied  together  as  being  the 
ground  of  one  suspicion.]  The  learned  judge  clearly  erred  in  leaving 
*it  to  the  jury  to  say  whether  or  not  there  was  reasonable  ground  j-:^^  jq 
of  suspicion.  In  Wedge  v.  Berkeley,  6  Ad.  &  E,  663  (E.  C.  L.  ^ 
R.  vol.  88),  1  N.  &  P.  665,  W.  W.  &  D.  271,  the  direction  was  in  that 
form :  but  the  law  has  since  been  settled  the  other  way,  in  Panton  v. 
Williams. 

A  rule  nisi  having  been  granted, 

WUkins^  Serjt.,  Hawkins^  and  Bailey^  now  showed  cause. — The  plea 
is  bad,  and  therefore,  as  a  verdict  for  the  defendant  would  not  avail 
him,  the  court  will  not  send  the  cause  down  to  a  new  triaL  In  Mure 
V.  Kaye,  4  Taunt.  84,  it  was  held  that  a  plea  justifying  an  arrest  by  a 
private  person,  on  suspicion  of  felony,  must  show  the  circumstances, 
from  which  the  court  may  judge  whether  the  suspicion  was  reasonable. 
[Maulb,  J. — Suppose  the  plaintiff  does  not  choose  to  demur?  It  is 
not  for  the  judge  at  nisi  prius  to  inquire  whether  the  plea  is  good  or 
not.]  Whether  there  was  reasonable  or  probable  cause  or  not,  depends 
npon  a  variety  of  facts,  all  of  which  must  not  only  exist,  but  must  have 
been  communicated  to  the  defendant,  and  have  been  believed  by  him  to 
be  true ;  and  they  must  be  such  as  furnish  ground  for  the  arrest  of  the 
plaintiff.  The  former  being  found  by  the  jury,  the  latter  is  for  the 
consideration  of  the  judge.  Here,  the  lord  chief  justice  told  the  jury, 
in  effect,  that  the  facts  alleged  in  the  plea  afforded  reasonable  ground 
of  suspicion,  if  they,  the  jury,  were  satisfied  that  they  were  communi- 
cated to  the  defendant,  and  he  bond  fide  acted  upon  them.  The  jury 
found  that  enough  was  not  proved,  to  amount  to  a  justification.  In 
Davis  V.  Russell,  5  BingL  854  (K  0.  L.  R.  vol.  15),  2  M.  &  P.  590, 
the  defendant,  a  constable,  being  told  by  one  A.  that  the  plaintiff  had 
robbed  her,  and  the  information  being  countenanced  by  a  supposed 
intercepted  letter  which  was  shown  to  him,  apprehended  the  r^i-i^o 
^plaintiff,  a  respectable  inhabitant  of  Cheltenham,  at  her  lodg-  ^ 
ings,  and  took  her  from  her  bed,  at  night,  to  prison.  The.  charge 
proving  unfounded,  the  plaintiff  sued  the  constable  for  the  false  impri- 
sonment; and  the  judge  at  the  trial  directed  the  jury  to  consider 
whether  the  foregoing  circumstances  afforded  the  defendant  reasonable 
ground  to  suppose  that  the  plaintiff  had  committed  a  felony,  and 
whether,  in  his  situation,  they  would  have  acted  as  he  had  done :  and 
the  court  held  that  this  direction  was  substantially  correct.  In  Beck- 
with  V.  Philby,  6  B.  &  C.  635  (E.  G.  L.  R.  vol.  18),  9  D.  &  R.  487,  the 
direction  was  almost  in  terms  the  same  as  here.  [Williams,  J. — In 
Davis  V.  Russell,  the  jury  found  for  the  defendant :  and,  in  Beckwith  v. 
Philby  the  direction  was  not  objected  to.  The  leading  case  now  upon 
this  subject  is  Panton  «.  WilUams,  2  Q.  B.  169  (E.  C.  L.  R.  vol.  42),  1 
Gale  k  D.  504.  It  was  there  laid  down  by  the  Exchequer  Chamber, 
that,  in  an  action  for  indicting  maliciously  and  without  probable  cause, 
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if  the  defendant  set  up  facts  as  showing  probable  cause,  the  judge  miurt 
determine  whether  the  facts,  if  proved,  or  any  of  them,  constitnte  sach 
cause :  the  jury  are  only  to  decide  whether  the  facts,  or  facts  inferred 
from  them,  exist ;  and  this,  however  complicated  or  nnmerons  the  facts 
may  be.  Maulb,  J. — ^The  defendant  pleads  that  he  had  reasonable 
cause  to  suspect,  and  did  suspect.  The  facts  were  in  dispute.  The 
lord  chief  justice  left  it  to  the  jury  to  say  whether  the  facts  proved, 
amounted  to  such  reasonable  and  probable  cause  as  would  justify  a  rea- 
sonably prudent  man  in  suspecting  the  plaintiff.  It  may  be  that  the 
jury  found  that  a  number  of  facts  existed,  but  found  for  the  plaintiff 
because  tTiey  thought  those  facts  did  not  amount  to  reasonable  and  pro- 
bable cause.  The  summing  up  certainly  does  seem,  implicitly,  to  leave 
the  question  of  reasonable  and  probable  cause  to  the  jury.]  The  rule 
^-  «^,  is  thus  laid  down  by  Lord  *Dbnman,  in  Turner  v.  Ambler,  10  Q. 

J  B.  252,  260  (E.  C.  L.  R.  vol.  59):  "The  prevailing  law  of  rea- 
sonable  and  probable  cause,  is,  that  the  jury  are  to  ascertain  certain 
facts,  and  the  judge  is  to  decide  whether  those  facts  amount  to  such 
cause.  But,  among  the  facts  to  be  ascertained,  is,  the  knowledge  of  the 
defendant,  of  the  existence  of  those  which  tend  to  show  reasonable  and 
probable  cause ;  because,  without  knowing  them,  he  could  not  act  upon 
them ;  and  also  the  defendant's  belief  that  the  facts  amounted  to  the 
offence  which  he  charged ;  because  otherwise  he  will  have  made  them 
the  pretext  for  prosecution,  without  even  entertaining  the  opinion  that 
he  had  a  right  to  prosecute.  In  other  words,  the  reasonable  and  pro- 
bable cause  must  appear,  not  only  to  be  deduoible  in  point  of  law  from 
the  facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time  of  his 
proceeding :  and,  perhaps,  whether  they  did  so  or  not,  is  rather  an  inde- 
pendent question  for  the  jury,  to  be  decided  on  their  view  of  all  the 
particulars  of  the  defendant's  conduct,  than  for  the  judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  properly  referred."  It  was  impos- 
sible that  the  lord  chief  justice  could  have  forgotten  the  rule  now  so 
long  and  so  well  settled,  that  reasonable  and  probable  cause  is  for  the 
judge  only.     In  substance,  it  is  submitted,  the  direction  was  right. 

The  learned  judge  was  also  right  in  refusing  to  allow  the  proposed 
amendment.  The  plea  alleged  the  conversation  to  have  taken  place 
with  Osman :  to  have  permitted  the  name  of  another  person  to  be  sub- 
stituted for  Osman's,  would  clearly  have  prejudiced  the  plaintiff  in  the 
conduct  of  his  action.  In  Boucher  v.  Murray,  6  Q.  B.  862  (E.  C.  L. 
R.  vol.  51),  a  declaration  on  a  guarantee  stated,  that,  in  consideration 
that  the  plaintiff  would  make  advances  of  money  by  way  of  loan  to  B^ 
the  defendant  promised  to  repay  the  plaintiff  such  sums  as  he  should  so 
♦l^^ll  *^^^^^^^9  ^^  ^*  should  make  default;  and  alleged  for  breach, 

^  that  B.  made  default,  and  that  the  defendant  did  not  pay  the 
plaintiff.  To  this  the  defendant  pleaded,  that  the  plaintiff  did  not  make 
the  said  advances  to  B.,  in  manner  and  form,  &c.     At  the  trial,  the 
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jadge  ordered  the  declaration  and  plea  to  be  amended,  by  stating  in 
the  count  that,  in  consideration  that  the  plaintiff  would  procure  the 
BrUiaih  and  Atutralian  Bank^  in  which  the  plaintiff  was  a  partner j  to 
make  advances,  &c.,  to  B.,  the  defendant  promised  to  repay  the  said 
bank  BQch  snma  as  the  plaintiff  should  so  eattse  to  be  advanced^  &c. ;  and, 
in  the  plea,  that  the  plaintiff  did  not  procure  the  said  bank  to  make  the 
said  advances :  and  it  was  held  that  such  amendment  was  not  warranted 
bj  the  statute.  And  in  Bowers  v.  Nixon,  2  Garr.  &  K.  872  (E.  0.  L. 
B.  vol.  61),  it  was  ruled  by  Maulb,  J.,  that  « the  enactments  for  allow- 
ing amendments  at  nisi  prius,  were  intended  to  meet  variances  arising 
from  mere  slips  or  accidents,  and  that  they  do  not  extend  to  a  case  in 
which  the  party  has  intentionally  and  designedly  framed  his  pleading 
in  a  manner  which  gives  rise  to  the  objection."  [Maule,  J. — In  Pratt 
V.  Hanbury,  19  Law  Journ.  N.  S.,  Q.  B.  17,  where  there  was  a  plea  of 
justification  in  an  action  for  a  malicious  prosecution  on  a  charge  of 
receiving  stolen  goods,  alleging  that  the  goods  had  been  stolen  by  ««some 
person  unknown,"  and  the  evidence  at  the  trial  showed  that  the  plain- 
tiff had  received  the  goods  from  a  servant  of  the  defendant,  named 
John  Press, — ^it  was  held  that  the  judge  at  nisi  prius  properly  exercised 
his  discretion,  in  allowing  the  plea  to  be  amended  by  striking  out  the 
words  «some  person  unknown,"  and  substituting  the  words  «John 
Press."  The  statute  8  &  4  W.  4,  c.  42,  s.  23,  contemplates  two  cases 
in  which  amendments  are  to  be  allowed, — ^first,  where  the  variance  is  in 
a  matter,  which,  in  the  ^judgment  of  the  court  or  judge,  is  not  ^^^  .^ 
material  to  the  merits  of  the  case,  and  one  by  which  the  opposite  ^ 
party  cannot  have  been  prejudiced  in  the  conduct  of  his  action  or 
defence, — secondly,  where  it  is  in  a  matter  not  material  to  the  merits 
of  the  case,  but  by  which  the  party  may  have  been  prejudiced.  In  the 
latter  case,  the  amendment  is  to  be  allowed  upon  reasonable  terms. 
This  seems  to  have  been  a  case  falling  within  the  latter  *branch  of  the 
statute,  and  one  in  which  an  amendment  might  properly  have  been 
allowed,  if  properly  asked  for.] 

ByleSy  Serjt.,  and  WilleSy  in  support  of  the  rule. — The  plea  shows 
that  a  felony  had  been  committed,  and  it  discloses  circumstances  rea- 
sonably calculated  to  excite  the  suspicion  which  the  defendant  enter- 
tained and  acted  upon.  The  direction  of  the  learned  judge  was  clearly 
wrong :  he  left  to  the  jury  what  he  ought  himself  to  have  determined, 
viz.,  the  existence  of  reasonable  and  probable  cause.  [Maule,  J. — It 
was  for  the  jury  to  say  whether  the  facts  pleaded  were  proved,  and  for 
the  judge  to  determine  whether  or  not  they  amounted  to  reasonable  and 
probable  cause, — ^reasonable  and  probable  cause,  not  for  suspecting,  but 
for  imprisoning  the  plaintiff.]  Whatever  is  reasonable  and  probable 
cause  for  suspecting,  is  reasonable  and  probable  cause  for  arresting. 
The  judge  was  also  wrong  in  telling  the  jury  to  exclude  from  their  con- 
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sideration  all  about  the  communication  to  Osman  (or  Hawley) :  it  was 
at  all  events  admissible  to  show  that  the  defendant  acted  band  fide. 

Maule,  J. — I  am  of  opinion, — ^and  I  believe  my  learned  brothers  all 
agree  with  me, — ^that  the  rule  must  be  made  absolute  for  a  new  trial, 
on  the  ground  of  misdirection.  If  the  direction  of  the  lord  chief  jus- 
*1  ^^1  ^^^  ^^  substance  was,  that  the  jury  were  to  consider  whether 
^  *the  facts  stated  in  the  plea  were  true,  and  whether  they 
amounted  to  reasonable  and  probable  cause,  then,  no  doubt,  the  direc- 
tion was  wrong.  That  the  direction  took  that  precise  form,  however, 
is  not  quite  clear.  But  it  seems  not  to  be  disputed,  that  his  lordship 
did  go  on  to  say,  that,  in  considering  the  grounds  of  the  defendant's 
suspicion,  they  must  exclude  from  their  minds  the  fact  of  the  alleged 
conversation  with  Osman  (or  Hawley,  as  it  turned  out).  That  clearly 
was  not  correct.  It  was  a  material  fact,  and  might  have  influence 
their  decision.  I  think  the  objection  an  insuperable  one.  Our  decision 
necessarily  involves  this — ^that  the  plea  woidd  have  been  a  perfectly 
good  plea  without  the  allegation  about  Osman.  If  the  plea,  without 
that  allegation,  would  have  been  insufficient,  the  plaintiff  would  have 
been  entitled  to  a  verdict. 

It  is  unnecessary  to  decide  the  other  points.  I  incline  to  think  that 
the  amendment  which  was  proposed  was  in  a  matter  not  material  to  the 
merits  of  the  case,  but  that  it  was  in  a  matter,  by  the  amendment  of 
which  the  opposite  party  might  have  been  prejudiced  in  the  conduct  of 
his  cause;  and  therefore  that  it  was  one  which  ought  to  have  been  made, 
upon  such  terms  as  the  judge  might  think  reasonable,  under  the  con- 
cluding part  of  the  8  &  4  W.  4,  c.  42,  s.  23. 

The  rest  of  the  court  concurring.  Rule  absolute  accordingly. 


,,  *BELL,  Public  Officer  of  THE  NATIONAL  PROVINCIAL 
^^J      BANK  OF  ENGLAND,  v.  WELCH  and  ADAMS.    Jan.  29. 

The  defendants  gave  the  plaintiff  the  foUowing  gaarantee : — "  We,  the  nndenlgned,  henby 
indemnify  the  National  Prorincial  Banking  Company,  to  the  extent  of  1000^.,  advanced  or  to 
be  advanced  to  R.  P.,  by  the  said  company."  It  appeared,  that,  at  the  time  the  guarantee 
waa  giren,  R.  P.  waa  indebted  to  the  bank  in  a  earn  exceeding  10002. : — Held,  that  the  gua- 
rantee did  not»  npon  the  face  of  it,  or  oonitmed  with  reference  to  the  extriniio  oinunatanoeay 
disclose  a  sufficient  consideration. 

A  declaration  upon  the  above  guarantee,  staled,  that,  at  the  time  of  making  the  agreement,  ike., 
R.  P.  kept  an  acconnt  with  the  company,  and  waa  indebted  to  them  in  8002.  for  money 
advanced ;  that  it  was  proposed  between  R.  P.  and  the  company,  that  the  company  should 
advance  him  divers  other  moneys  not  then  agreed  upon  ;  and  that  thereupon  the  agreement 
(setting  it  out)  waa  entered  into :  the  declaration  then  prooeeded  to  aUege,  tha^  **  in  considera- 
tion of  the  premises,"  the  parties  mutually  promised,  ^c,  that  the  company  did  advance  to  R. 
P.  divers  large  sums,  amounting  to  10002.,  and  forbore  and  gave  day  of  payment  to  R.  P., 
Ac. : — Held,  that  the  whole  of  the  allegations  preceding  the  mutual  promises,  formed  pari  of 
the  consideration  for  the  defendants'  promise,  and  were  all  put  in  issue  by  non  assumpsit. 

Assumpsit  on  a  guarantee.     The  declaration  stated,  that,  at  the  time 
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of  the  agreement  thereinafter  mentioned,  the  plaintiff  was  registered 
public  officer  of  the  National  Provincial  Bank  of  England,  carrying  on 
business  at  Blandford,  in  the  county  of  Dorset ;  that  one  Richard  Fin- 
ney kept  a  certain  banking  account  with  the  said  company,  at  their 
branch  bank  at  Blandford,  and  was  indebted  to  the  company  in  8002., 
for  money  advanced  by  them  to  the  said  Richard  Pinney,  and  it  was 
then  proposed  between  the  said  Richard  Pinney  and  the  said  company, 
that  the  said  company  should  advance  to  the  said  Richard  Pinney 
divers  other  moneys  not  then  agreed  upon;  that  thereupon,  after- 
wards, to  wit,  on  the  4th  of  October,  1847,  a  certain  agreement  in 
writing  was  made  and  entered  into  by  the  said  company  and  the 
defendants,  and  was  signed  by  the  defendants,  in  the  words  fol- 
lowing : —  "We,   the   undersigned,   hereby  indemnify  the    National 


^Provincial  Bank  of  England  to  the  extent  of  lOOOZ.,  (advanced 
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or  to  be  advanced  to  Mr.  Richard  Pinney,  of  Hamworthy,  ship- 
builder, by  the  Blandford  branch  of  that  establishment ;  but  the  said 
indemnity  to  cease  when  the  said  Richard  Pinney  shall  have  paid  in  the 
said  sum  of  lOOOZ.  to  the  credit  of  his  account :"  Mutual  promises : 
Averment,  that  the  said  company  did  advance  to  the  said  Richard  Pin- 
ney divers  large  sums  of  money  amounting  to  lOOOZ.,  and  forbore  to 
the  said  Richard  Pinney,  and  gave  him  day  of  payment  of,  the  said 
sum  so  due  to  the  said  company  at  the  time  of  making  the  said  agree- 
ment by  the  defendants,  from  the  time  of  making  the  said  agreement, 
and  forbore  to  him  and  gave  him  day  of  payment  of  the  said  sums  so 
advanced  to  him  after  the  making  of  the  said  agreement,  from  the  time 
when  the  last-mentioned  sums  were  respectively  advanced,  until  the 
said  Richard  Pinney  had  had  a  reasonable  time  to  pay  the  said  sum 
of  10002.  in  to  his  account,  to  wit,  from  the  said  several  periods 
respectively  up  to  the  commencement  of  the  suit :  that  the  said  com- 
pany were  always  from  the  time  of  making  the  agreement  and  promise 
by  the  defendants,  until  and  at  and  after  the  said  Richard  Pinney  had 
had  a  reasonable  time  to  pay  in  the  said  sum  of  lOOOZ.  to  the  credit  of 
his  account,  ready  to  receive  the  same,— of  which  the  defendants  had 
notice :  that,  although  the  said  Richard  Pinney,  after  the  making  of 
the  said  agreement,  to  wit,  on,  &c.,  paid  in  to  his  account  the  small  sum 
of  1792.  lOa.  10(2.,  yet  he  did  not  pay  in  the  residue  of  the  sum  of 
10002.,  to  wit,  8202.  9«.  2d.,  or  any  part  thereof,  and  the  said  agree- 
ment and  promise  of  the  defendants  had  been  since  the  making  thereof, 
and  were  still,  in  full  force,  virtue,  and  effect :  that,  at  the  expiration 
of  the  said  reasonable  time  for  the  said  Richard  Pinney  to  have  paid 
in  10002.,  to  wit,  on  the  1st  of  January,  1848,  he  was  indebted  to  the 
said  company  in  a  sum  *exceeding  10002.,  to  wit,  20002.,  for  r^^Kg 
money  at  the  time  of  the  making  of  the  said  agreement  and  ^ 
promise  of  the  defendants  advanced  or  to  be  advanced  to  the  said 
Richard  Pinney  by  the  said  company,  according  to  the  true  intent  and 
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meaning  of  the  said  agreement  and  promise  of  the  defendants  as  afore- 
said :  yet  that  the  said  Richard  Pinnej,  although  requested  so  to  do, 
had  not  paid  the  said  last-mentioned  sum,  or  any  part  thereof;  that  of 
this  the  defendants  had  notice,  and  were  then  requested  by  the  said 
company  to  pay  the  last-mentioned  sum,  to  the  extent  of  10002.,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement  and  promise 
of  the  defendants  in  that  behalf;  yet  that  the  defendants  had  not  paid 
the  same,  or  any  part  thereof. 

There  was  also  a  count  upon  an  account  stated. 
The  defendants  pleaded  several  pleas,  but  the  only  material  one  was 
non  assumpsit ;  upon  which  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Wildb,  G.  J.,  at  the  sittings  in  London 
after  last  Trinity  term.  The  facts  that  appeared  in  evidence  were,  that 
the  plaintiff  was  the  public  officer  of  The  National  Provincial  Bank  of 
England,  having  a  branch  establishment  at  Blandford,  in  the  county  of 
Dorset,  the  business  of  which  was  conducted  by  one  May ;  that  one 
Richard  Pinney  had,  for  some  years,  banked  at  the  Blandford  branch, 
and  had  been  allowed,  on  several  occasions,  to  overdraw  his  account, 
upon  the  faith  of  guarantees,  limited  in  point  of  time  and  amount, 
signed  by  the  defendant  Welch ;  and  that,  on  the  8th  of  July,  1847, 
May,  the  manager  of  the  Blandford  branch,  addressed  and- sent  the 
following  letters  to  Richard  Pinney,  and  to  Welch  :- 

<<  National  Provincial  Bank  of  England. 
"Blandford,  July  8,  1847. 
"Dear  Sir, — ^We  are  advised  of  the  payment  to  your  credit,  per 
^-if-rr-i  London  Joint,  of  8502.  this  morning;  and  *your  acceptances 
-^  will  be  duly  advised.    You  must  be  aware  that  these  transactions 
exhaust  the  temporary  guarantee,  and  leave  the  bank  comparatively 
unprotected :  and  I  have,  therefore,  to  beg  you  will  either  forward  the 
permanent  guarantee,  which  might  be  completed  in  ten  minutes,  or  a 
fresh  temporary  one.    All  the  unpleasantness  and  correspondence  of  this 
nature  is  occasioned  by  your  own  neglect,  in  not  providing  the  promised 
permanent  guarantee :  and  I  have  no  doubt  Mr.  Welch  will,  upon  your 
showing  him  this  note,  give  his  attention  to  the  matter  without  further 
delay.     Yours,  &c. 

(Signed)     "  J.  May,  Manager." 
"  R.  Pinney,  Esq." 

"  National  Provincial  Bank  of  England. 
Blandford,  August  27,  1847. 
"  Dear  Sir, — ^When  I  saw  you  in  Poole,  you  told  me  you  would  forth- 
with forward  me  the  permanent  guarantee  for  Mr.  Pinney.  Your  last 
temporary  one  has  been  some  time  exhausted ;  and  I  trust  you  will  at 
once  forward  me  the  permanent  guarantee,  or  a  fresh  temporary  under- 
taking, as  usual.     Yours,  &c. 

(Signed)    "  J  May,  Manager." 
"M.K.  Welch,  Esq." 
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On  the  4th  of  October,  1847,  the  following  guarantee  was  given  to 
May,  signed  by  both  the  defendants : — 

"  Poole,  Oct.  4,  1847. 

"We,  the  undersigned,  hereby  indemnify  the  National  Provincial 
Bank  of  England,  to  the  extent  of  10002.,  advanced,  or  to  be  advanced^ 
Mr.  Richard  Pinney,  of  Hamworthy,  ship-builder,  by  the  Blandford 
branch  of  that  establishment ;  but  the  said  indemnity  *to  cease  p^-  -« 
when  he  shall  have  paid  in  the  said  sum  of  lOOOZ.  to  the  credit  '- 
of  his  account. 

(Signed)     «M.  K.  Welch, 
«G.  A.  Adams." 

At  the  time  this  guarantee  was  given,  Pinney  was  indebted  to  the 
bank  in  14002.  After  the  date  of  the  guarantee,  8122.  lit.  was  advanced 
by  them  to  Pinney,  and  1792. 10a.  10c2.  was  paid  in  by  him  to  the  credit 
of  his  account. 

On  the  part  of  the  defendants,  it  was  submitted,  that  the  guarantee 
was  void  for  uncertainty,  and  for  want  of  a  sufficient  consideration 
appearing  on  the  face  of  it ;  and  that  the  averment  of  the  proposal 
between  Pinney  and  the  bank,  that  the  latter  should  advance  moneys 
to  the  former, — ^which,  it  was  insisted,  was  put  in  issue  by  non  assump- 
sit,— ^was  not  proved. 

Under  his  lordship's  direction,  the  jury  found  for  the  plaintiff,  damages 
10002.,  leave  being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit, upon  the  objections  above  mentioned,  or  to  reduce  the  damages  by 
the  sum  of  1792.  10«.  lOd. 

Channelly  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a 
rule  nisi  to  enter  a  nonsuit,  or  to  reduce  the  damages ;  or  to  arrest  the 
judgment,  on  the  ground  that  the  declaration  disclosed  no  good  cause 
of  action.  He  referred  to  Raikes  v.  Todd,  8  Ad.  k  E.  846  (E.  C.  L. 
R.  vol.  55),  1  P.  &  D.  138,  Johnston  v.  Nicholls,  1  M.  Gr.  &  S.  251 
(E.  C.  L.  R.  vol.  50),  and  Chapman  v.  Sutton,  2  M.  Gr.  &  S.  634  (E. 
C.  L.  R.  vol.  52). 

Shee,  Serjt.,  and  Jame9  WUde^  showed  cause. — The  ground  upon 
which  a  nonsuit  is  asked  for,  is,  that  the  proposal  alleged  in  the  decla- 
ration, is  part  of  the  ^consideration  for  the  defendants'  promise,  ^^^  -^ 
and  that  there  was  no  evidence  of  any  such  proposal.  The  gua-  ^ 
rantee  itself,  however,  it  is  submitted,  affords  some  evidence  of  a  pro- 
posal ;  and,  besides,  it  was  shown  that  the  defendants  had,  on  several 
previous  occasions,  given  the  bank  temporary  guarantees  in  the  same 
form.  Further,  it  is  submitted,  that  it  was  not  necessary  to  prove  that 
allegation :  it  was  mere  matter  of  inducement.  [Maulb,  J. — Is  it  not 
made  material  and  necessary  to  be  proved,  by  the  statement  that  it  was 
part  of  the  consideration  for  the  defendants'  promise  ?]  But  for  the 
words  <Mn  consideration  of  the  premises,"  there  would  have  been  no 
difficulty.    [Maule,  J. — ^If  it  had  been,  <<  in  consideration  of  the  said 
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proposal/'  it  would  have  been  difficult  to  say  that  the  proposal  was  not 
put  in  issue.]  Non  assumpsit  puts  in  issue  the  making  of  the  promise 
upon  the  consideration  stated :  Sutherland  v.  Pratt,  11  M.  &  W.  296,t 
2  Dowl.  N.  S.  813.  Does  it  put  in  issue  <<the  premises,"  as  a  matter 
of  fact  ?  [Maulb,  J. — Where  the  promise  is  inferred  from  the  con- 
sideration, non  assumpsit  puts  it  in  issue.]  The  contract  is  set  out  in 
terms  in  the  declaration :  the  whole  consideration  must  appear  upon 
the  face  of  the  instrument.  « In  consideration  of  the  premises"  means 
no  more  than  «in  that  state  of  things."  [Maulb,  J. — ^It  means,  in 
truth,  merely  an  averment  of  notice.]  The  premises  themselves  are 
not  in  the  nature  of  a  consideration.  If  the  proposal  is  a  material  alle- 
gation, it  is  admitted :  Bennion  v.  Davison,  8  M.  &  W.  ITO.f 

To  make  a  guarantee  good,  it  is  necessary  that  the  consideration 
should  distinctly  appear  upon  the  face  of  it.  It  will  be  contended,  on 
the  other  side,  that  it  is  doubtful  whether  the  consideration  for  the  gua- 
rantee, was  past  or  future  advances.  <<  Advanced  or  to  be  advanced," 
*lf)01  ™^^  ^^  ^^^  << advanced  and  to  be  ^advanced;"  and  then  the 
^  guarantee  would  be  sufficient ;  Johnson  v.  NichoUs,  1  M.  6r.  & 
S.  251  (E.  C.  L.  B.  vol.  50) ;  Chapman  v.  Sutton,  2  M.  Gr.  &  S.  634 
(E.  C.  L.  B.  vol.  52).  [Cresswell,  J. — ^Was  it  meant  to  be  a  guarantee 
for  the  8002.  said  to  have  been  already  advanced,  if  no  more  were  ad- 
vanced ?]  Clearly  not.  The  declaration  states  that  there  had  been  a 
proposal  by  Pinney  to  the  bank  to  advance  money  to  him,  and  that 
8002.  only  had  been  advanced.  The  promise  is,  to  indemnify  the  bank 
to  the  extent  of  lOOOZ.  advanced.  If  it  had  stopped  there,  there  would 
have  been  an  implied  promise  of  indemnity.  [Maule,  J. — I  doubt 
that.]  « Indemnify"  implies  a  forbearance.  [Maule,  J. — For  how 
long  ?]  For  a  reasonable  time.  [Maule,  J. — ^What  is  a  reasonable 
time  ?]  The  case  which  seems  to  approach  the  nearest  to  this,  is  Baikes 
V.  Todd,  8  Ad.  &  E.  846  (E.  C.  L.  B.  vol.  85),  1  P.  &  D.  138.  The 
guarantee  there  was, — « I  undertake  to  secure  to  you  the  payment  of 
any  sums  you  have  advanced,  or  may  hereafter  advance,  to  D.  on  his 
account  with  you,  commencing,  &c.,  not  exceeding  20002."  The  decla- 
ration thereon  stated  that  the  plaintiffs  had  opened  an  account  with, 
and  made  advances  to,  D.,  commencing  on,  &c.,  and  that  the  guarantee 
was  given  in  consideration  of  the  premises,  and  also  in  consideration  that 
the  plaintiff,  at  the  request  of  the  party  guarantying,  would  continue 
to  advance  further  sums  to  D.  on  his  said  account  with  the  plaintiffs : 
and  it  was  held  that  the  consideration  did  not  sufficiently  appear  by  the 
written  instrument,  to  support  the  declaration ;  but  two  of  the  judges, 
— Lord  Denman  and  Coleridge,  J., — seemed  to  think  that  the  words 
imported  a  consideration  of  forbearance.  In  construing  instruments 
of  this  nature,  the  court  will  look  at  the  surrounding  circumstances. 
In  Newbury  v.  Armstrong,  6  Bingh.  201  (E.  C.  L.  B.  vol.  19),  8  M. 
&  P.  509,  TiNDAL,  C.  J.,  says :  <<  We  ought  not  to  be  too  strict  in 
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^he  construction  of  these  instruments;  for,  if  every  agreement  r^-^n^ 
entered  into  by  a  tradesman  be  so  minutely  criticised,  it  vill  be  '- 
necessary  to  resort  to  an  attorney  in  the  most  common  intercourse  of 
life."  In  Tanner  v.  Moore,  9  Q.  B.  1  (E,  C.  L.  R.  vol.  58),  a  declara- 
tion,  in  assumpsit,  stated  that  T.  had  commenced  an  action  against  M. 
for  1652. ;  and  that,  in  consideration  of  T.'s  <«  agreeing  to  stay  the  said 
action,*'  the  defendant  promised  to  pay  T.  the  1652.  within  six  months 
next  after  the  decease  of  A.  The  promise,  as  proved,  was,  to  pay,  as 
above,  in  consideration  of  T.'s  <<  having  agreed"  to  stay  the  action ;  and 
it  was  held,  that  this  was  no  variance,  and  that  a  valid  consideration 
was  proved.  In  delivering  the  judgment  of  the  court,  Lord  Denman 
there  says:  <<Here,  the  declaration  speaks  of  the  consideration  as  the 
plaintiff's  agreeing  to  %tay^  &c.  Now,  that  word  necessarily  implies  a 
continuing  agreement  till  the  action  is  stayed :  and  the  words  of  the 
instrument,  « having  agreed,'  necessarily  imply  the  same ;  for,  it  would 
be  absurd  to  suppose  that  the  defendant  bound  himself  to  pay  the 
money,  in  consideration  of  the  plaintiff's  merely  having  at  a  past  time 
agreed  to  stay  the  proceedings,  unless  that  agreement  was  continuing 
at  the  time  of  the  signing  of  the  instrument,  and  until  the  action  was 
actually  stayed."  So,  here,  it  would  be  absurd  to  suppose  that  the 
defendants  would  consent  to  guaranty  the  past  account,  unless  something 
future  was  to  be  done  by  the  bank  for  Finney's  benefit.  In  Haigh  v. 
Brooks,  10  Ad.  &  E.  809  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  477,  the  guar- 
antee was  in  these  terms : — <'  Messrs.  H.  In  consideration  of  your  being 
in  advance  to  L.  in  the  sum  of  l0,000Z.  for  the  purchase  of  cotton,  I  do 
hereby  give  you  my  guarantee  for  that  amount  on  their  behalf:"  and 
it  was  held,  by  the  court  of  error,(a)  that  the  guarantee  did  not 
^necessarily  imply  a  past  advance;  and  that  the  plaintiffs,  on  a  r^ci/^o 
trial,  might  have  offered  evidence  to  show  that  future  advances  ^ 
had  been  contemplated.  In  Goldshede  v.  Swan,  1  Exch.  154,t  in  an 
action  on  the  following  guarantee, — <<  In  consideration  of  your  having 
this  day  advanced  to  our  client,  Mr.  V.  D.,  7502.,  secured  by  his  war- 
rant of  attorney,  payable  on  the  22d  of  August  next,  we  hereby  jointly 
and  severally  undertake  to  pay  the  same  on  default,  &c.  Dated  the 
22d  of  June,  1840," — ^the  declaration  stated,  that,  in  consideration  that 
the  plaintiff  would,  on  the  22d  of  June,  1840,  lend  to  one  V.  D.  7502., 
on  the  security  of  a  warrant  of  attorney,  payable  on  the  22d  of  August 
then  next,  and  would  forbear  and  give  time  to  V.  D.  until  the  22d  of 
August,  the  defendant  promised,  &c. :  and  it  was  held,  that  the  instru- 
ment was  sufficiently  ambiguous  to  admit  of  evidence  to  show  that  the 
advance  was  not  a  past  one,  but  was  made  simultaneously  with  the 
execution  of  the  guarantee ;  and  that  no  amendment  of  the  declaration 
was  necessary.  Pakkb,  B.,  there  said :  <<  I  entertained  some  doubt,  at 
first,  whether  the  consideration  which  appears  on  the  face  of  this 

(a)  Brooki  V.  Haigb,  10  Ad.  k  E.  323  (E.  CUR.  Tol.  37),  4  P.  A  D.  228. 
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guarantee,  was  sufficiently  ambiguous  to  let  in  an  explanation.  But,  on 
the  authority  of  the  cases  of  Haigh  v.  Brooks  and  Butcher  v.  Steuart, 
11  M.  &  W.  857, 1 1  think  it  is.  I  think  that  the  evidence  was  properly 
admitted,  not  for  the  purpose  of  contradicting  the  instrument,  but 
to  explain  the  meaning  of  its  terms.  It  was  proved  that  no  money 
had  been  advanced  before  the  execution  of  the  instrument :  it  must, 
therefore,  be  read  as  pointing  to  future  advances:  and  there  is 
nothing  inconsistent  or  unnaturi^l  in  this  construction.  Upon  this 
ground  the  Queen's  Bench  proceeded  in  Haigh  i;.  Brooks ;  and  nobody 
can  doubt  that,  in  that  case,  the  memorandum  might  be  read  as 
*lfi^1  *^^^^^^^S  ^^  *  P*8t  event.  So,  in  Butcher  v.  Steuart,  it  was 
^  shown  that  no  release  had  been  procured ;  and  the  time  was  held 
to  be  a  future  one.  Butcher  v.  Steuart  was  recognised  in  Tanner  v. 
Moore.  Now,  reading  this  instrument  with  the  facts  given  in  evidence, 
there  is  nothing  inconsistent  with  its  being  for  a  future  event.  I,  how- 
ever, found  my  opinion  upon  the  cases  of  Haigh  v.  Brooks  and  Butcher 
V.  Steuart."  [Williams,  J. — Would  the  present  guarantee  attach 
immediately?  or  only  upon  future  advances  being  made?]  In  the 
latter  event,  probably.  The  court  will  look  at  the  existing  state  of 
circumstances,  as  apparent  on  the  face  of  the  record,  in  construing  the 
instrument.  In  Chapman  t^.  Sutton,  2  M.  Gr.  &  S.  684  (E.  C.  L.  R.  vol. 
52),  the  guarantee  was  almost  in  terms  the  same  as  this  :  it  was — «<  In 
consideration  of  advances  made  and  to  be  made  by  A.  &  B.,  or  by  any 
other  persons  of  whom  their  firm  may,  from  time  to  time,  consist,  in 
the  way  of  loan,  &c.,  we  jointly  and  severally  hereby  guaranty  to  A. 
k  B.  the  repayment  of  the  said  advances,  and  to  indemnify  them 
against  any  loss  by  reason  of  such  advances ;  our  liability  not  to  exceed 
1000!.,"  &c. :  and  it  was  held  that  it  disclosed  a  sufficient  consideration. 
In  Johnson  v.  NichoUs,  1 M.  Gr.  k  S.  251  (E.  C.  L.  R.  vol.  50),  B.  gave  A. 
the  following  guarantee, — <<  As  you  are  about  to  enter  upon  transactions 
in  business  with  C,  with  whom  you  have  already  had  dealings,  in  the 
course  of  which  C.  may,  from  time  to  time,  become  indebted  to  you ;  in 
consideration  of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you  for, 
and  guaranty  to  you,  the  payment  of  any  sums  of  money  which  C.  now 
is,  or  may  at  any  time  be,  indebted  to  you,  so  that  I  am  not  called  upon 
to  pay  more  than  the  sum  of  20002."  There  had  been  consider- 
able dealings  between  A.  and  C.  prior  to  the  date  of  the  guarantee, 
consisting  of  loans  of  money,  payments  made  for,  and  ^goods  sup- 
plied to  C.  by  A.,  the  credit  upon  which  had  not  then  expired ; 
and  those  dealings  had  been,  to  a  small  extent,  since  continued.  The 
declaration  alleged  the  existence  of  the  prior  dealings  between  A.  and 
C,  of  the  three  descriptions  above  mentioned,  and  then  went  on  to 
state,  that,  in  consideration  that  A.  would  continue  such  dealings  as 
aforesaid  with  C,  B.  promised  A.  to  be  responsible  for,  and  to  guaranty, 
the  payment  of  any  sums  of  money  which  C.  then  was,  or  at  any  time 
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thereafter  might  be,  indebted  to  A.,  in  the  course  of  sacfa  dealings  as 
aforesaid, — that  is  to  satfj  as  weU  in  respect  of  the  said  sums  of  money 
90  lent  and  advanced  on  credit  as  aforesaid^  and  of  the  said  sums  of 
money  so  paid,  laid  out,  and  expended  on  credit  as  aforesaid,  and  of  the 
said  goods  so  sold  on  credit  as  aforesaid,  and  which  respective  credits 
were  wholly  unexpired  as  aforesaid  at  the  time  of  the  making  of  the  said 
promise,  as  also  in  respect  of  such  dealings  so  to  he  continued  as  afore* 
said,  so  that  C.  should  not  be  called  on  to  pay  more  than  20002.  It 
was  held,  that  the  guarantee  disclosed  a  sufScient  consideration  for  the 
payment,  as  well  of  the  past  as  of  the  future  debt ;  and  that  there  was 
no  yariance  between  the  declaration  and  the  proof.  Erlb,  J.,  there 
said :  <<  The  written  agreement  that  was  produced  in  proof,  required 
some  parol  evidence  to  show  its  application ;  and  it  might  properly  be 
explained,  by  showing  the  nature  and  character  of  the  dealings  prior 
and  subsequent  to  it :  and  I  think  the  evidence  given  was  quite  con- 
sistent with  the  guarantee  itself,  and  with  the  expansion  of  it  in  the 
declaration."  .  The  meaning  of  the  guarantee  in  the  present  case,  is, 
that  the  bank  have  advanced,  and  may  in  future  advance,  money  to 
Pinney,  and  that,  if  they  do  make  future  advances,  the  defendants 
undertake  to  indemnify  them  against  the  whole,  both  past  and  future. 
Consistently  with  the  nature  of  the  transactions  disclosed  by  the  evi* 
dence,  the  court  can  *put  no  other  construction  upon  it.  [Maule,  r^i-i  gr 
J. — In  that  case,  you  are  reduced  to  this  difficulty,  that  the  ^ 
paper  shows  no  consideration  upon  the  face  of  it.]  It  must  be  assumed 
that  the  bank  were  not  at  once  to  sue  the  customer  for  the  past  advances. 
Unless  that  were  so,  the  undertaking  would  have  been  simply  an  under- 
taking to  pay  the  existing  debt. 

As  to  the  reduction  of  damages,  it  appears  that  1792.  10s.  lOd.  had 
been  paid  into  the  bank  by  Pinney,  and  the  defendants  claim  to  set  off 
that  sum  in  reduction  of  their  liability  upon  the  guarantee.  To  do  this, 
will  be  doing  violence  to  the  language  of  the  guarantee.  [Maulb,  J. — 
Ton  do  greater  violence  to  the  sense  of  the  document,  if  you  do  not 
allow  the  set-off.] 

Channell,  Serjt.,  and  Barstow,  in  support  of  the  rule. — The  allegation 
in  the  declaration,  which  precedes  the  statement  of  the  defendant's 
promise,  clearly  was  put  in  issue  by  non  assumpsit,  unless  it  can  be  said 
to  be  mere  surplusage,  which,  it  is  submitted,  it  cannot  be.  «The 
premises"  are  merely  a  promise  for  the  debt  or  default  of  a  third  person, 
and  therefore  the  case  would  be  within  the  statute  of  frauds.  Now,  it 
is  quite  settled,  that  the  promise  as  well  as  the  consideration  must  be 
collected  from  the  face  of  the  guarantee.  The  declaration  alleges  thc% 
800/.  was  due  from  Pinney  to  the  bank :  the  evidence  was,  that  14002. 
was  due.  It  may  be  conceded  that  the  court,  in  dealing  with  an  instru- 
ment of  this  sort,  will  not  look  at  the  adequacy  of  the  consideration. 
It  may  also  be  conceded,  that,  if  there  had  been  an  engagement  on  the 
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part  of  the  bank  to  make  fatore  advances,  or  to  forbear  to  press  for 
payment  of  past  advances,  the  guarantee  would  have  been  good.  So, 
if  the  contract  had  been  conditional, — to  attach,  on  future  advances 
being  made.  But,  here,  there  is  no  contract  to  forbear,  no  engagement 
^^r^n-,  for  future  ^advances;  nor  is  the  contract  conditional;  it  is  alter- 

^  native.  In  the  cases  referred  to,  the  parties  confessedly  could 
not  have  contemplated  a  liability  to  arise  on  the  part  of  the  defendant, 
except  in  the  event  of  goods  being  supplied  or  money  advanced.  But, 
here,  the  parties  may  have  contemplated,  and  evidently  did  contemplate, 
the  defendants*  being  liable,  even  though  no  future  advances  were  made. 
To  that  contemplation  the  law  will  not  give  effect.  In  Newbury  v. 
Armstrong,  the  whole  consideration  for  the  defendant's  undertaking 
was  in  future.  [Maulb,  J. — Do  you  contend,  with  reference  to  the 
statute  of  frauds,  that  evidence  may  not  be  given  of  matters  of  fact  in 
relation  to  which  the  contract  was  entered  into  ?]  It  is  not  necessary 
to  go  that  length.  [Maule,  J. — May  not  the  debt,  where  its  amount 
is  left  in  doubt,  be  shown  otherwise  than  by  writing  ?]  It  may  be  con- 
ceded that  it  may,  though  even  that  may  be  subject  to  some  qualifica- 
tion. It  is  not  contended  that  the  written  contract  can  never  be 
explained  by  parol,  or  by  reference  to  extraneous  circumstances :  but 
it  is  submitted  that  the  cases  where  that  has  been  permitted,  are  no 
authority  for  the  plaintiff  upon  the  present  occasion, — ^first,  because  the 
nature  of  the  ambiguity  was  different, — secondly,  because,  here,  the 
explanation  that  is  given,  is  not  the  explanation  stated  upon  the  record. 
[Maulb,  J. — The  rule  is  not,  I  conceive,  confined  to  cases  of  ambiguity. 
The  admissibility  of  the  fact  must  depend  on  something  other  than 
ambiguity.  If  the  ambiguity  is  not  apparent  on  the  face  of  the  instru- 
ment, you  give  it  in  evidence  for  some  other  purpose.  When  the  docu- 
ment speaks  of  some  matter  of  fact  existing  dehors  the  instrument,  parol 
evidence  must  be  received.]  A  patent  ambiguity  cannot,  in  general,  be 
explained  by  evidence :  but,  where  the  ambiguity  is  raised  by  evidence, 
there  you  may  explain  it.  It  is  to  this  sort  of  ambiguity  that  the  cases 
*1  f)71  *^^^^^  rather  point.     Thus,  in  Haigh  v.  Brooks,  a  doubt  was  sug- 

^  gested  whether  the  words  <<  you  being  in  advance,"  meant  to 
import  a  past  or  a  future  consideration.  [Maule,  J. — ^Ambiguity  means, 
that  the  word,  or  the  instrument,  is  susceptible  of  two  senses,  the  one 
exclusive  of  the  other.  In  Haigh  i;.  Brooks,  the  court  thought  the 
guarantee  comprehended  advances  both  past  and  future;  there  was, 
therefore,  no  ambiguity  in  the  sense  I  have  mentioned.  The  argument 
there  was, — this  guarantee  is  not  a  binding  one,  because  it  applies 
'exclusively  to  past  advances.  But  the  court  conceived  that  it  might 
comprehend  future  as  well  as  past  advances,  and  that,  if  there  were 
future  advances,  the  guarantee  was  a  binding  one.]  In  Butcher  v. 
Steuart,  the  memorandum  was  as  follows : — <<  Between  A.  B.,  plaintiff, 
and  C.  D.,  defendant.     In  consideration  of  your  having  relea$ed  the 


[*168 


9  MANNING,  GRANGER,  &  SCOTT.  167 

aboye-named  defendant  from  castody,  I  hereby  engage  within  one  month 
from  this  date  to  pay  yon  the  som  of  500Z.,  and  to  hand  you  over  a 
bond  for  the  residue  of  the  debt,  interest,  and  costs  in  this  action,  pay- 
able at  the  expiration  of  five  years,  with  interest  at  the  rate  of  5  per 
cent,  in  the  mean  time,  half-yearly,  &c. :  and  the  court  held  that  the 
contract,  as  explained  by  the  facts,  was  not  within  the  statute  of  frauds. 
In  Groldshede  v.  Swan,  Alderson,  B.,  says :  <<  If  the  words  had  been 
(having  advanced  yeHerday^*  the  evidence  would  not  have  been  admis- 
sible, as  it  would  have  been  a  contradiction."  Here,  taking  the  antece- 
dent allegations  in  the  declaration  as  admitted,  they  show  only  pa»^ 
advances.  [Maulb,  J. — The  declaration  alleges  subsequent  advances 
to  have  been  made.]  Not  in  this  part  of  it.  [Maule,  J. — Your  argu- 
ment is,  that  non  assumpsit  puts  all  the  preceding  allegations  in  issue, 
and  that  all  must  be  proved  by  writing  7]  So  far  as  is  necessary  to 
constitute  a  consideration.  Whatever  constitutes  the  contract,  must  be 
proved  by  writing.  No  ^contract  for  future  advances  is  neces- 
sarily to  be  inferred  from  this  instrument :  nor  any  contract  for 
forbearance.  In  James  v.  Williams,  5  B.  &  Ad.  1108  (E.  G.  L.  R.,  voL 
27),  3  N.  &  M.  196  (E.  C.  L.  R.,  vol.  28),  2  Dowl.  P.  C.  481,  a  letter 
from  the  defendant  to  the  plaintiff,  in  these  words, — «  As  you  have  a 
claim  on  my  brother  for  52.  178.,  for  boots  and  shoes,  I  hereby  under- 
take to  pay  you  the  amount  within  six  weeks  from  this  day," — ^wa& 
held  not  to  satisfy  the  statute  of  frauds. 

Wilde,  C.  J. — ^Looking  at  this  guarantee,  there  is  undoubtedly  great 
difficulty  in  saying  that  there  is  any  consideration,  construing,  the  instru- 
ment by  its  terms,  or  with  reference  to  the  surrounding  circumstances. 
The  terms  of  the  guarantee  are, — <<  We,  the  undersigned,  hereby  indem- 
nify the  National  Provincial  Bank  of  England,  to  the  extent  of  10002. 
advanced,  or  to  be  advanced,  Mr.  Richard  Pinney,  by  the  Blandford 
branch  of  that  establishment ;  but  the  said  indemnity  to  cease  when  he 
shall  have  paid  in  the  said  sum  of  10002.  to  the  credit  of  his  account. ' '  The 
words  <«  advanced  or  to  be  advanced"  might  fairly  admit  of  the  construc- 
tion that  future  as  well  as  past  advances  were  meant :  but  the  facts 
show,  that,  at  the  time  this  guarantee  was  given,  there  was  a  debt  of 
1400/.  due  to  the  bank  from  Richard  Pinney :  and  there  is  nothing  upon 
the  face  of  the  instrument,  and  certainly  nothing  when  the  state  of  the 
account  between  Pinney  and  the  bank  is  looked  at,  to  show  that  the 
parties  contemplated  a  security  for  future  advances  to  the  extent  of 
10002.  There  was  at  that  time  a  sum  exceeding  10002.  already 
advanced;  and  the  guarantee  in*  terms  binds  the  defendants  to  pay 
10002.  of  it.  What  is  the  consideration  for  that?  The  argument  is, 
that  the  word  <<  indemnify"  makes  the  guarantee  attach,  inasmuch  as  it 
imports  that  the  bank  incurred  some  '^'future  hazard.  We  can  ri^^n^ 
only  construe  the  language  used  by  the  parties,  according  to  its  ^ 
ordinary  meaning ;  and,  so  construing  it,  the  guarantee  enures  only  to 
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secure  the  bank  from  loss  in  respect  of  moneys  advanced  or  to  be 
advanced.  On  the  face  of  it,  the  guarantee  does  not  import  that  it  is  to 
attach  upon  future  advances  :  future  advances  are  not  necessary  to  make 
it  attach :  the  full  amount  of  it  is  absorbed  in  the  debt  already  due. 
As  to  the  declaration,  the  argument  urged  on  the  part  of  the  defendants 
has  much  weight.  It  is  true,  they  say,  that  the  allegation  that  8202. 
9«.  2d.  remained  due,  is  not  traversed :  but  they  say  ^they  did  not 
enter  into  the  guarantee  upon  the  considerations  alleged ;  and  this  arises 
upon  non  assumpsit.  And,  when  we  find  by  the  evidence  that  the  debt 
due  was  14002.,  it  appears  to  me  that  the  guarantee  does  not,  upon  the 
face  of  it,  disclose  any  consideration :  and,  when  we  look  dehors  the 
guarantee,  to  the  facts  proved,  I  think  the  parties  did  not  necessarily 
contemplate  future  advances,  and  that  there  is  no  express  or  implied 
contract,  either  for  forbearance  in  respect  of  past  advances,  or  for 
future  advances.  I  therefore  think  the  rule  to  enter  a  nonsuit,  must 
be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  In  order  to  make  this  decla- 
ration good,  reading  it  according  to  the  natural  sense  of  its  words,  it 
imports  that  the  defendants  promised  to  guaranty  the  National  Pro- 
vincial Bank  of  England  to  the  extent  of  10002.,  in  consideration  of 
their  making  future  advances  to  Pinney,  that  is,  provided  future 
advances  were  made.  If  the  defendants  made  a  promise  not  upon  that 
consideration,  that  is  put  in  issue  by  non  assumpsit.  The  fiicts  are 
these : — There  was  a  sum  of  14002.  due  from  Pinney  to  the  bank ;  and 
the  defendants  and  the  bank  came  to  this  agreement  of  guarantee,  with 
*17m  r®^®'^^®®  ^  ^^^  ^^^®  ^^  *^®  account, — *the  defendants  probably 
^  not  knowing  how  the  account  stood, — by  which  they  agreed  to 
indemnify  the  bank,  to  the  extent  of  10002.,  advanced  or  to  be  advanced 
to  Pinney.  It  turns  out  that  more  than  10002.  had  already  been  ad- 
vanced. If  the  sum  already .  advanced  had  been  less  than  10002.,  the 
guarantee  might  have  admitted  of  the  construction  suggested,  viz.  that 
it  impliedly  contemplated  future  advances,  inasmuch  as  it  could  not 
otherwise  operate  to  the  full  extent  intended.  But,  when  it  appears 
that  the  10002.  has  already  been  advanced,  and  consequently  that  there 
is  an  existing  debt  to  which  the  guarantee  can  be  at  once  applied,  the 
meaning  of  the  guarantee  is, — ^We  guarantee  the  existing  debt  of 
Pinney,  to  the  extent  of  10002.,  whether  future  advances  are  made  or 
not.  If  the  parties  had  in  temti  said  so,  there  cannot  be  a  doubt  that 
the  instrument  would  not  have  imported  any  future  advances :  and  I 
think  they  do  in  effect  say  that.  The  evidence  shows  that  more  than 
10002.  had  already  been  advanced  by  the  bank  to  Pinney.  It  is,  there- 
fore, the  same  as  if  the  defendants  had  said — Pinney  owes  you  10002. : 
we  will  pay  you,  if  he  does  not.  The  plaintifi*,  therefore,  fails  in  two 
views, — first,  on  the  ground  suggested  by  Mr.  Bargtatv,  viz.  that,  admit- 
ting that  the  declaration  shows  a  good  cause  of  action,  the  evidence 
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shows  tliat  the  promise  was  not  made  upon  the  consideration  stated,  and 
that  arises  on  non  assumpsit, — secondly,  that,  taking  the  guarantee  and 
the  evidence  together,  the  contract  is,  to  be  responsible  to  the  extent 
of  10002.  in  all  events,  whether  future  advances  were  made  or  not.  It 
does  not  appear  to  me  that  the  word  <<  indemnify"  is  to  be  understood 
in  the  sense  suggested  bj  Mr.  Wilde,  viz.  to  make  the  guarantee  ope- 
rate, upon  the  bank  giving  time  or  forbearii^g  to  sue  Pinney.  It  may 
be  that  the  defendants  undertook,  whether  time  was  given  or  not,  to 
pay  the  lOOOi.,  if  Pinney  should  make  default.  Such  *a  promise  r*^^^ 
undoubtedly  might  be  made,  and  wotlld  be  binding  if  made  upon  ^ 
a  good  consideration.  But  it  does  not  appear  upon  the  face  of  the 
instrument,  as  set  out  upon  this  record,  construed  with  reference  to  the 
state  of  accounts  between  the  parties,  that  there  was  any  consideration 
for  that  promise.  The  promise  is  a  promise  to  pay  the  debt  of  a  third 
person,  and  not  for  the  consideration  stated  upon  this  record,  or  upon 
any  consideration  apparent  on  the  face  of  the  instrument ;  and  there- 
fore the  defence  was  admissible  under  non  assumpsit. 

Crssswell,  J. — ^I  also  am  of  opinion  that  the  plaintiff  should  be 
Aonsuited.  Great  stress  has  been  laid,  on  the  part  of  the  plaintiff, 
vpon  certain  preliminary  matters  stated  in  the  declaration,  which  it  is 
contended  are  admitted.  But,  if  those  matters  are  material,  and  form 
part  of  the  consideration  for  the  defendants'  promise,  they  are  put  in 
issue  by  the  plea  of  non  assumpsit.  That  being  so,  the  declaration  is 
not  proved :  it  alleges  that  Pinney  was,  at  the  time  of  the  giving  of  the 
guarantee,  indebted  to  the  bank  in  the  sum  of  8002.,  whereas  the  evi- 
dence showed  that  1400^  was  then  due.  But,  supposing  it  to  be  left 
open,  and  that  the  consideration  may  be  collected  from  the  guarantee 
and  the  surrounding  circumstances,  then  it  appears  that  there  was  an 
account  between  Pinney  and  the  bank,  upon  which,  as  the  declaration 
alleges,  8002.  was  due  to  the  latter,  and  the  defendants  give  their  guar- 
antee for  10002.,  and,  in  etmsideratian  of  the  premieeij  the  plaintiff  and 
the  defendants  mutually  promise  to  do  all  things  on  their  respective 
parts  to  be  performed.  In  terms,  the  bank  do  not  promise  to  do  any- 
thing. If  the  promise  was  made  in  reference  to  an  account  of  8002. 
only,  the  guarantee  being  for  10002.,  it  might  have  been  inferred  that 
further  advances  were  *contemplated :  but  the  evidence  nega-  r4,^»To 
tives  that ;  for,  it  shows  that  14002.  was  already  due.  If,  there-  '- 
fore,  we  are  to  resort  to  the  surrounding  circumstances  to  ascertain  the 
consideration,  there  is  none  in  law  to  satisfy  the  statute. 

Williams,  J. — ^Por  the  reasons  already  given,  I  am  of  opinion,  con- 
struing the  guarantee  in  question  with  reference  to  the  surrounding 
circumstances,  that  there  is  no  sufficient  consideration  to  support  it  as 
a  binding  contract.  It  is  said  that  the  declaration  alleges  that  8002. 
only  was  due  from  Pinney  to  the  bank,  and  that  that  is  admitted ;  and, 
taking  that  as  an  admitted  fact,  the  guarantee  does,  it  is  said,  disclose 
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a  good  consideration,  inasmuch  as  it  shows  that  fature  advances  were 
contemplated.  I  am  of  opinion  that  that  allegation  was  put  in  issue 
bj  non  assumpsit.  And,  when  it  appeared  at  the  trial  that  more  than 
lOOOZ.  was  due  at  the  time  the  guarantee  was  given,  the  allegation  was 
disproved ;  for,  in  no  sense  could  it  be  said  that  the  defendants'  promise 
was  made  in  consideration  of  a  debt  of  800/.  I  therefore  agree  that 
there  ought  in.this  case  to  be  a  nonsuit. 

Rule  absolute  to  enter  a  nonsuit. 


*173]    *JONES  and  Another  v.  BROADHURST.    Jan.  81. 

SAtisfaotion  of  a  bill  u  between  a  drawer  or  endoner  and  an  endorsee,  whether  before  or  after 
the  bill  becomes  dne,  does  not  neeessarily  enure  as  a  satisfaction  on  behalf  of  the  aoeeptor,  or 
operate  to  discharge  him  ftx>m  liability  to  the  endorsee. 

To  a  count  on  a  bill  of  exchange  for  4i9L,  by  endorsees  against  acceptor,  the  latter  pleaded,  that* 
after  the  endorsement,  and  before  the  eomraenoement  of  the  action,  the  drawer  deUvered  te 
the  plaintiffs,  and  the  plaintiffs  accepted  goods  of  the  valne  of  50/.,  in  satisfaction  and  dis- 
charge of  the  bill,  and  of  all  damages  and  causes  of  action  in  respect  thereof;  and  that  the 
plaintifb,  fh>m  the  time  of  the  said  satisfaction  of  the  biU,  had  always  held  the  same  against 
the  will  and  consent  of  the  drawer,  and  so  still  held  the  same ;  and  thAt  the  plaintiffs  had 
commenced  the  action,  and  prosecuted  the  same,  against,  and  in  opposition  to  the  will  and 
consent  of  the  drawer : — 

Held,  after  verdict  for  the  defendant,  that  the  plea  was  no  bar  to  the  plaintiib'  right  to  recorer 
against  the  defendant  on  the  bilL 

Assumpsit  on  a  bill  of  exchange,  by  endorsees  against  acceptor. 

The  declaration  charged  the  defendant  as  the  acceptor  of  a  bill  for 
49Z.,  drawn  by  Messrs.  W.  &  G.  Cook,  payable  to  order,  at  three  months 
after  date,  and  endorsed  by  W.  &  G.  Gook  to  the  plaintiflfs. 

The  fourth  plea  stated,  that,  after  the  endorsement  of  the  bill  to  the 
plaintiffs,  and  before  the  commencement  of  the  action,  W.  &  G.  Cook, 
the  drawers  of  the  bill,  had  delivered  to  the  plaintiffs,  and  the  plaintiffs 
had  accepted,  divers  goods  of  great  value,  to  wit,  of  the  value  of  501^ 
in  full  satisfaction  and  discharge  of  the  said  bill  of  exchange,  and  of  all 
damages  and  causes  of  action  in  respect  thereof;  and  that  the  plaintiffs^ 
from  the  time  of  the  said  satisfaction  of  the  said  bill  of  exchange, 
hitherto,  had  always  held  the  same  against  the  will  and  consent  of  the 
said  drawers,  and  so  still  held  the  same ;  and  that  the  plaintiffs  com- 
menced this  action,  and  still  prosecuted  the  same,  against,  and  in  opposi- 
tion to,  the  will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid. 
^^,.  .^  *At  the  trial,  before  Maule,  J.,  at  the  second  sitting  in  Lon- 
^  don,  in  Easter  term,  1848,  in  support  of  this  plea  the  defendant 
called  W.  Gook,  one  of  the  drawers.  He  proved  that  the  plaintiffs' 
traveller  called  at  his  warehouse,  and  looked  out  the  goods,  which  were 
sent  to  the  plaintiffs  in  satisfaction  of  the  bill.  He  also  admitted  that 
the  amount  of  the  bill  had  been  paid  to  him,  Gook,  by  the  defendant. 
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On  the  part  of  the  plaintiffs,  it  waa  insisted  that  this  evidence  did 
not  sustain  the  plea,  inasmuch  as  it  did  not  show  that  the  goods  were 
delivered  to  or  received  hy  the  plaintiffs  in  satisfaction  of  their  claim 
against  the  defendant  as  acceptor. 

A  verdict  having  been  found  for  the  defendant  upon  the  issue  on  the 
foorth  plea,  and  for  the  plaintiffs  on  all  the  other  issues, 

BgleSy  Serjt.,  in  Easter  term,  1848,  obtained  a  rule  nisi  to  enter  the 
verdict  upon  the  fourth  issue,  for  the  plaintiffs,  or  for  judgment  non 
obstante  veredicto.  The  learned  serjeant  submitted  that  the  fourth  plea 
would  admit  of  two  constructions, — that  it  might  mean  that  the  goods 
were  delivered  and  accepted  in  satisfaction  and  discharge  of  all  damages 
and  causes  of  action  which  the  endorsees  had  against  Cook,  the  party 
delivering  them, — or  it  might  mean,  in  satisfaction  and  discharge  of  the 
bill  and  of  all  damages  and  causes  of  action  thereon  against  any  pikrty 
to  it ;  that,  if  the  plea  was  to  be  read  according  to  the  first  of  these 
constructions  (which,  it  was  suggested,  it  must  be),  then  it  was  clearly 
a  bad  plea ;  and  that,  if  it  was  to  be  taken  in  the  latter  sense,  it  would 
raise  this  question, — ^whether  a  payment  or  satisfaction  of  a  bill  by  the 
drawer,  the  acceptor  being  no  party  to  such  satisfaction,  discharges  the 
right  of  action  of  the  holder  against  the  acceptor. 

♦Against  this  rule  cause  was  shown  by  Channell^  Serjt.,  in  r^ieiirr 
Trinity  term  last,  and  Bi/leSj  Serjt.,  and  Prentice^  were  heard  in  '- 
support  of  it.     The  arguments  and  the  authorities  cited  are  so  fully 
commented  upon  in  the  judgment,  that  it  has  been  thought  unnecessary 
to  report  them. 

WiLDB,  C.  J. — The  first  question  which  arises  upon  this  motion,  is, 
whether  the  verdict  upon  the  issue  joined  upon  the  fourth  plea,  has 
been  properly  found  for  the  defendant.  It  is  said  that  the  fourth  plea 
is  equivocal  in  its  language.  It  states,  that,  after  the  endorsement  of 
the  bUl  to  the  plaintiffs,  and  before  the  commencement  of  the  action, 
the  drawers  had  delivered  to  the  plaintifis,  and  the  plaintiffs  had 
accepted,  divers  goods,  of  the  value  of  507.,  in  full  satisfaction  and 
discharge  of  the  bill,  and  all  damages  and  causes  of  action  in  respect 
thereof;  and  that  the  plaintiffs,  from  the  time  of  the  said  satisfaction 
of  the  bill,  hitherto,  had  always  held  the  same  against  the  will  and  con- 
sent of  the  said  drawers,  and  so  still  held  the  same;  and  that  the 
plaintiffs  commenced  this  action,  and  still  prosecuted  the  same,  against, 
and  in  opposition  to,  the  will  and  consent  of  the  said  drawers.  The 
question  is,  whether  this  plea, — whether  it  is  a  valid  and  sufiicient  plea, 
or  not, — ^means  to  allege  that  the  drawers  gave  to  the  plaintiffs,  at  their 
request,  and  that  the  latter  accepted,  the  goods  in  the  plea  mentioned, 
in  satisfaction  of  the  bill,  and  of  all  damages  and  causes  of  action  in 
respect  thereof,  as  against  any  of  the  parties  thereto ;  or,  in  other 
words,  whether  it  means  that  the  goods  were  delivered  and  accepted  in 
extinguishment  of  all  right  of  action  of  the  plaintiffs  upon  the  bill.    It 
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is  true,  that  tbe  goods  might  have  been  ^ren,  BOt  in  satisfaction  and 
discharge  of  the  bill  generally,  but  in  discharge  of  the  KabiKty  of  the 
*17f>T  ^^^"^^y  ^^^  ^^  respect  of  the  causes  of  *action  by  the  plaintiffs 

^  against  them.  I  do  not  think  that  that  is  the  fair  meaning  of 
the  plea ;  but  I  think  it  means,  that  the  goods  were  delivered  in  satis- 
faction and  dis(^rge  of  all  damages  and  causes  of  action  in  respect  of 
the  bill,  whether  against  the  Cooks,  or  against  any  other  parties  to  it. 
So  understanding  the  plea,  was  the  evidence  such  as  to  warrant  the 
finding  of  the  jury  ?  Look  at  the  situation  of  the  drawers.  Suppoee 
the  drawer  of  an  accommodation  bill  pays  the  amount  to  the  holder : 
what  is  tbe  reasonable  intendment  of  the  payment  ?  If  he  does  not 
make  the  payment  in  satisfaction  and  discharge  of  the  holder's  claim 
against  every  party  on  the  bill,  what  good  does  he  get  by  changing  the 
plaintiff  against  him  ?  The  drawer  of  an  accommodation  bill  is,  in 
truth,  the  only  party  ultimately  liable  upon  the  bilL  A  person  stand- 
ing in  that  position,  when  he  pays  the  bill,  must  be  understood  to  make 
the  paym^it  in  satisfaction  of  all  claims  against  any  one  upon  the  bill. 
It  appears  that  this  bill  was  drawn  for  value.  The  drawers  received 
from  the  acceptor  the  full  amount  of  the  money.  It  then  became  their 
duty  to  adjust  and  extinguish  all  remedies  of  tbe  holders  against  any 
party  to  the  bill.  Having  a  general  account  with  the  plaintiffs,  the 
items  on  the  debit  side  of  which,  including  tbe  bill  in  question,  amounted 
to  817.,  and  those  on  the  credit  side  to  312.,  the  drawers  deliver  to  the 
plainti%  goods  to  the  amount  of  501.  Suppose,  instead  of  goods,  they 
had  given  tbe  plaintiffs  5W.  in  money,  the  necessary  intendment  would 
undoubtedly  be  that  it  was  a  payment  in  satisfaction  and  discharge. 
The  goods  having  been  delivered  as  money,  and  so  treated  by  all  par- 
ties, I  see  no  difference  between  a  payment  in  money  and  a  payment  in 
goods.  The  fair  meaning  of  the  plea,  I  think,  is,  that  the  goods  were 
delivered  in  satisfaction  and  discharge  of  the  liability  of  every  party 
to  the  l^n :  and  the  evidence  warranted  tbe  jury  in  finding  for  the  de- 
fendant. 
♦1771       ^Whether  o!r  not  enough  is  disclosed  on  the  face  of  the  plea, 

^  to  make  it  enure  as  a  defence,  is  a  matter  of  more  difficulty ; 
and  upon  that,  and  the  authorities  cited,  we  will  take  time  for  delibera- 
tion. 

GoLTMAK,  J. — I  am  also  of  opinion  that  this  plea  is  large  enough 
to  import  a  payment  (in  goods)  in  satisfaction  and  discharge  of  the 
liability  of  all  the  paf  ties  to  the  bill.  Assuming  that  it  can  so  enure, 
it  ought  to  be  so  construed  as  to  make  it  a  good  defence, — the  plaintiffs 
having  pleaded  over.  In  that  view,  it  seems  to  me  that  the  plea  in 
sufficient.  Being  so  understood,  was  there  evidence  to  warrant  the 
finding  for  the  defendant  7  It  was  clearly  the  duty  of  the  holders, 
under  the  circumstances,  to  discharge  the  liability  of  the  defendant.  I 
think  there  was  abundant  evidence  to  warrant  the  jury  in  finding  that 
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tke  goods  were  delivered  to  and  accepted  by  the  plaintiffs  in  satisfac- 
tion and  discharge  of  the  liability  of  every  party  to  the  bill. 

Our.  adv.  vtdt. 

Gresswell,  J.,  now  delivered  the  judgment  of  the  court. 

The  declaration  in  this  case  charges  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  49t,  drawn  by  W.  &  C.  Cook,  payable  to  their 
order,  at  three  months  after  date,  and  endorsed  by  the  drawers  to  the 
plainti&s ;  and,  among  other  pleas,  not  material  to  be  noticed  on  the 
present  occasion,  the  defendant,  by  his  fourth  plea,  alleged,  that,  after 
the  endorsement  of  the  bill  of  exchange  to  the  plaintiffs,  and  before  the 
commencement  of  the  action,  the  drawers  of  the  bill  had  delivered  to 
the  plaintiffs,  and  the  plaintiflb  had  accepted,  divers  goods,  of  the  value 
of  50{.,  in  full  satisfaction  and  discharge  of  the  said  bill  of  exchange, 
and  all  damages  *and  causes  of  action  in  respect  thereof;  and  rn^^rra 
that  the  plaintiffs,  from  the  time  of  the  said  satisfaction  of  the  *- 
said  bill  of  exchange,  to  the  time  of  the  pleading  of  the  plea,  had 
always  held  the  same  against  the  will  and  consent  of  the  said  drawers, 
and  80  still  held  the  same;  and  that  the  plaintiffs  commenced  this 
action,  and  still  prosecuted  the  same,  against,  and  in  opposition  to,  the 
will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid;  and  a  verdict  was 
found  for  the  defendant,  upon  the  trial  of  the  issue  joined  on  that 
plea. 

A  rule  has  since  been  obtained  by  the  plaintiffs,  calling  upon  the 
defendant  to  show  cause  why  judgment  should  not  be  entered  for 
them  nan  obstante  veredicto,  in  respect  of  the  insufficiency  of  that 
plea. 

Upon  this  record,  the  bill  of  exchange  must  be  taken  to  have  beeh 
accepted  upon  a  good  consideration.  The  interest  of  the  acceptor, 
therefore,  is  not  liable  to  be  affected  by  the  state  of  accounts,  or 
equities,  between  any  other  parties  connected  with  the  bill :  and  the 
only  question  in  which  he  has  any  interest,  is,  whether  the  party  seek- 
ing to  enforce,  payment  by  him,  is  the  legal  owner  of  the  bill,  and 
whether  recovery  by,  and  payment  to,  such  party,  will  enure  as  a  satis- 
ftustion  and  absolute  discharge  of  his  liability  upon  the  bill.  By  the 
endorsement  averred  in  this  declaration,  and  not  traversed,  the  plaintiffs 
became  the  legal  owners  of  the  bill ;  and  the  recovery  of  the  amount 
thereof  will  have  the  effect  of  discharging  the  defendant  from  all  future 
liability.  The  plea  does  not  allege  whether  such  satisfaction  was  given 
and  accepted  before  or  after  the  bill  became  due )  nor  is  it  averred  to 
have  been  at  the  request,  or  for,  or  on  behalf  of  the  defendant,  or  in 
satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause  of  action  of 
the  plaintiffs  against  him :  nor  does  it,  in  any  way,  connect  the  de- 


fendant with  the  transaction,  or  *show  any  privity  between  him 
and  the  parties  to  the  satisfaction  given,  except  so  far  as  such 
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parties  were  the  drawers  of  the  bill,  and  the  defendant  was  the  ac- 
ceptor. 

As  the  plea  did  not  allege  that  the  satisfaction  was  made  at  the 
request,  or  for  or  on  behalf  of  the  defendant,  or  in  respect  of  the  cause 
of  action  stated  in  the  declaration,  the  defendant  was  not  required  to 
give  any  evidence  to  such  effect,  to  entitle  him  to  the  verdict  he  ob- 
tained: and  therefore  the  verdict  will  not  warrant  an  intendment  of 
any  such  facts,(a)  or  of  any  other  fact  tending  to  extend  the  import  of 
the  plea  as  stated  upon  the  record :  and  the  question  raised  by  the 
plea,  according  to  its  terms,  is,  whether  satisfaction  of  a  bill  as  between 
a  drawer  or  endorser,  and  an  endorsee,  made  before  or  after  the  bill 
becomes  due,  enures  as  a  satisfaction  on  behalf  of  the  acceptor,  and 
operates  to  discharge  him  from  liability  to  the  endorsee. 

In  support  of  the  rule,  it  was  contended  that  the  plea  did  not  show 
sufficient  matter  to  bar  the  plaintiffs  from  judgment,  because  the  satis- 
faction therein  set  forth  was  not,  as  before  stated,  averred  to  have  been 
made  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  for  or  in 
respect  of  the  cause  of  action  declared  upon  ;  and  that  no  legal  privity 
was  shown  between  the  parties  who  made  satisfaction  and  the  defend- 
ant, and  therefore  the  satisfaction  made  did  not  enure  as  a  discharge 
of  the  defendant ;  and  that  the  satisfaction  was  made  by  parties  who 
were  under  a  personal  liability  upon  the  bill  declared  on,  either  abso- 
lute or  contingent ;  and  that  the  plea  imports  that  the  satisfaction  made 
by  them  referred,  and  was  limited  to  their  own  personal  liability,  and 
was  not  shown  to  have  extended  beyond ;  and  that  the  satisfaction  to 
*1  ftOT  *^®  endorsee  of  a  *bill,  made  by  the  drawer  or  endorser,  did  not, 
-^  as  a  legal  consequence,  enure  as  a  satisfaction  of  the  bill  quoad 
the  acceptor,  or  any  other  person,  other  than  those  who,  if  called  upon 
by  the  endorsee  to  pay  the  bill,  would  have  a  remedy  over  against  the 
party  who  made  the  satisfaction,  and  thereby  subjecting  such  party  to 
a  liability  to  make  double  satisfaction. 

It  was  also  insisted  that  the  plea  did  not  show  any  legal  privity  be- 
tween the  drawers  who  made  the  satisfaction,  and  the  defendant ;  and 
that  the  plea,  therefore,  at  most,  amounted  to  a  plea  of  satisfaction 
made  by  a  stranger,  and,  as  such,  could  not  be  pleaded  in  bar  against 
the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended,  upon  showing  cause, 
that,  upon  principle  and  authority,  satisfaction  made  by  the  drawer  of 
a  bill,  to  an  endorsee,  enured  by  law  as  a  satisfaction  by  or  on  behalf 
of  the  acceptor,  and  might  therefore  be  pleaded  in  bar  to  any  action 
afterwards  brought  by  the  endorsee  against  the  acceptor ;  and  that  the 
drawer  and  acceptor's  being  parties  to  the  same  bill,  was  a  sufficient 
legal  privity  to  make  satisfaction  by  the  drawer  enure  as  a  discharge  of 

(a)  Vide  1  Mann.  A  Ryl.  285,  n.  (E.  0.  L.  R.  toI  17) ;  2  Nev.  A  M.  442  (E.  C.  L.  R.  vol.  28)  ; 
2  M.  A  G.  422  (B.  C.  L.  R.  toL  40) ;  3  M.  A  G.  697  (E.  C.  L.  R.  toI.  42). 
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the  acceptor,  as  againat  the  endorsee  who  received  the  satisfaction: 
and,  further,  it  was  contended  that  it  was  competent  to  any  one  to 
plead  in  har  satisfaction,  even  by  a  stranger,  for  the  cause  of  action 
sued  upon,  which  had  been  accepted  by  the  plaintiffs. 

The  case  was  very  elaborately  argued,  and  many  authorities  were 
referred  to  on  both  sides.  The  court  has  examined  all  the  authorities 
referred  to,  and  considered  the  case,  and,  in  the  result,  is  of  opinion 
that  the  plea,  as  proved  and  sustained  by  the  verdict,  does  not  show 
sufficient  matter  to  bar  the  plaintiffs,  and  that  the  rule  to  enter  judg- 
ment for  the  plaintiffs  non  obstante  veredicto^  must  be  made  absolute. 

In  considering  the  case  upon  principle,  it  will  be  ^proper  to  r^^r^^ 
advert  to  the  legal  relation  in  which  the  respective  parties  stand  ^ 
towards  each  other,  upon  the  effect  of  whose  acts  and  rights  the  deter- 
mination of  the  rule  must  depend.  It  is  to  be  observed  that  the  drawers 
and  acceptor  are  parties  to  the  same  instrument,  as  contractors  with 
each  other,  and  not  as  joint-contractors  with  a  third  person ;  and  that, 
by  the  endorsement  of  the  bill,  independent  and  different  contracts 
arise,  on  the  respective  parts  of  the  drawers  and  the  acceptor,  with  the 
endorsees.  The  acceptor  is  primarily  and  absolutely  liable  to  pay  the 
bill,  according  to  its  tenor.  The  drawers  are  liable  only  upon  the  con- 
tingencies of  the  acceptor's  or  drawee's  making  default,  and  of  the 
holder's  performing  certain  conditions  precedent,  such  as,  presenting 
the  bill  according  to  its  tenor,  and  giving  due  notice  of  the  failure  of 
the  acceptor,  or  drawee,  to  pay,  upon  a  proper  presentment. 

The  contracts  created  by  the  bill,  as  regards  the  drawers  and  the 
acceptor,  are  therefore  essentially  distinct ;  and  there  seems  to  be  no 
legal  ground  why  the  endorsee  of  a  bill  may  not  accept  satisfaction  of 
the  contingent  or  absolute  liability  of  the  drawer,  without,  by  so  doing, 
discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay,  may  be  doubtful ;  and  no 
valid  reason  is  apparent  why  the  endorsee  may  not  release  and  dis- 
charge the  drawer,  or  an  endorser,  by  competent  legal  means,  eithei 
upon  consideration  more  or  less  valuable,  or  without,  and  retain  his 
remedies  against  the  acceptor, — ^unless  in  the  case  of  an  accommoda- 
tion bill,  in  which  case,  the  acceptor  is  a  mere  surety,  as  between  him 
and  the  drawer,  and  entitled  to  recover  against  the  drawer  whatever 
he  may  be  compelled  to  pay  in  discharge  of  his  suretyship.  In  such 
a  case,  where  an  endorsee  who  has  received  satisfaction  from  the 
drawer,  with  notice,  sues  the  acceptor,  a  different  question  may  arise : 
but,  upon  the  record  in  *this  case,  the  bill  must  be  taken  to  have  ^^^  q^^ 
been  a  bill  accepted  for  value,  and  which  the  acceptor  therefore  ^ 
ought,  in  all  events,  to  pay ;  and,  having  received  value,  it  is  difficult 
to  discover  any  valid  reason  why  he  should  be  discharged  from  his 
liability  to  make  the  payment,  which,  for  value,  he  has  contracted  to 
make,  by  reason  of  any  arranerements  between  others,  to  which  he  is 
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no  party,  in  which  he  is  not  shown  to  have  interfered,  or  his  rights  and 
liabilities  are  not  shown  to  have  been  in  the  contemplation  of  the  parties 
to  any  such  arrangements,  and  by  which  his  mterests  are  not  in  any 
respect  compromised  or  affected. 

By  the  endorsement  of  a  bill,  the  endorsee  becomes  the  legal  owner 
of  it ;  and  satisfaction  of  the  contingent  or  absolute  liability  of  the 
drawer,  or  of  an  endorser,  does  not  necessarily  vacate  or  avoid  the 
effect  of  the  endorsement,  or  destroy  the  title  of  the  endorsee  to  the 
ownership  of  the  bill.  Payment  of  the  bill  by  a  drawer,  or  an  endorser, 
may  or  may  not,  according  to  circumstances,  entitle  the  party  paying, 
to  the  possession  of  the  bill :  there  may  be  a  satis&ction  of  the  bill 
between  such  parties,  which  may  not  entitle  them  to  the  possession  of 
the  bill.  The  plea  in  question  has  no  statement  to  the  effect  that  the 
drawers,  by  reason  of  the  satisfaction  made,  were  entitled  to  have  the 
bill  delivered  up :  it  only  states  that  the  plaintiffs  hold  the  bill  against 
the  will  and  consent  of  .the  drawers, — which  is  by  no  means  equivalent 
to  a  statement  that  they  were  entitled  to  have  the  bill  delivered  to 
them.  The  plea  does  not  aver  that  the  value  of  the  goods  delivered  in 
satisfaction,  was  equal  to  the  amount  of  the  bill ;  and  it  is  consistent 
with  the  language  of  the  plea,  that  the  drawers  may  have  made  satis- 
faction of  the  bill,  so  far  as  regarded  their  liability,  by  any  small  com- 
position, leaving  the  plaintiffs  with  all  their  remedies  in  point  of  law 
*1  f^^1  against  the  acceptor  and  other  ^parties  to  the  bill ;  and  yet  the 
-*  drawers  may  afterwards  have  dissented  from  the  plaintiffs'  re- 
taining the  bill,  or  suing  the  acceptor  upon  it. 

The  terms  of  the  plea  do  not  import  that  the  satisfaction  was  made 
upon  any  contract  or  condition,  either  that  the  bill  should  be  delivered 
up,  or  be  deemed  to  be  satisfied  as  between  the  plaintiffs  and  the 
acceptor :  and,  when  the  nature  of  the  relation  in  which  the  respective 
parties  stand  towards  each  other,  is  considered,  no  principle  is  apparent 
upon  which,  as  a  consequence  in  law,  the  satisfaction  of  a  bill  as  between 
the  endorsee  and  the  drawer,  should  operate  as  a  satis&ction  and  dis- 
charge in  favour  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be,  that  the  plaintiffs  are  suing 
as  trustees  for  the  drawers,  but  against  their  consent,  such  mattei-s 
would  furnish  no  legal  bar  to  the  plaintiffs,  as  the  law  can  take  no 
notice  of  the  trust,  nor,  consequently,  whether  the  trustee  is  enforcing 
his  legal  rights  against  a  third  person  with  or  against  the  consent  of 
his  cestui  que  trust.  And  we  are  of  opinion  that  the  defendant  has  not 
established  any  legal  principle  which  will  entitle  him  to  judgment  upon 
this  plea. 

But  it  has,  on  his  behalf,  been  contended,  that  the  plea  ought  to  be 
supported,  and  judgment  given  for  the  defendant,  upon  authority. 

We  have  reviewed  the  authorities  relied  upon,  and  they  do  not  appear 
to  us  to  entitle  the  defendant  to  judgment. 
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The  case  of  Bacon  v.  Searles,  1  H.  Blao.  88,  was  cited ;  and  it  muBt 
be  admitted,  that,  in  that  case,  according  to  the  report,  it  was  held  that 
the  endorsee  of  a  bill,  who  had  received  from  the  drawer  a  part  of  the 
amount  of  the  bill,  was  entitled  to  recover  from  the  acceptor  only  the 
^balance ;  and  Lord  Louohborouoh,  then  chief  justice,  is  re-  p^-  ^ . 
ported  to  have  said,  « that,  if  the  drawer  of  a  bill  anticipates  '- 
the  acceptor,  and  pays  the  money  himself,  he  thereby  releases  the 
acceptor  from  his  undertaking :"  and  he  adds:  "so  that,  if  the  acceptor 
were  to  pay  the  bill  after  notice  given  to  him  that  the  drawer  had 
already  paid  it,  an  action  would  lie  for  the  drawer  against  the  acceptor, 
to  recover  back  the  money  so  paid."    Lord  Loughborough  concludes 
his  judgment  by  saying, — « Another  reason  which  weighs  much  with 
me,  is,  the  great  mischief  which  would  ensue  to  merchants,  among 
whom  accommodation  bills  are  circulated  to  a  vast  extent,  if,  after  a 
bill  had  been  taken  up  by  the  drawer,  the  acceptor  should  be  called 
upon  for  payment."     The  report  of  this  case  is  not  satisfactory.    Lord 
Loughborough  is  made  to  say,  that,  if  the  drawer  anticipates  the 
acceptor,  and  pays  the  money  himself,  he  thereby  releases  the  acceptor 
from  his  undertaking :  and  yet  he  is  said  to  have  added,  « that,  if  the 
acceptor  were  to  pay  the  bill,  after  notice  given  to  him  that  the  drawer 
hid  already  paid  it,  an  action  would  lie  for  the  drawer  to  recover  it 
back  again ;"  which,  as  applied  to  the  facts  of  the  case,  is  not  very 
intelligible.     If  it  was  meant,  that,  supposing  the  drawer  should  sue 
the  acceptor  upon  the  bill,  the  acceptor  could  not  plead  in  bar  the  pay- 
ment to  an  endorsee,  after  notice  that  the  drawer  had  paid  it,  it  is 
intelligible,  but  not,  upon  the  facts  stated,  very  satisfactory.     The 
point  in  judgment,  was,  whether  an  endorsee,  after  having  received 
payment  of  part  of  the  bill  from  the  drawer,  was  entitled,  in  an  action 
against  the  acceptor,  to  reoorer  the  whole  amount  of  the  bill,  or  only 
the  balance  of  the  bill  remaining  unpaid ;  and  it  was  held  that  the 
balance  only  was  recoverable.     As  a  decision  upon  that  point,  it  has 
been  overruled.     The  observations  made  by  the  judges,  render  it  un- 
certain whether  it  was  the  case  of  a  bill  for  *value,  or  an  accom-  r4,-|^c 
modation  bill :  but  those  observations  are  of  doubtful  accuracy,  '- 
in  either  view  of  the  case.     If  it  was  a  bill  for  value,  the  remark  is  not 
correct,  that  payment  by  the  drawer  discharged  the  acceptor  from  his 
promise ;  because  the  acceptor  in  such  a  case  would  be  clearly  liable  to 
the  drawer,  who,  by  his  payment  to  the  endorsee,  would  become  entitled 
to  sue  the  acceptor  upon  the  bill :  and,  if  it  was  the  case  of  an  accom- 
modation bill,  the  remark  is  unintelligible,  that  if  the  acceptor,  who 
would  be  surety  only  for  the  drawer,  was  to  pay  the  bill  after  notice, 
the  drawer,  who  was  the  principal  debtor,  might  recover  the  money 
back  again  from  the  acceptor,  his  surety. 

It  may  be  that  what  was  intended  to  be  said,  was,  that  such  a  pay- 
ment by  the  acceptor  would  make  the  endorsee  a  trustee  for  the  drawer, 
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and  liable  to  refund  to  him  what  should  be  paid  by  the  acceptor :  but  it 
is  by  no  means  clear  that  this  was  intended  to  be  said,  because  the 
remarks  refer  to  the  acceptor's  liability  to  refund,  in  terms,  and  speak 
of  a  payment  by  the  acceptor,  after  notice  of  payment  by  the  drawer, — 
which  would  be  quite  immaterial,  upon  the  question  whether  the  endorsee 
would  become  a  trustee  for  the  drawer,  in  regard  to  the  sum  received 
from  the  acceptor.  The  doubt  whether  it  was  the  case  of  a  bill  for 
value,  or  an  accommodation  bill,  is  increased  by  the  observations  of 
Mr.  Justice  Wilson,  who  referred  to  a  case  of  Beck  v.  Bobley.(a) 
♦Ififil       Considering  this  case  of  Bacon  v.  Searles  with  ^reference  to 

^  the  point  decided, — that  part  of  a  bill  (accepted  for  value)  being 
paid  by  a  drawer  or  endorser,  disentitles  the  endorsee  to  recover  from 
the  acceptor  more  than  the  balance  remaining  unpaid, — ^it  has  been 
overruled  by  modem  decisions,  and  is  not  now  to  be  deemed  to  be  law  : 
and,  if  it  is  to  be  considered  as  the  case  of  an  accommodation  bill,  it  is 
inapplicable  to  the  questions  which  arise  upon  this  plea. 

Mr.  Justice  Wilson  referred  to  the  case  of  Beck  t^.  Robley,  reported 
in  a  note  to  Bacon  t^.  Searles,  and  which,  it  would  seem  from  the  state- 
ments in  the  report,  was  the  case  of  an  accommodation  bill.  The  facts 
were  these : — ^Brown  drew  the  bill  .upon  Robley,  payable  to  Hodson, 
and  gave  the  bill  to  Hodson  as  security  for  an  advance  made  to  him  by 
Hodson.  Robley  accepted  the  bill,  and  Brown,  the  drawer,  took  it  up 
when  due,  in  Hodson's  hands,  and  received  back  the  bill  with  Hodson 's 
endorsement  upon  it.  Brown,  after  the  bill  had  become  due^  paid  it  to 
Beck,  who  brought  the  action  against  Robley.  The  action  was  held  not 
to  be  maintainable ;  and  correctly  so ;  as,  after  the  bill  had  become 
due,  the  drawer  could  only  negotiate  it  subject  to  such  equities  as 
existed  against  him ;  and,  it  being  an  accommodation  bill,  Brown^  the 
drawer,  could  not  have  sued  the  acceptor,  and  so  neither  could  a  subse- 
quent holder  claiming  under  him  after  the  bill  had  become  due.  The 
decision  against  the  plaintiff,  therefore,  would  have  been  correct,  irre- 
spectively of  another  fact  relied  upon  in  that  case,  viz.  that  Beck,  the 
plaintiff,  was  compelled  to  claim  through  the  endorsement  of  Hodson, 
the  payee:  and  the  court  was  confirmed  in  its  decision  against  the 
plaintiff,  upon  the  ground,  that,  if  effect  were  given  to  Hodson's  en- 
dorsement under  the  circumstances,  Hodson  himself  might  be  rendered 
liable, — a  result  which  ought  not  to  occur.  It  is  unnecessary  to  con- 
sider the  correctness  of  that  opinion :  but  both  the  cases  of  Bacon  v, 
*1R7T  S®*^^^®  *2iXii,  Beck  v.  Robley  would  be  well  decided,  if  the  bills 

^  upon  which  those  actions  were  brought  were  accommodation 
bills ;  and  Beck  v.  Robley,  in  that  event,  might  be  considered  as  an 
authority  for  the  determination  of  Bacon  v,  Searles. 

(a)  Note  to  Bacon  v.  Searles,  1  R  Blao.  80,  n. ;  Bayley  on  Bills,  125.  In  Beek  v.  Robley,  A. 
drew  a  bill  on  tbe  defendant,  payable  to  B.  or  order.  The  bill  not  being  paid  at  matnrity,  B. 
returned  it  to  A.,  who  took  it  up,  B.'s  endorsement  remaining  thereon.  A.  gave  the  bill  as  a 
secarity  to  the  plaintiff,  informing  htm  of  the  ciroumstanoee.  It  was  held  that  the  bill  waf 
extinguished  by  being  taken  up  by  the  drawer,  and  could  not  be  again  negotiated. 
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Upon  Bacon  v.  Searles  being  cited  as  an  authoritj,  in  Porssord  v. 
Peek,  9  M.  &  W.  196,t  as  deciding  that  a  payment  by  the  drawer  of  a 
bill  discharged  the  acceptor  pro  tantOy  Lord  Abinger,  C.  B.,  said,  that, 
«<  if  that  were  the  principle  of  that  case,  it  might  be  a  question  whether, 
if  it  were  now  considered,  it  would  not  be  oyerruled." 

The  case  of  Johnson  v.  Kennion,  2  Wils.  262,  was  cited  as  an  autho- 
rity, on  the  part  of  the  plaintiffs,  that  the  contract  created  by  the  bill, 
could  not  be  severed  and  made  the  ground  of  two  actions,  and  that  the 
holder  must  bring  an  action  for  the  whole,  and  be  considered  trustee 
for  the  drawer,  for  so  much  as  he  had  paid.  Mr.  Justice  Wilson  is 
said  to  have  referred  to  the  case  of  Beck  t^.  Robley,  as  contrary  to  that 
position :  but  it  is  not  obvious  that  such  is  the  effect  of  Beck  t^.  Robley. 
Johnson  t^.  Kennion,  however,  distinctly  decided  that  the  endorsee  was 
entitled  to  recover  the  whole  amount  of  the  bill,  although  be  had 
received  a  part  from  the  drawer :  and,  unless  Bacon  v.  Searles  and 
Beck  V.  Robley  were  distinguishable,  upon  the  ground  of  the  actions 
being  upon  accommodation  bills,  it  does  not  appear  how  the  authority 
of  Johnson  v.  Kennion  was  avoided. 

Assuming,  however,  Bacon  v.  Searles  and  Beck  t^.  Robley  to  be 
authorities  that  the  acceptor  of  a  bill  for  value,  is  discharged  altogether, 
or  pro  tanto,  by  payments  made  by  a  drawer  or  endorser,  to  an  endorsee, 
who  afterwards  sues  the  acceptor,  they  cannot  be  considered  as  binding 
authorities ;  and  they  are  inconsistent  ^^th  Callow  v,  Lawrence,  ^^^  ^^ 
S  M.  k  Selw.  95,  where  the  continued  liability  of  the  acceptor  ^ 
is  distinctly  determined ;  and  Hubbard  v.  Jackson,  1  M.  &  P.  11  (E.  C. 
L.  R.  vol.  17),  S.  C.  4  Bingh.  890  (E.  C.  L.  R.  vol.  18,  15),  8  Carr.  ft 
P.  134  (E.  G.  L.  R.  vol.  14),  is  a  decision  to  the  same  effect,  following 
the  authority  of  Callow  v.  Lawrence :  and,  in  both  cases.  Beck  v.  Rob- 
ley was  treated  as  a  decision  upon  the  ground  that  the  plaintiff  could 
not  claim  through  Hodson's  endorsement. 

Pierson  v,  Dunlop,  2  Cowp.  571,  was  an  action  against  the  acceptor 
of  a  bill  for  3002.  The  drawer  having  paid  180{.,  the  plaintiffs  took  a 
verdict  for  the  whole  amount,  which  the  court  compelled  them  to 
reduce,  at  their  own  cost.  There  can  be  little  doubt  that  this  also  was 
the  case  of  an  accommodation  bill ;  as  it  appears,  that,  after  the  ver- 
dict, a  bill  in  equity  was  filed  to  obtain  a  discovery  of  the  payment, 
and  reduction  of  the  verdict ;  and,  if  the  cestui  que  tnM  of  the  plain- 
tiffs was  not  entitled  to  receive  the  1802.,  the  court,  in  its  equitable 
jurisdiction,  could  not  have  permitted  their  trustee  to  recover  it.  The 
case  would  resolve  itself  into  that  of  a  payment  by  the  principal  debtor, 
in  ease  of  the  surety. 

In  the  case  of  Walwyn  v.  St.  Quintin,  1  B.  ft  P.  652,  the  plaintiffs 
were  required  to  give  the  acceptor  credit  for  the  amount  of  the  payment 
made  by  the  drawer,  the  court  holding  the  bill  to  be  an  accommodation 
bill. 


188  JONES  V.  BROADHURST.    H.  T.  1860. 

The  several  other  cases  which  were  cited  on  the  part  of  the  defend- 
ant, are  no  authorities  for  the  purpose  for  which  they  were  cited :  indeed, 
thej  are  rather  against  him. 

In  Purssord  v.  Peek,  9  M.  &  W.  196,t  the  court  held  that  the  plea 
was  bad  for  duplicity :  it  alleged  that  the  defendant,  the  acceptor  of  a 
♦1  Ml  ^^^^  ^^  exchange,  had  accepted  it  *for  the  accommodation  of  the 
^  drawer,  and  that  the  drawer  had  satisfied  the  bill ;  and  it  further 
stated,  that,  at  the  time  of  the  action,  the  plaintiff  was  a  holder  of  the 
bill  without  consideration  or  value. 

Reynolds  v.  Blackburn,  7  Ad.  &  E.  161  (E.  G.  L.  B.  vol.  34),  2  N. 
&  P.  137,  was  an  action  by  endorsee  against  the  acceptor  of  an  accommo- 
dation bill ;  and  the  plea  alleged,  by  way  of  discharge,  notice  to  the 
plaintiff,  and  that,  after  such  notice,  he  received  other  bills  from  the 
drawer,  and  agreed  to  give  time  upon  the  bill  sued  upon,  until  such 
other  bills  should  become  due,  and  be  dishonoured :  the  plea  proceeded  to 
state  that  the  bills  were  so  delivered  and  accepted  in  payment  of  the 
bills  in  the  declaration,  and  that  the  agreement  was  made  without  the 
defendant's  knowledge,  privity,  or  assent.  The  plaintiff  replied  de  inju- 
rid  ;  to  which  the  defendant  demurred,  for  duplicity.  The  court  said 
the  replication  was  as  good  as  the  plea,  which  had  set  up  two  defences, 
and  gave  judgment  for  the  plaintiff. 

Sard  V.  Rhodes,  1  M.  &  W.  153,t  Tyrwh.  &  Gr.  298,  4  DowL  P.  C. 
743, 1  Qale,  376,  was  also  an  action  against  the  acceptor  of  an  accom- 
modation bill,  in  which  the  defendant  pleaded,  that  the  bill  was  an  accom- 
modation bill,  and  that  the  drawer  had  given  another  note,  for  a  larger 
sum,  in  payment  and  satisfaction,  which  the  plaintiff  had  accepted. 
The  plaintiff  replied,  that  the  note  so  given  was  dishonoured.  The 
defendant  demurred,  and  the  replication  was  held  ill,  and  the  plea 
good. 

In  each  of  the  three  last-mentioned  cases,  the  pleas  alleged  the  bills 
to  be  accommodation  bills, — showing  what  is  now  understood  to  be  the 
law  in  regard  to  payments  or  arrangements  between  subsequent  parties 
to  the  bill ;  which  can  have  little  application  to  the  present  case,  which 
is  that  of  a  bill  accepted  for  value. 

^1901  *-^^®^*  ^*  ^^^'  ^  Bingh.  13  (E.  C.  L.  R.  vol.  16),  2  M.  &  P. 
^  46  (E.  G.  L.  R.  vol.  17),  is  also  inapplicable :  it  was  an  action 
by  bankers,  as  endorsees,  against  the  acceptor ;  the  drawer  having  deli- 
vered the  bills  to  the  plaintiffs,  his  bankers,  as  security,  and  the 
acceptor  having  paid  the  amount  of  the  bills  to  the  drawer  without 
obtaining  the  bills,  which  remained  in  the  hands  of  the  bankers:  and 
the  point  really  in  contest,  was,  whether,  upon  the  application  of  the 
rule  in  Glayton*s  case,  1  Meriv.  572,  604,  the  bills,  as  against  the 
bankers,  the  plaintiffs,  were  to  be  considered  as  satisfied :  the  court  held 
that  they  ouglit  to  be  so  considered. 

The  case  of  Thomas  v.  Fenton,  5  D.  &  L.  28,  was  argued  before  Mr. 
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JoBtice  CoLERiDQB.  It  was  an  action  against  the  drawer  of  an  accom- 
modation bill ;  and  it  appeared,  that,  the  bill  being  dishonoured,  an 
action  had  been  brought  by  one  Clark,  against  the  acceptor,  and  that 
the  plaintiff,  as  a  volunteer, — ^being  the  son-in-law  of  the  acceptor, — 
had  paid  the  debt  and  costs,  and  obtained  the  bill  from  the  then  plain- 
tiff, with  the  defendant's  endorsement  upon  it,  and  brought  the  present 
action  upon  the  bill.  One  question  was,  whether  the  bill  ought  to  be 
deemed  an  accommodation  bill.  A  further  question  was,  whether  there 
was  a  sufficient  dispensation  of  giving  notice  of  the  dishonour ;  also, 
whether  the  payment  which  had  been  made,  supported  the  plea  of  pay- 
ment by  the  acceptor.  An  objection  was  also  made,  that  the  bill 
required  a  new  stamp.  Mr.  Justice  CoLERinaB  held  that  the  bill  did 
not  require  a  new  stamp,  inasmuch  as  it  had  never  been  paid, — ^paymeixt 
meaning  payment  by  the  party  ultimately  liable,  and  the  payment  in 
question  not  being  such  a  payment.  He  also  held,  that  sufficient 
excuse  was  alleged  for  not  giving  notice,  the  bill  being  an  accommoda- 
tion bill.  And  the  learned  judge  '^distinctly  intimates  that  pay-  r^e^q-i 
ment  by  an  intermediate  party  is  no  discbarge  to  the  acceptor.    ^ 

Hemming  v.  Brook,  Carr.  &  Marsh.  57  (E.  C.  L.  R.  vol.  41),  was  an 
action  against  the  acceptor,  where  the  drawer  had  paid  part  of  the 
bill.  The  cause  was  undefended :  the  counsel  for  the  plaintiff  was 
instructed  as  to  the  payment,  but  altogether  uninformed  whether  the 
bill  was  an  accommodation  bill,  and  of  every  other  circumstance  respect- 
ing it.  The  judge,  therefore,  recommended  that  a  verdict  should  be 
taken,  giving  credit  for  the  payment. 

Pownal  V.  Ferrand,  6  B.  &  C.  489  (E.  C.  L.  R.  vol.  18),  9  D.  A;  R. 
603  (£.  C.  L.  R.  vol.  22),  determined  that  the  endorser  of  a  bill,  paying 
a  part  of  the  bill  to  the  holder,  might  recover  from  the  acceptor  the 
amount  so  paid,  as  money  paid  to  his  use.  It  is  to  be  observed,  that 
the  plaintiff  in  that  case  had  paid  40^  on  account  of  a  bill  endorsed  by 
him,  and  which  had  been  accepted  by  the.  defendant,  for  8502.  After 
the  payment  of  40L  by  the  plaintiff,  the  holder  of  the  bill  brought  an 
action  upon  the  bill  against  the  defendant,  the  acceptor,  and  recovered 
a  verdict  for  the  whole  amount  of  the  bill,  850Z.,  but  afterwards  levied 
the  balance  only  due  to  him,  giving  credit  for  the  402.  which  the  plain- 
tiff had  paid:  and,  in  consequence  of  the  defendant's  having  thus 
derived  the  benefit  of  the  plaintiff's  payment,  the  action  was  brought 
by  the  plaintiff,  to  recover  the  amount  as  money  paid  to  the  defendant's 
use .  when  it  was  contended  that  the  plaintiff  could  only  sue  upon  the 
bill :  but  the  court  held,  that  there  might  be  a  difficulty  in  suing  upon 
the  biU,  by  reason  of  a  judgment  having  been  recovered  against  him 
for  the  whole  amount  of  the  bill,  by  a  former  holder ;  and  that,  the 
defendant  having  had  the  benefit  of  the  payment,  an  action  for  money 
paid  might  be  maintained. 
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^.^^^      »Laiie  V.  Ridley,  10  Q.  B.  479  (E.  C.  L.  R.  vol.  69),  was  to 


n92] 


the  same  effect  as  Reynold  t^.  Blackburn,  Purssord  v.  Peek,  and 


Pascoe  V.  Vyvyan,  1  Dowl.  N.  S.  939,  viz.  that,  where  the  plea  10 
double,  it  is  no  objection  that  the  replication  is  also  double. 

Reference  has  thus  been  made  to  the  several  cases  which  were  cited, 
with  some  regret,  as  the  only  result  is,  to  show  that  they  are  inappli- 
cable to  this  case,  and  afford  no  assistance  to  the  court  in  determining 
the  question  raised  upon  the  record ;  and,  in  fact,  no  determination  has 
been  brought  to  the  notice  of  the  court,  showing  this  plea  to  be  good, 
although  there  are  some  expressions  in  some  of  the  older  cases  which 
have  that  aspect,  but  which  dicta  were  not  necessary  to  the  decision  of 
the  cases  in  which  they  are  to  be  found ;  and  such  dieta  are  not  con- 
sistent with  subsequent  determinations.  It  certainly  has  been  no  rare 
practice  for  endorsees  of  bills  of  exchange  and  promissory  notes,  to 
take  verdicts  for  the  full  amount  of  the  instruments,  after  having 
received  partial  payments  from  other  parties  to  such  instruments :  and 
there  are  reported  authorities  in  distinct  affirmation  of  the  right  so 
exercised  by  the  plaintiffs, — Callow  v.  Lawrence,  before  mentioned,  Reid 
V.  Furnival,  1  G.  &  M.  588,t  and  numerous  cases  in  bankruptcy,  where 
proof  is  admitted  against  the  acceptors  of  bills  and  makers  of  notes, 
for  the  full  amount,  notwithstanding  partial  payments  made  by  other 
parties.  In  Ex  parte  De  Tastet,  in  re  Corson,  1  Rose,  10,  Warren 
and  Bruce  were  held  entitled  to  prove  against  the  estate  of  the  bank- 
rupts, who  were  the  acceptors,  for  1364Z.,  and  take  dividends  for  that 
amount,  notwithstanding  they  had  received  payments  from  other  parties, 
reducing  their  demand  to  420/. 

We  think,  therefore,  that  this  plea  is  contrary  to  principle,  and  that 
it  has  no  authority  to  support  it. 

*1Q^1  *^^^  plaintiffs  stand  upon  the  record  the  legal  owners  of  the 
^  bill,  and  the  defendant  as  having  failed  to  perform  his  contract, 
without  any  legal  excuse  for  the  breach.  The  defendant  was  the  party 
primarily  liable,  and,  by  his  plea,  he  sets  up,  by  way  of  discharge,  satis- 
faction by  one  not  in  privity  with  him  in  relation  to  such  satisfaction, 
and  which  we  think  did  not  enure  to  his  discharge ;  and  we  think  the 
plea,  therefore,  bad,  and  the  plaintiffs  entitled  to  judgment,  as  prayed. 

Upon  the  argument  of  this  case,  we  were  much  pressed  with  the 
objection  to  the  plea  upon  the  ground  that  it  was,  in  effect,  a  plea  of 
satisfaction  by  a  stranger ;  which,  it  was  said,  was  bad  in  law.  The 
opinion  of  the  court  upon  the  other  objections  to  the  plea,  being  in 
favour  of  the  plaintiffs,  it  has  become  unnecessary  to  decide  upon  the 
validity  of  this  particular  objection.  But,  as  the  court  has  been  called 
upon  to  consider  the  law  ip  relation  to  this  subject,  it  may  be  a  con- 
venience to  the  profession  to  mention  the  authorities  which  are  to  be 
found  upon  the  subject. 

It  may  appear  that  the  law  is  not  perfectly  settled.     The  authorities 
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of  the  text-books  are  generally  to  be  found  under  the  title  of  «  Accord 
and  Satuf action ;'  and  most,  if  not  all,  of  such  text-books,  refer  to 
accord  and  satisfaction  by  and  between  the  parties  to  the  cause  of  action, 
and  but  very  few  authorities  are  to  be  found  upon  the  subject  of  satis- 
faction made  by  a  stranger.  Notwithstanding  the  passages  referred  to 
in  the  text*books,  there  is  very  early  authority  to  the  effect  that  satis- 
faction made  by  a  stranger  to  a  party  haying  a  cause  of  action,  and 
adopted  by  the  party  liable  to  the  action,  may  be  used  as  a  good  bar  to 
an  action  for  such  cause.     It  is  stated  in  Fitzherbert's  Abridgment,(a) 
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that,  <<  If  a  stranger  does  trespass  to  me,  and  one  of  his  relations, 
'''or  any  other,  gives  anything  to  me  for  the  same  trespass,  to 
which  I  agree,  the  stranger  shall  have  advantage  of  that  to  bar  me ;  for, 
if  I  be  satisfied,  it  is  not  reason  that  I  be  again  satisfied.  Quod  tota 
curia  conceimt.'*  A  very  diligent  search  has  not  found  any  old  authority 
inconsistent  with  the  case  in  Fitsherbert.  In  several  cases  obligations 
given  by  strangers  to  parties  having  a  cause  of  action,  have  been  held 
to  be  no  bar  to  an  action  between  the  parties  to  such  a  cause :  but  it 
will  be  found  that  all  those  cases  were  decided  upon  the  ground  that 
the  obligation,  so  given,  was  collateral,  and  not  by  way  of  satisfaction,. 
or  in  extinguishment  or  merger.  In  connexion  with  this  branch  of  the 
law,  this  consideration  will  always  be  found  material. 

In  Fitzherbert's  Abridgment,  title  JDette,  pi.  88,  it  is  said:  <<In  debt 
on  contract,  it  is  no  plea  to  say  that  the  plaintiff  has  a  bond  of  a  stranger, 
for  the  same  duty ;  but,  to  say,  that  he  has  a  bond  of  the  defendant 
himself  for  the  same  duty,  is  a  good  plea."(&)  So,  in  F.  N.  B.  121  M., 
it  is  said — «If  a  man  contract  to  pay  money  for  a  thing  which  he  hath 
bought,  if  he  make  a  bond  for  the  money,  the  contract  is  discharged, 
and  ani  action  of  debt  will  not  lie  upon  the  contract."  <<But(e)  it  is 
otherwise  if  a  stranger  makes  an  obligation  for  the  same  debt."  6  Yiner's 
Abridgment,  515,  is  to  the  same  effect;  also  Brooke's  Abridgment, 
title  OtnUraety  pi.  29.  In  "^^Pudsey's  case,  cited  in  Hooper's  case, 
2  Leonard  110,  it  was  held,  that  a  bond  given  by  a  stranger, 
porsuant  to  a  stipulation  in  the  original  contract,  will  be  a  bar ;  but, 
otherwise,  upon  a  subsequent  contract."  The  same  point  was  decided 
in  the  principal  case  of  Hooper. 

Some  doubt  has  arisen  upon  the  point  of  satisfaction  by  a  stranger, 
from  the  case  of  Qrymes  t;.  Blofield.(d}   The  report  in  Cro.  Eliz.  states 

(a)  Title  Barr€,  pL  166  (Hilarj,  86  H.  6).    And  sm  Co.  LitL  306  b. 

(fr)  Per  Shabo.  (Sbardklow,  J.),  30  H.  8,  Bro,  Contract,  pi.  30  ^— "  If  ft  mM  be  indebted  to 
Be  bj  eontract^  uid  mftenrards  OMkea  to  me  »  bond  of  ihe  Mune  debt»  the  debt  Sa  tberebf 
determined^  for,  in  debt  upon  the  contrMti  it  ia  »  good  plea,  that  he  hae  a  bond  of  the  same 
debt.  But,  if  a  stranger  makes  to  me  a  bond  for  the  same  debt,  still  the  contract  remains ; 
beeanie  It  ie  by  another  person ;  and  both  are  now  debtors." 

(c)  Lord  Hale's  note,  ib.,  citing  Fits.  Abr.,  H.  36  B.  8,  Jkttc,  pi  88;  and  referriag  to  11  B.  4» 
fo.  79  (Ranfe  Baker's  case,  T.  11  H.  4,  fo.  70,  pL  31);  18  H.  4,  fo.  1  (M.  18  H.  4,  fo.  1,  pL  8) ; 
10  H.  7,  fo.  31  (P.  10  H.  7,  fo.  31,  pL  16). 

{d)  Reported  in  Oro.  Blii.  Ml,  and  in  Bone's  Abridgment,  471  (translated,  6  Vin.  Abr.  306, 
Oomdition  (F  d),  pL  1,  and  in  Comyns'i  Digest^  Aoeard  (A  3),  A.)  And  see  M.  38  H.  6,  lb.  4|, 
pL31. 
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it  to  have  been  an  action  on  an  obligation  for  202.  The  defendant 
pleaded  that  J.  S.  had  surrendered  a  copyhold  tenement,  in  Batisfaotion, 
which  the  plaintiff  accepted.  The  plaintiff  demurred  to  the  plea ;  and 
it  is  said  that  Popham  and  Gawdt,  JJ.,  held  it  to  be  no  plea,  for  J.  8. 
was  a  mere  stranger,  and  not  privy  to  the  condition,  and  therefore  satis- 
faction by  him  was  not  good ;  and  that  afterwards,  in  Easter  term,  31 
Eliz.,  Popham  and  Clench  adjudged  for  the  plaintiff,  in  the  absence  of 
the  rest  of  the  justices.  In  Comyns's  Digest,  the  case  is  stated  to  the 
same  effect.  But,  from  the  report  of  the  same  case  in  RoUe's  Abridg- 
ment, it  is  to  be  inferred  that  judgment  was  given  for  the  defendant. 

In  the  case  of  Edgcombe  v.  Rodd,  5  East,  294, — ^which  was  an  action 
for  trespass  and  false  imprisonment,  to  which  satisfaction  by  another 
party  was  pleaded  (upon  the  authority  of  Orymes  v.  Blofield),  accredit- 
ing the  report  in  Gro«  Eliz.,  because  cited  in  Gomyns  without  disappro- 
bation,— the  court  seems  to  have  thought  the  plea  bad,  as  setting  up 
satisfaction  by  a  stranger.  In  Edgcombe  v.  Rodd,  however,  the  plea 
was  held  to  be  bad  upon  another  substantial  ground,  upon  which  the 
judgment  rather  seems  to  have  been  founded. 

*The  rolls  of  the  court  have  been  searched,  to  ascertain  the 
real  state  of  the  case  of  Grymes  v,  Blofield :  but  without  much 
satisfaction  being  obtained.  There  are  three  rolls,  importing  three 
distinct  actions  upon  three  obligations  for  202. ;  and,  in  each  case,  a 
plea  of  satisfaction  by  J.  S.  by  the  surrender  of  a  copyhold.  The  rolls 
are  of  Trinity  term,  86  Eliz.,  B.  R.  No.  844,  No.  845,  No.  846.  On  the 
roll  844,  the  plea  was  demurred  to,  and  a  joinder  in  demurrer,  with  a 
diet  dolus  to  Michaelmas  term ;  and  there  is  no  further  entry  upon  that 
roll.  Upon  the  roll  845,  the  pleadings  are  to  the  same  effect,  with  a 
form  of  a  dies  datus  in  blank,  and  no  further  entry  upon  that  roll. 
Upon  the  roll  846,  there  is  a  declaration  and  plea  to  the  same  effect  as 
in  the  other  rolls,  with  a  replication  traversing  the  surrender  of  the 
copyhold  in  satisfaction,  and  the  acceptance.  Issue  was  joined,  and 
the  cause  tried,  and  a  verdict  found  for  the  plaintiff,  which  was  entered 
upon  the  postecu  There  is  then  an  entry  that  a  new  trial  was  granted, ' 
upon  the  ground  that  the  venire  had  issued  to  a  wrong  county ;  and  a 
new  venire  awarded ;  and  there  the  entry  upon  that  roll  ceases. 

Upon  further  inquiry  being  made,  there  has  been  found  a  report  of 
the  case  in  the  MSS.  reports  in  the  British  Museum,  in  the  Hargrave 
MSS.  No.  7,  Vol.  2,  p.  251," reports  by  Humphry  Were.  The  case  is 
reported,  in  silbstance,  as  in  Gro.  Eliz.,  referring  to  the  roll  in  B.  R. 
(Trinity  term,  36  Eliz.)  844 ;  and  it  states  that  Fenner,  J.,  doubted  of 
the  opinion  of  Popham  and  Gawdt,  by  reason  of  the  acceptance  of  the 

i'1971  P^^^^^^>  ^^^  ^^^^^  ^^^  ^^  ^-  ^'  ^^^^^  Barre^{a)  which  is  the  case 
-'  referred  to  in  Fitzherbert's  Abridgment  :{b)  and  it  ^afterwards 

(a)  36  H.  6,  Fits.  Abr.  Barre,  pL  166. 

<()  The  referenoe  by  FunnB,  J.,  ia  in  the  form  %t  Uutt  Uma  and  long  linoe  osed  in  citing 
FitiLAbr. 
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•tAtMy  that,  upon  the  case  being  moved  again,  Glbnob  and  Fbnnbr 
agreed  that  the  plea  was  a  good  bar ;  and  that  Gawby  said  the  case 
of  Trespass,  86  H.  6,(a)  was  good  law :  and  the  report  then  states,  that, 
in  Easter  term,  89  Eliz.,  the  plaintiff  had  judgment  to  recover, — Pop* 
HAM  and  Olbnoh  only  being  in  court. 

There  is  another  report  of  the  same  case  in  the  Hargrave  MSS.,  No. 
50,  in  a  book  said  to  have  been  given,  in  1618,  by  Arthur  Tumour 
to  Serjeant  Oa&karpey  in  exchange  for  other  books :  but  that  report 
does  not  state  any  judgment  to  have  been  given. 

In  the  Lansdowne  MSS.  in  the  British  Museum,  No.  1104,  fo.  152  b/— 
being  a  report  of  cases  from  the  6th  to  the  4l8t  year  of  Elisabeth,  the 
same  case  is  reported,  stating  a  judgment  for  the  plaintiff;  and  the 
report  being  precisely  to  the  same  effect  as  in  the  Hargrave  MSS. 

It  appears  that  Humphry  Were  was,  at  a  somewhat  later  period,  a 
reader  to  the  Inner  Temple,  and  afterwards  a  serjeant. 

It  seems  probable  that  the  report  in  Groke,  stating  the  judgment  to 
have  been  given  for  the  plaintiff,  is  correct;  although  no  answer  is 
suggested  to  the  authority  of  the  86  H.  6,  which  seems  contrary  to  the 
decision,  and  to  have  been  referred  to. 

In  Thurman  p.  Wild,  11  Ad.  k  E.  458  (E.  C.  L.  R.  vol.  89),  8  P.  & 
D.  289,  the  question  as  to  the  effect  of  satisfaction  by  a  stranger,  also 
arose ;  and  the  court  seemed  to  recognise  the  decision  of  Qrymes  v, 
Blofield  as  correct ;  but  held  that  the  satisfaction  pleaded  in  that  case 
was  a  good  bar,  because  made  by  one  who  was  not  a  stranger,  but  a 
joint  trespasser ;  and  it  therefore  became  unnecessary  to  decide  how  far 
satisfaction  by  a  stranger  would  have  been  a  good  bar. 

*Such  seems  to  be  the  state  of  authority  upon  that  question ; 
and  the  court  does  not  feel  called  upon  to  express  any  opinion 
apon  the  point,  although  it  must  be  obvious  that  the  decbion  in  the 
36  H.  6,  reported  in  Fitsherbert,  is  consistent  with  reason  and  justice.(i) 

The  court,  in  this  case,  is  of  opinion  that  the  plea  is  bad  upon  other 

(a)  ITot-ft  etM  in  title  "  TrttpoMf"  bat  the  aboro  ease  of  aa  aoUon  of  trespass  reported  in 
KtL  Abr.  tit  B^rre,  pi.  166. 

{b)  Lord  Baeon,  in  the  preCkoe  to  his  Rales  and  Maxims,  says  that  he  might  have  made  an  osten* 
tation  of  learning,  by  ronohing  authorities,  but  that  he  abstained  from  it,  *' having  the  example 
of  Mr.  Littleton  and  Mr.  Fitiherbert,  whose  writings  are  the  Institutions  of  the  Laws  of  England, 
whereof  the  one  forbeereth  to  Toueh  anthority  altogetheri  and  the  other  nerer  reeiteth  a  book 
bat  when  he  thinketh  the  case  so  weak  of  credit  in  itself  as  it  needs  a  surety." 

What  Bacon  here  says  relates  to  Fitzherbert's  Natur^  Brevlnm.  Fitsherbert's  Abridgment 
iwU  whoUy  on  authorities  either  taken  from  the  Tear  Books,  or  firom  original  eases  now  no- 
where else  extant.  To  the  latter  class  belongs  the  case  36  in  H.*  6,  above  referred  to.  Another 
ease  of  the  same  class  in  Fits.  Abr.,  M.  33  B.  1,  tit  AnnuUit,  pi  61,  is  to  this  effect :—"  Annuity 
against  heir,  upon  a  deed  of  grant  made  by  his  father  until  the  defendant  (the  plaintiff)  should 
bo  advanced  to  a  suitable  {co9enabU)  benefice.  TiUon, — After  the  death  of  our  father,  our 
mother  gave  to  the  plaintiff,  at  our  procurement,  and  in  our  discharge,  the  deanery  of  T.  of  which 
the  plaintiff  is  now  seised.  BerU. — The  writing  is,  'until  he  be  advanced  by  the  grantor  or  hie 
ktireJ  ffenghaia, — Qui  per  alimm  faeit,  per  teipeum  /aeere  videiur,  and  awards  that  he  answer 
over.  Merle, — The  mother  of  the  defendant  gave  us  the  deanery  for  our  servioe,  and  not  in  dis- 
sharge  of  the  annuity :  and  this  he  is  ready  to  rerify.    Bt  alii  e  eontrd." 
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grounds;  and  it  is  therefore  nnnecessarj  further  to  investigate  the 
general  point  referred  to.(a)  Judgment  for  the  plaintiffs. 

(a)  As  to  whioh,  f«e  Roe  «.  Haagh,  1  Salk.  29 ;  Baekmjr  «.  Damall,  S  Ld.  lUym.  1085,  1087 ; 
Anstey  «.  Harden,  1  K.  R.  124,  128 ;  Ayrey  v,  DaTenpert,  2  N.  R.  474,  476  r  White  «.  Onyler,  1 
Bn>.  N.  P.  C.  200,  6  T.  R.  178 ;  Drake  if.  MitoheU,  S  Baat,  261.  See  the  iiitinetioB  !» the  Givtt 
Law  between  the  engagement  of  an  expromiaaor  and  that  of  an  adpromiaior,  Yinn.  Inet  Im|h. 
Comm.  lib.  2,  tit  1,  Ih  JUrum  DivtnoM,  Jo.,  p.  155;  Ibid.,  Kb.  ty  tit  1,  Ik  Fidejuuorihtu,  p. 
728;  Ibid^Ub.  4,  tit  6,  {  I,  J>e  Chmmuid  P^cmmd,  p.  887. 

When  suits  are  brought  against  the  maker  sey  «.  Boms,  25  Wendell,  411 ;  Pearoe  «.  Aottiib 

and  endorser  of  a  promissory  note,  and  the  en-  4  Wharton,  489. 

doreer  pays  the  moont :  and  it  is  agreed  between  The  payment  of  a  iebt  by  one  not  a  party  to 

the  holder  and  the  endorser  that  the  suit  against  the  eontraot»  is  an  extingnishment  of  the  de- 

the  maker  shall  be  proseented  for  the  benefit  of  mand,  whether  made  with  the  assent  of  the 

the  endorser,  the  maker  oannot  arail  himself  debtor  or  not :  Harrison  e.  Hicks,  1  Porter,  42S. 

of  the  payment  by  the  endorser  as  a  defenee  in  See  eontra  Clow  v.  Borst,  8  Johnson,  87;  Staik 

the  snit   against   him :    Meohanio's    Bank  v.  v.  Thompson,  8  Monroe,  302.    But  it  is  held  is 

Hasard,  18  Johnson,  858.     It  is  no  defenoe  to  the  last  ease  to  be  a  good  cause  for  an  iigone- 

an  aetion  on  a  promissory  note  that  the  pro-  tlon  and  relief  in  equity.    See  alee  Daniels  «• 

perty  of  the  note  is  in  a  third  person,  unless  the  Hallenbaeh,    19    Wendell,  408;    WooUoUt   v. 

poRsenion  of  the  plaintilT  is  mala  JUU :  Goem-  M'Dowell,  9  Dana,  288. 


♦199]  ♦BUTLER  v.  FOX.    Jan.  »1. 

The  Court  discharged  so  mneh  of  an  order  for  a  commission  to  examine  witnesses,  as  stayed  tb« 
proceedings,  on  the  ground  of  an  unreasonable  delay  In  the  application. 

Assumpsit  on  a  sea-policy  for  50002.,  on  wheat,  free  of  average,  the 
question  being,  whether  the  loss  was  total  or  partial.  The  action  was 
commenced  on  the  13th  of  November,  1847,  and  issne  was  joined  on 
the  12th  of  February,  1848.  On  the  28th  of  March,  1849,  a  commis- 
sion issued,  to  examine  witnesses  at  Baltimore,  both  parties  joining  in 
it.  The  defendant  being  induced  by  letters  from  Baltimore  to  think  he 
might  get  additional  evidence  at  New  York,  obtained  an  order  for  the 
examination  of  witnesses  at  the  latter  place. 

Byle$y  Serjt.,  on  a  previous  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  that  order,  or  so  much  thereof  as  directed  that  the  proceed- 
ings should  be  stayed  in  the  mean  time,  on  the  ground  that  the  defend- 
ant had  been  guilty  of  laches. 

Jame$  WUde^  who  showed  cause,  submitted  that,  seeing  the  length 
of  time  the  cause  had  been  pending,  the  defendant's  delay  in  applying 
for  the  second  commission  was  not  so  unreasonable  as  to  disentitle  him 
to  have  his  commission  with  all  its  usual  incidents, — ^the  delay  having 
only  been  of  twenty  days. 

Byle9y  Serjt.,  in  support  of  the  rule,  observed  that  the  delay  amounted 
to  the  whole  time  necessary  for  a  voyage  between  London  and  America. 


♦200] 


♦WiLDB,  C.  J. — The  court  is  of  opinion  that  the  rule  should 


be  made  absolute  to  discharge  so  much  of  the  order  of  my  brother 
Talfoubd  as  stays  the  proceedings, — ^but  without  prejudice  to  an  appli- 
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eatioa  on  the  part  of  the  defendant,  to  the  judge,  to  postpone  the  trial 
if  the  commission  should  not  be  returned  in  time.  My  own  impression, 
I  most  confess,  is,  that  where  the  plaintiff  has  so  long  delayed  his  pro- 
ceedings as  to  show  that  his  object  was  not  expedition,  he  has  no  right 
to  complain  of  so  small  an  additional  delay  as  twenty  days.  But  the 
rest  of  the  court  being  of  opinion  that  such  delay,  unaccounted  for,  is 
unreasonable,  the  rule  will  be  made  absolute  in  the  form  I  hare  already 
stated.  Bule  absolute  accordingly. 


♦Ex  parte  JOHN  PURDT.    Jan.  25.  [♦201 

Ab  order  of  Mamitmeni  under  the  Comity  Court  Aot»  9  A  10  Viot  e.  96,  if  not  to  be  oonstraed 
with  tho  enme  strlctneu  me  n  oooTiotlon :  and  each  nn  order  ii  not  bad  for  alleging  the  offence 
to  be,  that  the  defendant  had  made  a  gift,  dolirery,  vr  transfer  of  property,  with  intent  to 
defrand  hia  oroditort.'' 

The  order  recited  a  Judgment  recorered  againit  the  defendant  in  the  oonntj  court;  it  then 
recited  that  the  defendant,  having  penonally  appeared  to  tke  tatd  eummotu,  and  being  present 
in  Goort,  and  haying  neglected  to  pay  the  ram  recoVeted,  was,  upon  the  application  of  the 
plaintiff,  lien  and  there  examined  touching  hif  estate,  Ac ;  that  it  appeared  to  the  Judge,  upon 
anch  examination,  that  the  defendant  had  obtained  credit  from  the  plaintiff  under  false  pre- 
tences,  and  had  made  <'a  gift,  deliTcry,  or  transfer  of  property  with  intent  to  defraud  his 
ereditors,"  but  the  defendant  requested  to  be  allowed  time  to  produce  eddenoe;  that  the 
hearing  was  thereupon  a^onmed;  that  the  defendant  did  not  attend  on  the  adjournment 
day ;  that  it  then  appeared  to  the  satisfaction  of  the  Judge,  that  the  defendant  had  obtained 
credit  from  the  plaintiff  under  false  pretences,  and  had  made  "a  gift,  deliTcry,  or  transfer  of 
property  with  intent  to  defraud  his  creditors ;"  and  that  thereupon  the  judge  ordered  and 
adjudged  that  the  defendant  should  be  committed  for  forty  days,  Ac. : — 

Held,  that  the  recitals  in  the  order  imported  an  appearance  by  the  defendant  at  the  trial,  and 
an  examination  of  the  defendant  at  that  time,  and  contequently  that  it  was  a  valid  order 
within  the  101st  section  of  the  act;  and  that  a  summons  under  the  98th  and  99th  sections 
was  unnecessary. 

SoMe,  that  a  Judgment  obtained  in  a  county  Court,  in  respect  of  which  the  debtor  subsequently 
obtains  a  final  order  of  protection  from  the  insoWent  debtors  Court,  does  not  thereby  cease 
to  be  an  nmeatiefied  judgment,  within  the  meaning  of  the  98th  section  of  the  9  A  10  Vict  c 
W.(a) 

John  Purdy  was,  on  the  16th  instant,  arrested  by  virtue  of  a  war* 
rant  in  the  following  form : — 

<<  In  the  Bloomsbury  County  Court  of  Middlesex,  holden  at  Berners 
Street,  Oxford  Street,  in  the  said  county. 

f  Archibald  Cubitt,  Plaintiff, 
« Between   J  and 

I  John  Purdy,      •   Defendant. 
«  To  the  high  bailiff  and  other  bailiffs  of  the  said  court,  and  all  con- 
stables and  peace  officers  within  the  jurisdiction  of  the  said  court,  and 
to  the  governor  of  the  debtors'  prison,  Whitecross  Street,  in  the  said 
county : 

*(<  Whereas,  at  a  court  holden  at  the  court-house  in  Berners  r^oQo  ' 
Street  aforesaid,  on  the  11th  of  January,  1849,  the  above-named  *- 

(a)  S.  p.  decided  accordingly,  Abk^y  «.  Pale,  poet,  T.  T.  186L 


EX  PARTE  PURDY.    H.  T.  1850. 


plaintiff,  by  the  jadgment  of  the  said  court,  in  a  certain  suit  wherein 
the  said  oonrt  had  jurisdiction,  recovered  against  the  aboYe-named  de- 
fendant the  sum  of  2(H.  for  his  debt,  together  with  the  sum  of  4L  19#., 
the  costs  of  the  said  suit ;  whereupon,  it  was  then  and  there  ordered 
by  the  said  court,  that  the  said  defendant  should  forthwith  pay  to  the 
said  plaintiff  the  said  sums  of  202.  and  41.  19#.,  so  recovered  against 
the  said  defendant :  And  whereas,  the  said  defendant,  honing  penonmlfy 
appeared  to  the  $aid  9uinnu>n8f  and  being  present  in  eauri^  and  having 
then  neglected  and  refused  to  pay  the  said  sums  so  recovered,  was,  upon 
the  application  of  the  said  plaintiff,  then  and  there  examined  touching 
his  estate  and  effects,  and  the  manner  and  circumstances  under  which 
he  contracted  the  said  debt,  which  was  the  subject  of  the  action  in 
which  the  said  judgment  was  obtained  against  him,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the  property  and  means  which 
he  still  had,  of  discharging  the  said  debt  and  costs,  and  as  to  the  dis- 
posal he  had  made  of  any  property :  And  whereas  it  appeared,  upon 
such  examination,  to  the  judge  of  the  said  court,  that  the  said  defendant 
had  obtained  credit  from  the  plaintiff  under  false  pretences^  and  had 
made  a  gifty  delivery^  or  transfer  of  property,  with  intent  to  defraud 
his  creditors;  but  the  said  defendant  then  requested  to  be  allowed 
time  to  produce  certain  evidence ;  and,  upon  his  the  said  defendant's 
application,  the  judge  of  the  said  court  granted  time  to  the  said  defend- 
ant until  the  18th  day  of  January,  1849,  and  postponed  and  adjourned 
making  any  order,  or  otherwise  adjudicating  in  respect  of  the  said 
examination,  until  the  said  18th  day  of  January,  1849 :  And  whereas, 
a  court  was  duly  holden  by  the  said  judge,  at  the  said  court-house,  in 
*2031  ^"*^^^  street  aforesaid,  on  *the  said  18th  of  January,  1849, 
^  and  the  said  defendant  did  not  attend  at  such  last-mentioned 
court,  or  allege  any  sufficient  excuse  for  not  attending,  and  did  not  at 
such  court  produce  any  evidence,  or  allege  any  sufficient  excuse  for  the 
non-production  of  such  evidence :  And  whereas,  it  then  appeared,  to 
the  satisfaction  of  the  judge  of  the  said  court,  that  the  said  defendant 
had  obtained  credit  from  the  plaintiff  under  false  prHeneeSy  and  had  made 
a  gift,  delivery,  or  transferor  property,  with  intent  to  defraud  his  credit- 
ors ;  and  thereupon  the  said  judge  of  the  said  court,  by  a  certain  order, 
bearing  date  the  said  18th  day  of  January^  1849,  did  order  and  adjudge 
the  said  defendant  to  be  committed,  for  the  term  of  forty  days,  to  the 
debtors'  prison  at  Whitecross  Street,  &c.,  or  until  he  should  be  dis- 
charged by  due  course  of  law :  These  are,  therefore,  to  require  you,  the 
said  high-bailiff,  bailiffs,  and  others,  to  take  the  said  defendant,  and  to 
deliver  him  to  the  governor  of  the  debtors'  prison  at  Whitecross  Street 
aforesaid ;  and  you,  the  said  governor,  are  hereby  required  to  receive 
the  said  defendant,  and  him  safely  to  keep  in  the  said  prison,  for  the 
term  of  forty  days  from  the  arrest  under  this  warrant,  or  until  he  shall 
be  sooner  discharged  by  due  course  of  law ;  for  which  this  shall  be 
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your  aafficient  warrant.     Given  under  the  seal  of  the  court,  the  11th 
day  of  January,  1850.  <<  J.  Wright, 

"Clerk  of  the  Court." 

Parry^  on  a  former  day  in  this  term,  moved  for  a  writ  of  haheaB 
eorpuSj  to  bring  up  the  prisoner  to  be  discharged,  and  also  for  a  certio- 
rari to  bring  up  the  order  upon  which  the  warrant  issued. 

It  appeared  from  the  affidavits  on  which  the  motion  was  founded,  that 
the  prisoner  was  discharged  under  the  insolvent  debtors  acts,  on  the 
2d  of  April,  1849, — the  *debt  mentioned  in  the  above  warrant,  r^oA4 
being  duly  inserted  in  his  schedule.  It  was  therefore  submitted  *- 
that  the  defendant  was  discharged  from  that  debt,  by  virtue  of  the  1  & 
2  Vict.  c.  110,  8.  90,  which  enacts,  "  that  no  person  who  shall  have 
become  entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as 
aforesaid,  shall  at  any  time  thereafter  be  imprisoned  by  reason  of  the 
judgment  so  as  aforesaid  entered  up  against  him  or  her  according  to  this 
act,  or  for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with 
respect  to  which  such  person  shall  have  become  so  entitled,  or  for  or  by 
reason  of  any  judgment,  decree,  or  order  for  payment  of  the  same." 
The  commitment  in  question  cannot  be  aflfected  by  the  102d  section  of 
the  9  &  10  Vict.  c.  95,  which  enacts,  "  that,  whenever  any  order  of  com- 
mitment shall  have  been  made  as  aforesaid  (s.  99),  the  clerk  of  the 
said  court  shall  issue,  under  the  seal  of  the  court,  a  warrant  of  commit- 
ment, directed  to  one  of  the  bailiffs  of  any  county-court,  who  by  such 
warrant  shall  be  empowered  to  take  the  body  of  the  person  against  whom 
such  order  shall  be  made ;  and  all  constables  and  other  peace-officers, 
within  the  several  jurisdictions,  shall  aid  in  the  execution  of  every  such 
warrant ;  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction, 
and  prison  mentioned  in  any  such  order,  shall  be  bound  to  receive  and 
keep  the  defendant  therein  until  discharged  under  the  provisions  of  this 
act,  or  otherwise  by  due  course  of  law  ;  and  no  protection^  order,  or  cer- 
tifieaU  granted  by  any  court  of  bankruptcy ,  or  for  the  relief  of  insolvent 
debtors^  sIuUl  be  available  to  discharge  any  d^endant  from  any  commit- 
ment under  such  last-mentioned  order.''  That  clause  can  only  apply  in 
cases  where  the  protection,  order,  or  certificate  is  obtained  after  the 
order  of  commitment  by  the  judge  of  the  county-court.  The  material 
sections  of  the  county-court  act  upon  which  the  question  will  turn,  are, 
the  '^98th  and  the  99tb.  The  98th  enacts  « that  it  shall  be  law-  r^conr 
fbl  for  any  party  who  has  obtained  any  unsatisfied  judgment  or  *-  "" 
order,  in  any  court  held  by  virtue  of  this  act,  or  under  any  act  repealed 
by  this  act,  for  the  payment  of  any  debt  or  damages  or  costs,  to  obtain 
a  summons  from  any  county  court  within  the  limits  of  which  any  other 
party  shall  then  dwell  or  carry  on  his  business, — ^such  summons  to  be 
in  such  form  as  shall  be  directed  by  the  rules  made  for  regulating  the 
practice  of  the  county  courts,  as  herein  provided,  and  to  be  served  per- 
sonally upon  the  person  to  whom   it   is   directed, — requiring  him  to 
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appear,  at  sacli  time  as  shall  be  directed  by  the  said  mleSy  to  answer 
such  things  as  are  named  in  such  summons ;  and,  if  he  shall  appear  in 
pursuance  of  such  summons,  he  may  be  examined  upon  oath  touching  his 
estate  and  effects,  and  the  manner  and  circumstances  under  which  he 
contracted  the  debt,  or  incurred  the  damages  or  liability,  which  is  the 
subject  of  the  action  in  which  judgment  has  been  obtained  against  him, 
and  as  to  the  means  and  expectation  he  then  had,  and  as  to  the  pro- 
perty and  means  he  still  hath,  of  discharging  the  said  debt  or  damages, 
or  damages  or  liability,  and  as  to  the  disposal  he  may  have  made  of  any 
property ;  and  the  person  obtaining  such  summons  as  aforesaid,  and  all 
other  witnesses  whom  the  judge  shall  think  requisite,  may  be  examined 
upon  oath  touching  the  inquiries  authorized  to  be  made  as  aforesaid  ; 
and  the  costs  of  such  summons,  and  of  all  proceedings  thereon,  shall  be 
deemed  costs  in  the  cause/'  And  the  99th  section  enacts,  <<  that,  if  the 
party  so  summoned  shall  not  attend,  as  required  by  such  summons,  and 
shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall,  if  attend- 
ing, refuse  to  be  sworn,  or  to  disclose  any  of  the  things  aforesaid,  or  if 
he  shall  not  make  answer  touching  the  same  to  the  satisfaction  of  such 
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judge,  or  if  it  shall  appear  to  such  judge,  either  by  '^'examination 


of  the  party,  or  by  any  other  eridence,  that  such  party,  if 
defendant,  in  incurring  the  debt  or  liability  which  is  the  subject  of  the 
action  in  which  judgment  has  been  obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of 
trust,  or  has  wilfully  contracted  such  debt  or  liability  without  haying 
had  at  the  same  time  a  reasonable  expectation  of  being  able  to  pay  or 
discharge  the  same,  or  shall  have  made  or  eaueed  to  be  made  any  giftj 
delivery y  or  transfer  of  any  property ^  or  shall  haye  charged,  remoyed,  or 
concealed  the  same,  with  intent  to  defraud  his  creditors,  or  any  of  them, 
or  if  it  shall  appear,  to  the  satisfaction  of  the  judge  of  the  said  court, 
that  the  party  so  summoned,  has  then,  or  has  had  since  the  judgment 
obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt, 
or  damages,  or  costs  so  recovered  against  him,  either  altogether  or  hj 
any  instalment  or  instalments  which  the  court  in  which  the  judgment 
was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to  pay 
the  same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pursuant 
to  the  power  hereinafter  (s.  100)  provided, — ^it  shall  be  lawful  for  such 
judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  party  summoned  is  resident,  or  to  any  prison 
which  shall  be  provided  as  the  prison  of  the  court,  for  any  period  not 
exceeding  forty  days."  It  is  submitted  that  here  the  debt  was  extin- 
guished, so  far  as  the  county  court  was  concerned,  on  the  2d  of  April, 
1849.  [Maulk,  J. — In  effect,  you  contend,  that,  by  force  of  the  order 
of  the  insolvent  debtors  court,  this  is  a  satisfied  judgment.]  Yes. 
[Maulb,  J. — Should  not  the  defendant  have  applied  for  a  summons 
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eallmg  upon  the  plaintiff  to  show  cause  why  the  order  of  commitment 


shoold  not  be  rescinded  7]    Notice  was  given  on  the  '^12th  of 
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Aprily  1849.     [Maulb,  J. — ^Notice  amounts  to  nothing.     I  do 

not  think  the  defendant  has  made  ont  a  primd  facte  case  for  a  habeoi 

corpui.'] 

The  warrant  of  commitment  is  altogether  insofficient  in  point  of  law. 
This  is  a  proceeding  of  a  penal  nature :  Ex  parte  Elinning,  4  M.  Ghr.  k 
S.  507  (E.  C.  L.  B.  Yol.  56) ;  Kinning  t;.  Bachanan,  8  M.  Or.  &  S.  271 
(£•  G.  L.  B.  vol.  65).  [Maulb,  J. — ^Assume  that  the  jadge  of  the  county 
court  has  power  to  commit  for  certain  offences,  and  to  punish  by  an 
imprisoment  of  forty  days.]  The  warrant  should  show  jurisdiction : 
and,  to  give  jurisdiction,  it  should  show  that  a  summons  under  s.  98 
had  been  issued,  and  personally  served.  In  that  respect,  this  warrant 
is  defective :  it  does  not,  in  terms,  state  that  the  defendant^  was  so 
summoned*  The  defendant's  voluntary  appearance  might  have  been 
for  one  purpose ;  his  examination  and  subsequent  commitment  might 
have  been  on  another  account.  [Maulb,  J. — The  warrant  seems  to 
proceed  upon  the  lOlst  section,  which  enacts,  <<that,  in  every  case 
where  the  defendant  in  any  suit  brought  in  any  county  court,  shall  have 
been  personally  served  with  the  summons  to  appear,  or  shall  personally 
appear  at  the  trial  of  the  same,  the  judge,  at  the  hearing  of  the  cause, 
or  at  any  adjournment  thereof,  if  judgment  shall  be  given  against  the 
defendant,  shall  have  the  same  power  and  authority  of  examining  the 
defendant  and  the  plaintiff,  and  other  parties,  touching  the  several 
things  hereinbefore  mentioned,  and  of  committing  the  defendant  to 
prison,  and  of  making  an  order,  as  he  might  have  and  exercise  under 
the  provisions  hereinbefore  contained,  in  case  the  plaintiff  had  obtained 
a  summons  for  that  purpose  after  the  judgment  obtained,  as  hereinbe- 
fore mentioned."]  There  is  no  statement  in  the  warrant  that  the 
defendant  was  present  at  the  time  of  giving  judgment.  [Wilde,  C.  J. 
— ^Was  this  point  *urged  before  my  brother  ERLB?(a)]  It  was  r^ono 
not ;  nor  was  the  101st  section  at  all  adverted  to.  [Wildb,  C.  '- 
J. — We  think  you  should  have  a  rule  upon  this  point.] 

Another  objection  to  the  warrant,  is,  that  there  is  no  statement  on 
the  face  of  it,  that  the  defendant  was  examined  on  oath.  [Crbsswell, 
J. — The  party  is  committed  for  not  appearing.]  Not  so :  the  commit- 
ment proceeds  upon  the  grounds  previously  set  forth  in  the  warrant : 
it  was  upon  the  examination  of  the  defendant  that  the  court  adjudi- 
cated. [Wildb,  C.  J. — The  statement  seems  rather  to  import  that  the 
investigation  took  place  in  his  absence.]  In  the  case  of  In  re  Gray,  1 
New  Sess.  Gas.  354,  a  warrant  of  commitment  (i)  reciting  that  «<  whereas 
J.  O.  was  duly  brought  before  me,  to  answer  the  said  complaint,  and  I, 
the  said  justice,  duly  thereupon,  then  and  therey  in  the  presence  as  toeU 

(a)  Who  had  refused,  at  chambera,  to  grant  a  habeaa. 
(6)  Under  the  4  Q.  4,  o.  34,  t.  3. 
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cf  the  said  J.  J.  {the  camplainaM)  m  of  the  said  J.  O-.^  did  examine 
and  inquire  into  the  proof  $  and  aUegations  of  the  said  parties  touching 
the  matter  of  the  said  eomplaint,"  &c., — ^was  held  bad,  inasmuch  as  it 
did  not  show  that  the  witnesses  were  examined  on  oath,  or  in  the  pre- 
sence of  the  defendant.  [Wilde,  C.  J. — ^Bankrupt  commissioners  had 
no  authority  to  examine  the  bankrupt  except  upon  oath :  but,  upon  an 
indictment  for  perjury,  Lord  Mansfield  held  that  the  examination 
must  be  assumed  to  haye  been  upon  oath.] 

The  warrant  is  also  bad  for  alleging  several  offences  together,  and 
attaching  only  one  penalty.  [Maulb,  J. — ^For  anything  that  appears, 
the  order  may  have  been  distributive.]  If  the  warrant  recites  the 
order,  as  it  professes  to  do  here,  it  must  recite  it  correctly.  In  New- 
man V.  Bendyshe,  10  Ad.  &  E.  11  (E.  0.  L.  R.  vol.  87),  2  P.  &  D.  340, 
a  conviction  under  s.  14  of  the  11  G.  4  &  1  W.  4,  c.  64  (for  the  gene- 
*20Q1  ^^  *^^  of  l>®®r,  &c.),  purported  to  charge  the  party  with  the 
-'  offence  of  keeping  his  house  open  for  the  sale  of  beer,  and 
selling  beer,  and  suffering  the  same  to  be  drunk  and  consumed  in  the 
house  at  an  unlawful  time,  and  convicted  him  in  the  penalty  of  40«., 
as  upon  a  single  offence, — ^was  held  bad,  because  it  included  more  than 
one  distinct  offence,  for  which  the  party  might  have  been  distinctly 
convicted.  [Maule,  J. — How  does  it  appear  here  that  the  penalty  is 
uncertain?  In  O'ConnelFs  case,  O'Connell  v.  The  Queen,  11  Clark  ft 
Fin.  155,  nobody  ever  suggested,  that,  if  all  the  counts  of  the  indict- 
ment had  been  good,  and  each  of  them  had  charged  an  offence  which 
would  have  warranted  an  imprisonment  for  the  whole  period,  the  non- 
distribution  of  the  penalty  would  have  been  ground  of  error.  There 
is  clearly  nothing  in  this  objection.] 

The  next  objection  is,  that  the  offence  is  stated  in  the  alternative, — 
that  the  defendant  had  made  <<  a  gift,  delivery,  or  transfer  of  property, 
with  intent  to  defraud  his  creditors."  This  involves  three  distinct 
and  separate  offences.  [Maulb,  J. — Like  charging  a  man  with  stealing 
a  <<  horse,  mare,  or  gelding  ?"]  Precisely  so.  In  The  King  v.  John 
North,  6  D.  &  R.  148  (£.  G.  L.  IL  voL  16),  an  information  on  the  48 
0.  3,  c.  143,  for  selling  « beer,  or  ale''  without  an  excise  license,  was 
held  bad ;  and  a  conviction  thereon,  showing  that  the  defendant  had 
sold  ale  only,  was  quashed, — ^Baylby,  J.,  observing,  <<  This  defendant 
is  called  upon  to  answer  an  alternative  charge,  which  cannot,  I  think, 
be  made  certain  by  evidence.*'  So,  in  The  King  v.  Henry  Pain,  7  D. 
&  B.  678  (E.  G.  L.  B.  vol.  16),  an  alternative  charge  in  a  conviction  was 
held  to  be  bad.  That  was  a  conviction,  on  the  6  G.  4,  c.  108,  s.  49, 
for  being  on  board  a  boat  liable  to  forfeiture,  by  s.  3,  for  having  casks 
attached  thereto,  «  of  the  description  used,  or  intended  to  be  used,  for 
♦91  m  *^^^  s^^gg'^'^g  ^^  spirits:"  and  the  Gourt  quashed  it  for  uncer- 
J  tainty ;  Abbott,  G.  J.,  saying, — «  Whether  the  decision  in  Bex 


[*211 


9  MANNING,  ORANGER,  k  SCOTT.  210 

V.  Middlehurst,  1  Barrow,  899,(a)  is  correct,  ia  not  a  question  now 
before  ns ;  but  that  is  a  direct  authority  to  show,  that,  in  an  indictment, 
the  objection  taken  to  this  conviction  would  be  fatal ;  and  I  know  of 
no  authority  which  says  that  a  conviction  must  not  have  as  much  cer- 
tainty as  an  indictment.  Now,  this  act  of  parliament  mentions  three 
sorts  or  descriptions  of  casks,  which,  if  found  on  board,  or  attached  to, 
a  vessel,  will  render  it  liable  to  forfeiture.  One  is,  a  sort  which  is  used ; 
the  second  is,  intended  to  be  used ;  and  the  third,  that  which  is  fit  or 
adapted  for  the  purpose.  Having  mentioned  these  three,  as  distinct 
descriptions  of  casks,  I  think  the  conviction  should  have  set  forth  under 
which  of  the  three  the  casks  in  question  fell.  It  is  a  very  nice  and 
subtle  objection,  and  quite  beside  the  merits ;  nevertheless,  the  party 
is  entitled  to  the  benefit  of  it,  as  a  defect  of  form."  And,  in  the  case 
of  The  King  v.  Henry  Salomons,  1  T.  R.  249,  a  conviction  for  <«  the 
said  ofience,"  when  there  are  two  offences  charged  in  the  information, 
was  held  to  be  bad.     [Maulb,  J. — ^There  can  be  no  doubt  about  that.] 

WiLDB,  0.  J. — ^We  think  the  rule  should  go  upon  the  first  and  the 
last  objections  to  the  form  of  the  warrant  of  commitment ;  and  also 
for  a  certiorari  to  brmg  up  the  order.  As  to  the  objection  that  the 
warrant  does  not  state  that  the  defendant  was  examined  on  *oath, 
that  does  not  seem  to  us  to  require  any  further  consideration. 
Nor  do  we  think  that  the  non-distribution  of  the  forty  days,  affords 
any  ground  of  complaint, — the  entire  period  not  being  greater  than 
might  have  been  afSxed  to  each  of  the  offences  pointed  at. 

Parry  suggested  that  he  was  entitled  to  the  writ :  but 

The  Court  said  it  had  been  settled  by  the  Queen's  Bench,  after  argu* 
ment,  that  the  proper  course  was,  to  grant  a  rule  to  show  cause  why  a 
writ  of  habeoB  corpus  should  not  issue, — ^the  rule  to  be  served  upon  the 
plaintiff  in  the  suit,  and  also  upon  the  judge  of  the  court  out  of  which 
the  warrant  issued. 

Udall  now  showed  cause. — The  rule  was  granted  upon  two  points 
only, — ^first,  that  the  warrant  under  which  the  defendant  was  com- 
mitted, does  not  state  that  the  defendant  was  previously  summoned  to 
appear  in  the  county  court,  pursuant  to  the  98th  section  of  the  9  &  10 
Vict.  e.  96,  or  that  he  was  present  at  the  hearing, — secondly,  that  the 
offence  is  stated  in  the  disjunctive.  1.  The  warrant  is  in  the  form 
settled  by  the  judges,  under  the  power  oonfurred  upon  them  by  the  73d 
section  of  the  act.(6)  It  sufficiently  shows  that  *all  that  was  r^oio 
done,  was  done  strictly  in  conformity  with  the  provisions  of  the  ^ 

(a)  Lord  Mahsfield  there  says :  "Upon  Indictments,  it  has  been  determined  that  an  aUtmatiff 
ebarge  is  not  goodf  as  'forged  or  caused  to  be  forged/  though  one  only  need  be  proTcd,  if  lidd 
ooojiinetiTely  (a«,  'forged  and  caosed  to  be  forged')-  But  I  do  not  see  the  reason  of  it:  the 
mbstanee  is  exactly  the  same ;  the  defendant  must  come  prepared  against  both.  And  it  makes 
no  difference  to  him  in  any  respect" 

(ft)  Which  enacts  "that  five  of  the  judges  of  the  superior  courts  of  common  law  at  Westmin. 
star,  including  the  lord  chief  justice  of  the  Court  of  Queen's  Bench,  the  lord  chief  justice  of  the 
Court  of  Common  PleaSy  and  the  lord  chief  baron  of  the  Court  of  Exchequer,  or  one  of  the  said 
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statute :  it  alleges  that  the  defendant  appeared  at  the  hearing,  and  that 
the  whole  proceeding  took  place  at  the  hearing,  or  at  an  adjournment 
thereof.  It  was  not  a  proceeding  under  the  98th  and  99th  sections, 
but  under  the  101st,  which^gives  the  judge,  in  cases  where  the  party 
has  been  personally  served  with  the  summons,  or  shall  personally 
appear  at  the  trial,  the  same  power  to  examine  and  to  commit  the 
defendant,  as  he  is  enabled  to  exercise  under  s.  99,  where  the  party 
has  been  summoned  pursuant  to  the  98th  section.  2.  As  to  the  other 
point, — the  99th  section  enables  the  judge,  if  it  shall  appear  to  him, 
either  by  the  examination  of  the  party,  or  by  any  other  evidence,  that 
the  defendant  has  obtained  credit  from  the  plaintiff  under  false  pre- 
tences, or  has  made  or  caused  to  be  made  any  «<  gift,  delivery,  or  trans- 
fer" of  any  property,  to  punish  him  by  imprisonment  for  a  period  not 
exceeding  forty  days.  The  statement  that  the  defendant  had  obtained 
credit  under  false  pretences  alone,  would  justify  the  penalty  here  im- 
posed ;  and  therefore  that  would  be  sufficient  to  sustain  this  warrant, 
even  if  it  is  to  be  construed  with  the  same  strictness  as  a  conviction. 
Besides,  a  gift,  delivery,  or  transfer  of  property,  with  intent  to  defeat 
creditors,  is  one  substantive  offence. 

Parrtfy  in  support  of  the  rule. — The  warrant  in  question  neither 
complies  with  the  98th  nor  the  101st  sections.  The  forms  made  in 
pursuance  of  the  78th  section,  are  merely  directory  to  the  judges  of  the 
^o-fon  county  courts:  the  judges  who  framed  them  had  no  *power  to 
-'  give  them  such  force  as  to  make  them  override  the  common  law. 
[Wilde,  C.  J. — -.The  statute  provides  that  <<  the  rules  so  made,  and  the 
forms  so  framed,  shall  be  observed  and  used  in  all  the  courts  holden 
under  this  act."]  The  78th  section  does  not  go  on  to  say  that  no 
defect  of  form  shall  vitiate  any  order  or  warrant,  (a)  The  judge  of  the 
county  court  had  no  power  to  make  this  order  in  the  defendant's  ab- 
sence, and  without  a  previous  summons.  This  is  not  warranted  by  s. 
101. 

The  warrant  is  clearly  bad,  for  not  stating  the  offence  with  certainty* 
The  King  v.  John  North,  and  The  King  v.  Henry  Pain,  are  distinct 
authorities  to  show  that  an  alternative  charge  in  a  conviction  is  bad. 
[Williams,  J. — In  Paley  on  Convictions,(&)  it  is  said  that  that  is  no 
objection  to  an  order,  though  it  is  to  a  conviction.    Maulb,  J. — ^In  Bex 

chiefs  mt  th«  lMft»  ihaU  hmTe  power  to  nuke  and  Imoo  mil  the  general  mlet  for  regnUting  the 
pnctloe  and  prooeedings  of  the  eountj  ooarts  holden  nnder  thii  msX,  and  also  to  frame  forms  for 
every  prooeeding  in  the  said  eonrts  for  which  they  shall  think  it  necessary  that  a  form  be  pro- 
vided, and  also  for  keeping  all  books,  entries,  and  accounts  to  be  kept  by  the  clerks  of  the  said 
oonrtSy  and  from  time  to  time  to  alter  any  snch  mle  or  form ;  and  fA«  ruUa  ao  mad*,  and  CJU 
/omu  so  framedf  •haU  6«  ohwrved  and  uted  in  all  the  eourU  Aolden  und€r  lhi§  aetj  and,  in  any 
case  not  expressly  proTided  for  herein,  or  by  the  said  rules,  the  general  principles  of  practioe 
!n  the  saperlor  oonrts  of  common  law  may  be  adopted  and  applied,  at  the  discretion  of  the 
Jadges,  to  actions  and  proceedings  in  their  several  courts." 

(a)  But  s.  138  provides,  "that  no  order,  verdict,  or  judgment,  or  other  proceeding,  made  eoa* 
ceniing  any  of  the  matters  aforesaid,  shall  be  quashed  or  vacated  for  want  of  form." 

(6)  3d  edit  p.  133,  citing  The  King  e.  North. 
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V.  Middlehnrst,  the  order  described  the  offence  as  <<  remoying  or  con- 
cealing" goods ;  and  it  was  held  snflScient,  though  it  would  have  been  a 
fatal  objection  to  an  indictment.]  There  is  no  distinction  between  an 
order  and  a  conyiction.  [Williams,  J. — ^A  conviction  must  state  the 
evidence,  an  order  need  not.  Mavlb,  J. — The  party  is  not  prejudiced 
where  the  instrument  is  one  which  he  cannot  answer,  that  is,  plead  to.] 
It  is  essential  that  the  party  should  know  of  what  he  is  found  guilty. 
[Wildb,  C.  J. — The  order  here  says  the  defendant  has  defrauded  his 
creditors  by  parting  with  his  property,  by  means  of  a  gift,  delivery,  or 
transfer.  He  has  done  the  thing  complained  of,  by  one  of  those  three 
modes.]  "  Gift,*'  "  delivery,"  and  « transfer,"  have  very  different  legal 
meanings.  <<  With  intent  "^to  defraud  his  creditors,"  applies  to  r^QHA 
all  three,  not  to  either  specifically.  *- 

Wildb,  C.  J. — It  does  not  appear  to  me  that  either  of  the  objections 
upon  which  this  rule  was  granted,  has  been  sustained.  The  first  objec- 
tion was,  that  it  does  not  appear  upon  the  face  of  the  warrant,  that  the 
defendant  was  summoned,  or  was  present  when  the  order  in  question 
was  made ;  and  it  is  said  that  the  order  is  therefore  bad.  Now,  this 
warrant  issued  upon  a  proceeding  under  the  101st  section  of  the  9  k 
10  Vict.  c.  95,  which  enacts,  <<  that,  in  every  case  where  the  defendant 
in  any  suit  brought  in  any  county  court,  shall  have  been  personally  served 
with  a  summons  to  appear,  or  shall  personally  appear  at  the  trial  of  the 
same,  the  judge,  at  the  hearing  of  the  cause,  or  at  any  adjournment  thereof, 
if  judgment  shall  be  given  against  the  defendant,  shall  have  the  same 
power  and  authority  of  examining  the  defendant  and  the  plaintiff,  and  other 
parties,  touching  the  several  things  thereinbefore  mentioned,  and  of  com- 
mitting the  defendant  to  prison,  and  of  making  an  order,  as  he  might 
have  and  exercise  under  the  provisions  hereinbefore  contained  in  case 
the  plaintiff  had  obtained  a  summons  for  that  purpose  after  judgment 
obtained,  as  thereinbefore  mentioned."  That  refers  to  the  provisions 
contained  in  the  98th  and  99th  sections.  The  98th  section  enables 
parties  having  unsatisfied  judgments  to  obtain  summonses,  calling  upon 
the  defendant  to  answer  in  respect  of  certain  matters,  that  is,  <<  touch- 
ing his  estate  and  effects,  and  the  manner  and  circumstances  under 
which  he  contracted  the  debt,  or  incurred  the  damages  or  liability,  which 
was  the  subject  of  the  action  in  which  judgment  had  been  obtained 
against  him,  and  as  to  the  means  and  expectation  he  then  had,  and  as 
to  the  property  and  means  he  still  had,  of  discharging  the  said  p^n-i  e 
debt  or  damages  or  liability,  and  as  to  the  disposal  he  "^might  '- 
have  made  of  any  property."  The  consequences  of  non-attendance,  or 
not  su£Sciently  answering,  are  pointed  out  by  s.  99,  which  enacts,  <<  that 
if  the  party  so  summoned  shdl  not  attend,  as  required  by  such  sum- 
mons, and  shall  not  allege  a  sufBcient  excuse  for  not  attending,  or  shall, 
if  attending,  refuse  to  be  sworn,  or  to  dbclose  any  of  the  things  afore- 
said, or  if  he  shall  not  make  answer  touching  the  same  to  the  satisfac- 
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tion  of  such  judge,  or  if  it  shall  appear  to  such  jodge,  either  by  the 
examination  of  the  party,  or  by  other  evidence,  that  such  party,  if  a 
defendant,  in  incorring  the  debt  or  liability  which  is  the  subject  of  the 
action  in  which  jndgment  has  been  obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of 
trust,  or  has  wilfully  contracted  such  debt  or  liability  without  having 
had  at  the  same  time  a  reasonable  expectation  of  being  able  to  pay  or 
discharge  the  same,  or  shall  have  made,  or  caused  to  be  made,  any  gift, 
delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed, 
or  concealed  the  same,  mih  intent  to  defraud  his  creditors,  or  any  of  ^ 
them,  or  if  it  shall  appear  to  the  satisfaction  of  the  judge  of  the  said 
court  that  the  party  so  summoned  has  then,  or  has  had  since  the  judg- 
ment obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt, 
or  damages,  or  costs,  so  recovered  against  him,  either  altogether,  or  by 
any  instalment  or  instalments  which  the  court  in  which  the  judgment 
was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to 
pay  the  same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pur- 
suant to  the  power  hereinafter  provided,-^it  shall  be  lawful  for  stich 
judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  party  summoned  is  resident,  or  to  any  prison  which 
^fy^  ^  shall  be  provided  as  the  prison  of  the  court,  for  "^any  period  not 
-'  exceeding  forty  days."  That  provision  applies  where  the  defend- 
ant is  summoned  qfier  judgment.  The  101st  section  gives  the  judge 
the  same  power  where  the  defendant  personally  appears  at  the  trial.  It 
is  under  this  latter  section  that  this  warrant  was  issued ;  and  the  judge 
appears  to  have  followed  the  form  provided  by  the  judges  pursuant  to 
the  78th  section.  Forms  are  generally  given  for  the  purpose  of  getting 
rid  of  difficulties  arising  from  immaterial  matters,  by  the  misrecital  of 
which  justice  is  often  evaded.  The  form  in  question  only  states  what 
was  deemed  to  be  material.  It  is  not  given  for  the  purpose  of  being 
used  or  not,  at  the  discretion  of  the  judge :  the  statute  makes  it  impe- 
rative to  observe  it.  The  warrant  begins  by  reciting,  that,  on  the  11th 
of  January,  1849,  the  plaintiff,  by  the  judgment  of  the  court,  recovered 
against  the  defendant  a  certain  sum  for  debt  and  a  certain  sum  for  costs, 
and  it  was  thereupon  then  and  there  ordered  by  the  court  that  the  de- 
fendant should  forthwith  pay  those  sums  to  the  plaintiff.  It  then  goes 
on  to  recite,  that,  the  defendant  having  persanatttf  appeared  to  the  eaid 
eummajMy  and  being  present  in  eourty  and  having  then  neglected  and 
refused  to  pay  the  sums  so  recovered,  was,  upon  the  application  of  the 
plaintiff,  then  and  there  examined  touching  his  estate  and  effects,  and  the 
manner  and  circumstances  under  which  he  contracted  the  said  debt  which 
was  the  subject  of  the  action,  ftc,  and  as  to  the  disposal  he  had  made 
of  any  property.  The  personal  appeai'ance  which  is  recited  in  the  form, 
refers  evidently  to  the  appearance  at  the  hearing.    The  warrant  shows, 
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that  the  defendant  appeared  personally  to  the  summons,  that,  it  appear- 
ing to  the  judge,  upon  the  examination  of  the  defendant,  that  he  had 
obtained  credit  from  the  plaintiff  under  false  pretences,  and  had  made 
a  gift,  delivery,  or  transfer  of  property,  with  intent  to  defraud  his 
creditors,  but  that  the  defendant  requesting  time  to  '^'produce  r-M-tn 
evidence,  the  judge  postponed  the  making  an  order  until  the  '- 
18th  of  January ;  and  then  it  goes  on  to  state,  that,  the  defendant  fail- 
ing to  appear  and  produce  evidence  on  that  day,  and  it  then  appearing 
to  the  satisfaction  of  the  judge,  that  the  defendant  had  obtained  credit 
from  the  plaintiff  under  false  pretences,  and  had  made  a  gift,  delivery, 
or  transfer  of  property,  with  intent  to  defraud  his  creditors, — the  judge 
ordered  him  to  be  committed  for  forty  days.  The  defendant  having 
been  present  at  the  trial,  when  the  examination  commenced,  the  judge 
was  justified  in  proceeding  in  his  absence  on  the  adjournment  day. 
There  is,  therefore,  no  ground  for  the  first  objection. 

The  remaining  objection  to  the  warrant,  is,  that  it  states  the  offence 
in  the  alternative, — that  the  defendant  had  made  a  gift,  delivery,  or 
transfer  of  property,  with  intent  to  defraud  his  creditors.  The  object 
of  the  examination,  as  well  under  the  101st  section,  as  under  the  98th 
and  99th  sections,  is,  to  ascertain  whether  the  debt  has  been  fraudu- 
lently contracted,  and  whether  the  debtor  is  fraudulently  evading  pay- 
ment, or  has  fraudulently  made  away  with  property,  with  a  view  to 
defeat  his  creditors.  It  is  often  exceedingly  difficult  to  say  precisely 
whether  property  has  been  withdrawn  from  the  creditors  by  a  gifty  a 
delivery^  or  a  tramfer.  One  is  not  surprised,  therefore,  to  find,  when 
the  object  and  the  test  are  the  same,  that  the  act  of  parliament  should 
have  used  terms  large  enough  to  comprehend  every  description  of  part- 
ing with  property.  It  has  been  contended  on  the  part  of  the  defend- 
ant, that  an  order  of  this  description  is  to  be  construed  with  the  same 
strictness  as  a  conviction.  There  is,  however,  a  known  and  admitted 
distinction  between  orders  and  convictions,  in  this  respect:  and  the 
authorities  are  abundantly  sufficiently  to  sustain  this  order.  In  Rex 
V,  Middlehurst,  the  party  was  ordered  to  pay  a  fine  for  <<  wilfully  and 
^knowingly  aiding  and  assisting  in  fraudulently  removing  and  ^^^^  „ 
carrying  away  five  cows,  &c.,  or  in  concealing  the  same.  Now,  '• 
concealment  and  removal  are  two  very  different  things ;  and  yet  the 
order  was  held  good.  So,  in  The  King  v.  Lloyd,  articles  of  the  peace 
were  exhibited  against  a  clerk  of  the  peace,  charging  him  with  being 
guilty  of  several  distinct  offences ;  and  an  order  of  dismissal  stating 
that  the  party  had  been  guilty  of  several  of  the  charges,  was  held 
good, — although  a  forfeiture  of  a  freehold  office  was  worked  by  means 
of  that  conviction.  The  second  ground  of  objection,  therefore,  like- 
wise fails. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  costs. 
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Ex  parte  WILLIAM  DAGGETT  (Late  WILLIAM  DAGGETT 
INGLEDEW).    Jan.  19. 

The  Court  of  Qoe«n's  Beneh  haying  allowed  an  attorney  to  alter  his  name  on  the  roll,  thia  Court 
(for  the  aake  of  uniformity)  allowed  it 

Udall  moved,  on  the  part  of  Mr.  Daggett,  an  attorney  of  this 
court,  for  leave  to  expunge  from  the  roll  the  surname  of  Ingledew. 
The  affidavit  upon  which  the  motion  was  founded  (that  of  Mr.  Daggett), 
stated,  that  the  deponent,  on  the  6th  of  May,  1848,  was  duly  admitted 
to  be  an  attorney  of  this  court,  by  his  then  name  of  William  Daggett 
Ingledew ;  that  on  the  6th  of  January,  1824,  Henry  Ingledew,  of,  &c., 
the  father  of  this  deponent,  intermarried  with  Jane  Daggett,  of,  &c., 
who  was  the  only  child  and  heiress  at  law  of  William  Daggett,  late  of, 
&;c.,  deceased ;  that  the  deponent  was  the  eldest  son  of  such  marriage ; 
*2191  *^^^^>  ^^  ^^^  "^^  ^^  December  last,  the  said  Jane,  the  mother 
-'  of  the  deponent,  died,  leaving  the  deponent  her  heir  at  law ;  that, 
prior  to  her  death,  the  mother  of  the  deponent  frequently  expressed 
her  will  and  desire,  as  well  to  the  deponent  as  to  his  said  father,  that 
he,  the  deponent,  should,  after  the  decease  of  his  said  mother,  use  and 
bear  the  names  of  William  Daggett  only,  instead  of  those  of  William 
Daggett  Ingledew ;  and  that,  in  compliance  with  such  wish  and  desire, 
the  deponent  had  from  and  since  the  8th  of  December  last,  used  and 
borne  the  names  of  William  Daggett  only. 

The  learned  counsel  stated  that  the  Court  of  Queen's  Bench  had 
already  permitted  the  alteration  to  be  made  upon  the  roll  there  ;(a) 
and  he  referred  to  Ex  parte  Hayward,  5  Scott,  712,  S.  C.  per  nom.  Ex 
parte  Ware,  6  Dowl.  P.  C.  468,(6)  where  this  court  had,  under  similar 
circumstances,  declined  to  accede  to  a  similar  application,  and  to  Ex 
parte  Benthall,  1  D.  &  L.  747,  6  M.  &  G.  722,  7  Scott,  N.  R.  407, 
where  they  had  allowed  it :  and  he  submitted  that  it  was  desirable  that 
there  should  be  uniformity  of  practice  in  such  a  matter. 

Maulb,  J. — ^It  certainly  is  right  that  there  should  be  no  difference 
of  practice  in  a  matter  of  such  trivial  importance. 

The  rest  of  the  court  concurring,  Rule  ab8olute.(c) 

(a)  1  L.  M.  A  p.  1. 

(6)  And  see  Ex  parte  Ware,  6  DowL  P.  0.  311,  where  the  role  was  granted  hy  the  Court  of 
Queen's  Bench, — ^being  the  same  case  in  which  this  ooort  had  declined  to  accede  to  the  appli- 
cation. 

(e)  The  role  was  drawn  np  as  follows  :~"It  is  ordered  that  the  names  of  the  said  *W%IUaim 
Paggtti  IngUdete,*  entered  on  the  roll  of  attorneys  of  this  court  on  the  6th  day  of  May,  184S,  be 
altered,  by  striking  out  the  name  of  *IngUd^  therefrom. 
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*Ex  parte  THOMAS  JAMES.    May  1.  ['220 

TIm  Cooit  permitted  an  attorney  who  had  been  admitted  in  the  Coarte  of  Qaeen'i  Beneh  and 
■xoheqtier  by  the  name  of  "Thomas  Jamea  Mosee,"  to  rign  the  roll  of  attorneys  of  this  eonrt 
(vnder  the  6  A  7  Viet  e.  73,  s.  27)  by  the  name  of  "Thomas  James^"  on  the  produetion  of  his 
admission  in  the  Qneen's  Bench — ^npon  an  affldaTit  showing  the  cirenmstances  under  whieh 
be  had  ehanged  his  name,  and  also  showing  that  the  Courts  of  Queen's  Bench  and  Exchequer 
h^  permitted  the  entry  of  liis  name  on  the  respeetiTe  rolls  of  those  courts  to  be  so  altered. 

Simon,  on  a  former  day  (April  28),  moved  for  a  rale  directing  that 
"  Thomas  James"  be  at  liberty  to  sign  the  roll  of  attorneys  of  this 
court,  on  the  production  of  his  admission  as  an  attorney  in  the  Court 
of  Queen's  Bench,  by  the  name  of  <«  Thomas  James  Moses." 

It  appeared  from  the  affidavit  upon  which  the  motion  was  founded, 
that  the  applicant  had  been  admitted  an  attorney  of  the  Court  of 
Queen*s  Bench  in  the  year  1848,  by  his  then  name  of  <«  Thomas  James 
Moses,"  the  latter  being  the  surname  of  his  father ;  that  his  father 
had  advanced  him  a  sum  of  money  for  the  purchase  of  a  practice,  and 
was  desirous  that  he  should,  before  entering  upon  it,  cease  to  use  the 
Dane  of  <<  Moses,"  and  use,  and  be  known  by,  the  name  of  <<  Thomas 
James"  only ;  that  he  had,  accordingly,  since  the  8th  of  April  instant, 
ceased  to  use  the  name  of  «  Moses,"  and  had  used  the  name  of  <<  Thomas 
James"  only ;  and  that  he  had  made  this  change  for  no  improper  pur- 
pose, but  bond  fide,  solely  with  the  view  of  complying  with  the  said 
wish  of  his  said  father ;  and  that  he  was  in  no  way  apprehensive,  nor 
did  he  expect,  that  any  action  or  proceeding  was  likely  to  be  taken 
against  him  under  his  said  former  names  of  «  Thomas  James  Moses." 
It  was  admitted  that  no  royal  license,  or  other  authority  had  been 
obtained  for  the  proposed  alteration :  but  it  was  stated  that  the  Courts 
of  Queen's  Bench  {a)  and  Exchequer,(()  and  the  Master  of  the 
*RoIl8  had  allowed  the  rolls  of  their  respective  courts  to  be 
amended  in  the  manner  prayed.  Ex  parte  Daggett,  ant%,  p.  218, 
was  referred  to.  [Crbsswbll,  J. — ^That  case  presented  less  difficulty 
than  this,  for,  there,  the  party  had  a  double  surname ;  and  all  that  he 
asked  for,  was,  to  be  permitted  to  abandon  a  portion  of  it.  Here,  how- 
ever, the  alteration  contemplated  will  leave  only  the  Christian  name, 
<<  Thomas- James,"  which  is  all  one  name.  It  may,  therefore,  be  said 
hereafter,  that  this  person  is  not  upon  the  roll  at  all.  Wilde,  C.  J. — 
u  Moses"  may  come  again  to-morrow,  and  with  as  much  reason  ask  us 
to  allow  him  to  drop  <<  James."  Before  we  grant  this  application,  it 
will  be  advisable  to  consult  some  of  the  other  judges.] 

Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  said  that  Mr.  Justice  Cresswbll  had  spoken  to 
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(a)  Bz  parte  Thomas  James,  1  L.  IL  A  P.  4,  8.  C,  per  nom,  Ez  parte  Moses,  19  Law  Joan 
V.  8.,  Q.  B.  846. 
{h)  Jaoe^  In  re,  6  Ezch.  310,t  19  Law  Joum.,  N.  8.,  Bxeh.  272. 
TOL,  IX. — ^11 
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some  of  the  other  judges  upon  the  subject,  and  that  the  result  was  that 
they  thought  the  application  might  be  granted. 

Rule  ab8olate.(a) 

(a)  In  the  case  of  Deard«ii,  in  re,  5  Ezoh.  740,-}- 1  L.  M.  A  P.  666, — ^where  the  application  waa, 
for  a  mle  directing  the  maater  to  aahetitate  the  name  of  Josiah  Heaton  Deaiden  on  the  loU,  in 
the  name  of  Josiah  Dearden,  and  that  the  maater  might  he  at  liberty  to  make  an  endorsement 
uf  each  alteration  of  name  on  the  admission  of  the  applicant, — it  is  said  that  the  Coart  of  Exche- 
quer refused  to  alter  the  roll,  but  directed  the  master  to  make  a  memorandum  on  the  roll,  oppo- 
site  the  party's  name,  stating  that  he  was  now  known  by  the  name  of  Josiah  Heaton  Dearden, 
find  that  the  memorandum  was  made  by  rule  of  court 

The  rule  drawn  up  in  that  ease  in  the  Queen's  Bench  was  aa  follows : — "It  !a  ordered,  that  the 
name  of  the  said  Josiah  Dearden,  on  the  roU  of  attorneys  of  this  couft»  be  altered,  by  inserting 
the  name  of  *  Heaton'  after  that  of  'Josiah,'  so  that  the  name  of  <  Josiah  Heaton  Dearden'  stand 
on  the  roll  of  attorneys  instead  of  that  of  'Josiah  Dearden:'  and  that  the  master  be  at  liberty  to 
make  an  endorsement  of  such  alteration  on  *the  admission  of  the  said  Josiah  Dearden." 
*2221  In  the  same  ease,  the  rule  made  by  this  court  (Not.  8,  1850)  was  in  the  following 
terms : — "  It  is  ordered,  that  the  master  be  at  liberty  to  amend  the  roll  of  attorneys  of 
this  court,  by  altering  the  name  of  'Josiah  Dearden'  to  'Josiah  Heaton  Dearden  ;*  and  thAt  the 
i>-aid  master  be  at  liberty  to  make  an  endorsement  on  his  admission  in  this  oourt  accordingly." 

The  affidavit  upon  which  this  court  acted  in  that  case,  was  as  follows : — "Josiah  Heaton  Dear> 
den,  one  of  the  attorneys  of  this  court,  maketh  oath  and  saith,  that  he  was  admitted  an  attorney 
of  this  court,  and  signed  the  roll  of  attorneys,  by  the  name  of  'Josiah  Dearden,'  in  Hilary  term, 
1833,  the  surname  'Dearden'  being  that  of  the  defendant's  father;  that  the  deponent  had  ever 
«ince  practised,  and  still  continued  to  practise  as  an  attorney  in  Manchester ;  that  this  deponent's 
mother,  Sarah  Dearden,  whose  maiden  name  was  Sarah  Heaton,  died  in  the  month  of  December 
last;  that  this  deponent,  from  the  great  love  and  respect  he  felt  for  his  said  parent  had  assumed 
her  surname  of 'Heaton,' in  addition  to  that  of 'Dearden,' now  using  the  surnames 'Heaton 
Dearden ;'  that  this  deponent  has  made  this  change  fVom  no  improper  purpose,  but  honA  fide, 
and  without  fraud ;  and  that  this  deponent  is  not  apprehensive  of  any  proceedings  of  any  kind 
whatever  being  taken  against  him  by  the  name  of  Josiah  Dearden." 

The  following  remarks  are  suggested  by  the  clerk  of  the  rules : — 

Before  the  passing  of  the  6  A  7  Vict.  c.  73,  what  was  usually  referred  to  as  the  roU  of  attorneys 
in  this  court,  was,  a  hook  in  which  the  names  and  addresses  of  persons  admitted  attorneys  of  the 
court,  were — ^by  2  G.  2,  c.  23,  s.  18, — enrolled  by  the  clerk  of  the  warrants,  with  whom  all 
Admissions  were  required  to  be  left  for  that  purpose.  Sinee  that  statute,  in  compliance  with  its 
27th  section,  there  is  also  kept  a  roU,  which  is  9igned  by  all  persons  who,  being  attorneys  of  one 
of  the  other  superior  courts,  and  producing  their  admission  in  such  other  court,  become  attor- 
neys of  this  oourt  The  book,  formerly  called  the  roll,  is  still  kept  by  the  masters,  as  before. 
In  the  case,  therefore,  of  a  change  of  name  by  an  attorney  who  was  admitted  in  this  court 
be/ors  the  passing  of  the  6  A  7  Vict  c.  73,  the  mle  for  altering  the  roll  should  be  in  the  form 
adopted  in  this  court  in  Bz  parte  Dearden.  But,  in  the  case  of  an  attorney  admitted  since  the 
passing  of  that  statute,  the  proper  form  is, — "  tbtA  the  master  be  at  liberty  to  permit  A.  B.  C.  to 
amend  the  roll  of  attorneys  of  this  conrty  by  altering  the  name  'A.  C  thereon  to  ' A.  B.  C  Ac" 

In  Ex  parte  Thomas  James,  anti,  p.  220,  the  applicant  sought  for  the  first  time  to  become  an 
attorney  of  this  court,  by  signing  the  roU  kept  pursuant  to  the  directions  of  the  6  A  7  Yiot  e. 
7S,  B.  27 ;  and  there,  it  will  be  perceived,  that  the  mle  Is  framed  accordingly. 
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•THORNE  V.  SIMMONS.    Jan.  31.  [*223 

A  writ  of  prohibi^n  euinot  (at  least  ezoept  under  special  eiroomstaiMes)  be  moTed  for  on  the 

last  day  of  term. 

Griffiths  moved  for  a  prohibition  to  the  jadge  of  the  county  court 
of  Bedfordshire.  It  appeared  from  the  affidavit  upon  which  the  motion 
was  founded,  that  the  plaint  was  levied  for  the  recovery  of  an  unliqui- 
dated balance  of  a  partnership  account,  the  plaintiff  claiming  11.  129. 
6^. ;  that  the  hearing  took  place  on  the  26th  of  November  last ;  and 
that  the  judge  made  an  order  for  the  payment  of  the  amount  on  a  dis- 
tant day,  with  a  view  to  enable  the  defendant  to  apply  to  this  court. 
Woodhams  v.  Newman,  7  M.  Gr.  &  S.  654  (E.  C.  L.  R.  vol.  62),  was 
cited.  [Maule,  J. — I  find  it  laid  down  in  Tidd's  Practice,  9th  edit.  vol. 
L  p.  498,  that  <<  a  prohibition  is  not  in  general  grantable  on  the  last 
day  of  term ;  (a)  but  a  rule  may  be  obtained,  on  motion,  to  stay  pro- 
ceedings till  the  ensuing  term ;  (()  and,  in  one  instance,(c)  it  was  granted 
on  motion  the  last  day  of  term,  leave  having  been  obtained  the  day 
before  to  move  it  then."] 

WiLDB,  C.  J. — ^It  appears  that  this  case  was  heard  before  the  judge 
of  the  county  court  on  the  26th  of  November  last,  and  that  he  made 
an  order  for  payment  of  the  debt  by  the  defendant  on  a  distant  day, 
for  the  purpose  of  affording  him  time  to  make  an  application  to  this 
court.  The  defendant  delays  his  application  until  the  last  day  of  the 
term.  Now,  it  appears  to  have  been  the  practice  of  the  court  for  a 
very  long  period,  not  to  grant  prohibitions  on  the  last  day  of  term, 
when  the  *opposite  party  can  have  no  opportunity  of  answering  r^ooA 
the  rule.  This  case  presents  no  peculiar  features  to  justify  a  ^ 
departure  from  that  wholesome  practice.  I  therefore  think  the  prohi- 
bition ought  not  to  be  granted. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  Citing  an  anonymons  case,  from  Latob,  7,  8  BolL  Bep.  456. 

(ft)  Citing  Latch,  7. 

(«)  Citing  Oatohside  c  Orington,  8  Bur.  1921. 


LEWIS  V.  PADWICK.    Jan.  17. 

The  eonrt  wiU  not  set  aside  a  Judge's  order  for  a  dittringoM,  on  the  ground  that  the  affidant  on 

whteh  it  was  obtained  is/a2«e. 
If  the  motion  is  founded  on  the  Umiffieimey  of  the  aftdayit  used  at  chambers,  the  court  will 

require  the  defendant  to  negatire  the  facts  that  would  hare  JusUfled  the  order. 

A  DiSTBiNGAS  to  compcl  the  appearance  of  the  defendant  issued 
under  an  order  of  Talfoubd,  J.,  dated  the  1st  instant,  upon  affidavits 
which  stated  the  required  appointments  and  calls  at  the  defendant's 
residence,  on  the  19th,  21st,  and  22d  of  Deoember,  1849,  and  that  a 
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copy  of  the  writ  of  summons  was  left  there  on  the  last  occasion,  and 
negatived  appearance  by  the  defendant. 

J.  Brown  now  moved  for  a  rale  nisi  to  set  aside  the  judge's  order, 
the  dittringtUj  and  all  subsequent  proceedings  thereon,  with  costs,  oo 
the  ground  that  the  aflSdavits  upon  which  the  order  was  granted  were 
infufficient  and  falte.  The  motion  was  founded  upon  affidavits  of  the 
defendant,  the  defendant's  son,  his  clerk,  and  one  of  his  domestic  ser- 
vants. The  defendant's  affidavit  stated,  amongst  other  things,  that  the 
defendant  was  absent  from  home,  on  business  in  London^  on  the  19th 
of  December,  1849,  and  the  three  following  days;  that,  upon  his 
return,  he  was  informed  by  his  son  that  some  person  had  been,  to  leave 
a  paper  <<  about  Lewis's  matter,"  and  that  it  had  been  used  by  his 
*S9^1  *(the  defendant's)  daughter,  by  mistake,  to  light  a  candle  with  ; 
-*  that,  from  the  description  of  the  paper  given  to  him  by  his  son, 
the  defendant  concluded  that  it  must  have  been  the  copy  of  a  writ ; 
that  this  was  the  only  intimation  he  had  of  an  action  hanring  been  com- 
menced agidnst  him ;  and  that  he  had  never  avoided  service  of  the  said 
process.  The  other  affidavits  severally  denied  material  statements  in 
the  affidavits  upon  which  the  order  was  granted.  [Wilde,  C.  J. — It 
eertainly  is  very  inconvenient,  upon  a  motion  of  this  smrt,  to  diseuss 
the  truth  or  the  sufficiency  of  the  affidavits  upon  which  the  judge  has 
exercised  his  discretion.  It  seems  to  me,  that,  where  perjury  has  been 
oommitted,  it  would  be  better  to  leave  the  party  to  the  ordinary  remedy.] 
Motions  of  this  sort  have  been  repeatedly  entertained:  Cooper  v. 
Foulkes,  1  M.  &  G.  942  (E.  C.  L.  R.  vol.  39),  2  Scott,  N.  B.  200,  9 
Dowl.  P.  C.  46 ;  Toms  v.  Nash,  2  Scott,  N.  R.  598 ;  Brough  v.  Eisen- 
berg,  19  Law  Journ.,  N.  S.,  Q.  B.  22 ;  Archbold's  Practice,  10th  edit, 
pages  171,  182.  [Mavls,  J. — ^I  believe  there  is  no  case  where  the 
motion  has  been  founded  upon  affidavits  simply  in  contradiction.  If 
you  can  make  out  that  the  affidavits  were  ineuffiei0nty  you  may  perhaps 
be  entitled  to  a  rule.]  They  clearly  are  insufficient ;  for,  they  do  not 
show  any  ground  for  the  inference  that  the  defendant  was  keeping  out 
of  the  way  to  avoid  service.  All  orders  made  by  judges  at  chambers, 
are  subject  to  review  by  the  court. 

WiLDB,  C.  J. — The  circumstance  of  a  single  deponent's  imputing  mis- 
take or  perjury  to  another  deponent,  will  not,  in  my  opinion,  justify  us 
in  setting  aside  a  diwtrtngoB.  In  the  present  case,  it  is  not  suggested 
that  the  defendant  was  not  correctly  informed  on  the  subject  of  the 
*2261  ^^^  ^^  summons,  or  that  he  was  not  perfectly  *aware  of  its  con- 
-'  tents*    I  see  no  ground  for  the  motion. 

Maule,  J. — ^By  the  2  W.  4,  c.  39,  s.  8,  the  court  or  the  judge  is  to 
order  the  di$tringa$  to  be  issued,  in  ea$0  it  bJuM  be  made  appear ^  by  affi- 
davit, to  their  or  hb  satisfaction^  that  the  defendant  has  not  been  per- 
sonally served  with  the  writ  of  Summons,  and  has  not  appeared  to  the 
action,  and  cannot  be  c<HnpeUed  to  do  so  without  some  more  efficacious 
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process, — not,  on  the  fact  being  to.  The  judge  mutt  make  the  order 
upon  an  ex  parte  application  :  and  no  power  is  given  to  him  to  rescind 
the  order,  or  to  set  aside  the  appearance.  Under  the  statute  1  &  2 
Vict.  e.  110,  where  the  eapiae  has  been  improperly  obtained,  the  ooorse 
is,  to  apply  (on  s.  6)  that  the  defendant  may  be  discharged  out  of  cus- 
tody. No  such  jurisdiction,  however,  b  given  under  ^Ass  act.  In  Toma 
r.  Nash,  the  affidavit  upon  which  the  dutrinffoe  issued,  was  manifestly 
insufficient :  but  still  the  court  said  that  the  order  must  stand,  because 
it  might  be  that  the  facte  would  have  sustained  it,  and,  if  it  were  other- 
wise, the  defendant  ought  to  have  negatived  those  facts* 

The  rest  of  the  court  concurring,  Rule  refused. 


♦BREACH  and  Another  v.  O'BRIEN.    Jan.  19.       [*227 

Hddy  thaty  wbere  a  role  for  a  special  ytry  is  obtuaed  for  delay,  the  proper  eonrse  ii,  not  to 
mOTe  to  let  aside  the  mle,  bnt^  to  laove  that  the  eanse  vay  be  (ned,  in  ite  torn,  bj  «  oocamon 
jury,  if  the  defeadaat  is  set  ready  with  hie  speoial  jury. 

This  was  an  action  of  debt  for  652.  5t.  id.,  the  balance  of  an  hotel 
Ull.  Pleas,  ntmquam  mdebitatua,  payment,  and,  as  to  22.  17«.  6(2.,  the 
tippling  act.(a) 

Issue  was  joined,  and  notice  of  trial  given  for  the  first  sitting  in  the 
present  term.  On  the  14th  the  plaintiff's  attorney  discovered  that  the 
defendant  had  marked  the  cause  as  a  special  jury  cause,  and,  upon 
inquiry,  he  found  that  the  defendant  had  obtained  a  rule  for  a  special 
jury  on  the  9th,  although  he  had  not  served  it. 

Liuhj  on  a  former  day,  obtained  a  rule  calling  upon  the  defendant  to 
akow  cause  why  the  rule  for  a  special  jury  should  not  be  discharged,  on 
the  ground  that  the  defendant  had  been  guilty  of  laches  in  not  acting 
promptly  upon  the  rule,  and  that  it  had  been  obtained  for  delay. 

Ball  now  showed  cause. — He  submitted  that  the  defendant  had  an 
undoubted  right,  under  the  statute,(6)  *to  have  his  cause  tried  by  r^eooo 
a  special  jury,  provided  he  complied  with  the  rule  of  Hilary  term,  *- 
1  Yict.  ;(c)  and  the  proper  form  of  application  was,  as  in  the  Court  of 

(a)  24  a.  2,  e.  4»,  8.  12. 

{h)  3  O.  2,  e.  25,  s.  16,  which  enaete  «tbat  it  ahall  and  may  be  lawial  te  and  for  BU  Mi^esty'ff 
Conrtt  of  King's  Benoh,  Ao.,  on  the  atotion  of  any  plaiatalT  or  plaintifb,  defendant  or  defendanta* 
in  any  action,  eaose,  or  init  whataooTer,  depending,  or  to  be  brought  and  oarried  on,  in  the  aaid 
Conrta  of  King*!  Bench,  Ac,  or  in  any  of  theai,  and  the  aaid  courts  are  hereby  respeotirely 
Avthorixed  and  required,  upon  motion  aa  aforeaaid,  in  any  of  the  cases  before  mentioned,  to 
order  and  appoint  a  jury  to  be  stniok  befove  the  pvoper  officer  of  each  respective  court*  for  the 
trial  of  any  iasoe  joiaod  in  any  of  the  said  cases,  and  triable  by  a  Jury  of  twelve  men,  in  such 
manner  as  special  juries  have  been  and  are  osually  sCmek  in  sach  courts  respectively,  upon  trial 
•t  bar  had  in  the  said  eourta,— ^&*eA  mudjur^,  so  Mrmek  as  t^ormaid,  $haU  6s  the  Jury  rtimm^d 
/or  (As  trial  of  (Jks  wid  imw." 

(e)  **  That  no  rule  for  a  special  jury  be  granted  on  behalf  of  any  defendant  (or  plaintiiF  in 
Kplavin),  except  on  an  aJBdnvit  either  stating  that  no  notice  of  trial  has  been  given,  or^  if  it  has 
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Queen's  Bench,  for  a  rale  calling  apon  the  defendant  to  shoir  canse 
why  the  cause  should  not  be  tried,  in  its  order,  by  a  common  jury,  if 
there  was  no  special  jury  ready  to  try  it. 

Lmhj  contrdy  was  content  to  take  the  rule  in  that  form,  but  submitted 
that  he  was  entitled  to  the  costs  of  the  rule.  [Williams,  J. — ^Why 
should  the  defendant  pay  costs  when  he  is  quite  regular  ?]  In  Phelps 
V.  Keily,  3  M.  &  6.  883  (E.  C.  L.  R.  rol.  42),  4  Scott,  N.  B.  876,((r) 
it  was  laid  down  by  this  court,  upon  the  authority  of  Ghinn  t^.  Honey- 
man,  2  B.  &;  Aid.  400, 1  Chitt.  Rep.  234  (E.  C.  L.  R.  vol.  18),  that  » 
rule  for  a  special  jury  obtained  by  the  defendant  (or  by  the  plaintiff  in 
replevin),  will  be  discharged,  if  there  be  unnecessary  delay  in  serving 
it.  Here,  the  defendant  has  not  served  the  rule  for  a  special  jury,  or 
given  the  plaintiffs  any  notice  that  it  had  been  obtained.  [Maule,  J. — 
Undoubtedly  the  rule  ought  to  have  been  served.  But,  suppose  it  had 
been  served,  how  would  your  position  have  been  altered  ?]  If  it  had 
not  been  followed  up  in  a  Itmd  fide  manner,  it  might  have  been  set 
aside. 

Maule,  J. — Bona  fides  is  altogether  immaterial,  if  the  proceeding  is 
regular.  I  think  the  rule  should  be  made  absolute  for  the  cause  to  be 
tried,  in  its  order,  by  '''a  common  jury,  if  the  defendant  is  not 
ready  with  his  special  jury, — the  plaintiffs'  costs  of  this  motion, 
to  be  costs  in  the  cause. 

The  rest  of  the  court  (S)  concurring. 

Rule  absolute  accordingly.(e) 

been  giTon,  then  stating  the  day  for  whioh  snob  notice  ha«  been  given;  and,  in  the  latter  case^ 
no  snob  role  is  to  be  granted,  unless  snob  application  is  made  for  it  more  than  six  days  before 
ihat  day :  proyided  that  a  Judge  may,  on  summons,  order  a  mle  far  a  speeial  J«ry  to  be  ^rawn 
up  at  any  time." 

(a)  S.  C.  per  nom.  Phelps  v.  Kirby,  1  DowL  N.  S.  501. 

(6)  WiLLiAHB,  J.,  and  Talfoitbd,  J.,  Wildb,  C.  J.,  and  Cbxbbwsll,  J,,  being  at  the  Govrt 
of  Criminal  AppeaL 

(e)  See  Chuck  «.  HarrU,  1  M.  A  G.  940  (E.  C.  L.  R.  vol.  39),  2  Scott,  N.  R.  82,  9  DowL  P.  a 
68.    And  see  Bush  v.  Pring,  9  Dowl.  P.  C.  180 ;  Qumey  e.  Oumey,  3  D.  A  L.  734. 
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Where  the  consideration  for  an  annuity  Is  a  pre-existing  debt,  no  memorial  need  be  enrolled. 

The  consideration  for  an  annuity  was  stated  in  the  memorial  thus: — *< 80002.,  part  of  a  sum  of 
81862.  8«.  Zd.f  due  and  owing  from  [the  grantor]  to  [the  grantees]  at  the  time  of  granting  the 
said  annuity,  as  follows, — 1882t  3«.  M.  for  work  and  labour  and  for  goods  sold  and  deliTered, 
and  13032.  18«.  9d,  for  money  lent  and  advanced,  and  interest  thereon,  in  the  sums  and  at  the 
times  following,— that  is  to  say,  2502.  paid  by  the  cheek  of  [the  grantees]  on,  and  dated  the 
29th  of  December,  1837,  and  drawn,  in  the  then  name  of  their  trading  firm,  on  Messrs.  Smith, 
Payne,  and  Smith,  their  bankers, — 5002.  paid  by  a  like  check,  dated  the  34th  of  February, 
1838,-232. 10«.  paid  by  a  like  ebeck,  dated  the  28tb  of  February,  1838^—2702.  paid  by  a  like 
check,  dated  the  25th  of  July,  1838, — 2002.  paid  by  a  like  check,  dated  the  11th  of  Jannaiy, 
1839, — ^interest  on  the  above  sums  respectively  up  to  the  2?th  of  April,  1839  (the  date  of  the 
grant),  602.  8«.  9d.  r— 
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JUldf  tha^  iopposiag  a  memorial  to  be  neceMary,  the  above  suffioienUy  ihowed  how  and  when 
the  seTeral  rams  which  consUtnted  the  consideration  for  the  annuitji  were  paid. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession 
of  a  house,  brewhoose,  and  premises  at  Hackney,  in  the  county  of 
Middlesex. 

The  cause  was  tried  before  Wilde,  G.  J.,  at  the  sittings  in  Middlesex, 
after  last  Trinity  term.  The  facts  were  as  follows : — Towards  the  close 
of  the  year  1837,  the  '*'lessor  of  the  plaintiff  applied  to  Messrs.  r^^non 
PoDtifex,  the  defendants,  to  fit  up  a  brewery  for  him  upon  cer-  ^ 
tain  premises  at  Hackney,  of  which  he  was  possessed  for  a  term ;  and 
accordingly,  on  the  19th  of  February,  1838,  the  following  agreement 
was  entered  into : — 

<«  Memorandum  of  agreement  made  this  19th  day  of  February,  1838, 
between  Joseph  Samuel  Church,  of,  &c.,  brewer,  of  the  one  part,  and 
Edmund  Pontifex  and  William  Pontifex,  of,  &c.,  copper-smiths  and 
engineers,  of  the  other  part :  Whereas,  by  an  indenture  bearing  date 
the  80th  of  November,  1887,  and  made  between  Lawrence  Gwynne  of 
the  one  part,  and  the  said  Joseph  Samuel  Church  of  the  other  part,  he 
the  said  Lawrence  Gwynne  did  demise  and  lease  unto  the  said  Joseph 
Samuel  Church,  his  executors,  administrators,  and  assigns,  all  that 
piece  or  parcel  of  ground,  with  the  messuage  or  tenement  called  Cam- 
bridge House,  togetther  with  the  warehouses,  coachhouse,  stables,  and 
erections  thereon,  situate  on  the  north  side  of  the  Hackney  Road, 
Bethnal  Oreen,  with  the  appurtenances,  and  together  also  with  the  fix- 
tures and  things  mentioned  in  the  schedule  thereunder  written,  for  the 
term  of  thirty-five  years  from  the  29th  of  September  then  last  past,  at 
the  annual  rent  of  1002.,  payable  as  therein  mentioned,  and  under  and 
subject  to  the  covenants  therein  contained  on  the  part  of  the  lessee  to 
be  performed :  And,  whereas,  the  said  Joseph  Samuel  Church,  being 
desirous  of  erecting  a  new  brewery  upon  part  of  the  premises  com- 
prised in  the  said  indenture  of  lease,  and  of  fitting  up  the  same 
with  all  necessary  utensils,  fixtures,  and  plant,  for  the  purpose  of 
carrying  on  the  business  of  a  brewer  therein,  applied  to  the  said 
Edmund  Pontifex  and  William  Pontifex,  and  requested  them  to  make 
or  supply  the  necessary  advances  or  funds  for  paying  for  the  mate- 
rials, work,  and  labour,  in  erecting  the  said  brewery,  and  to  supply 
the  said  utensils,  plant,  and  fixtures;  and,  in  consideration  thereof, 
Hhe  said  Joseph  Samuel  Church  has  proposed  to  the  said  Ed-  rn^no^ 
mund  Pontifex  and  William  Pontifex  to  grant  unto  them  an  ^ 
annuity  of  such  amount,  and  for  such  time,  and  secured  in  such  man- 
ner, as  hereinafter  is  agreed  upon,  and  to  deposit  the  said  lease  as  a 
security  for  their  advances  and  outlay  in  the  mean  time,  with  interest 
at  5  per  cent,  until  such  annuity  shall  be  granted ;  and  to  which  propo- 
sition the  said  Edmund  Pontifex  and  William  Pontifex  have  consented 
and  agreed,  and  have,  in  pursuance  thereof,  already  advanced  the  sum 
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of  750^,  the  sum  of  2502.,  part  thereof,  on  the  29th  of  December  last, 
and  the  sura  of  5002.  on  the  day  of  the  date  of  these  presents,  to  the 
said  Joseph  Samuel  Church,  towards  the  erection  of  the  said  brewery, 
as  he  the  said  Joseph  Samuel  Church  doth  hereby  admit  and  acknow- 
ledge, and  the  building  of  which  said  brewery  is  now  in  progress ;  and 
the  same,  together  with  the  utensils,  plant,  and  fixtures  for  the  same, 
is  expected  to  be  completed  in  or  about  the  month  of  May  now  next 
ensuing :  And  whereas,  in  pursuance  of  the  said  agreement,  the  said 
Joseph  Samuel  Church  has  deposited  the  said  lease  with  the  said 
Edmund  Pontifex  and  William  Pontifex,  as  they  hereby  admit :  Now, 
it  is  hereby  witnessed,  agreed,  and  declared,  between  and  by  the  said 
Joseph  Samuel  Church,  on  the  one  part,  and  the  said  Edmund  Pontifex 
and  William  Pontifex,  on  the  other  part,  in  manner  following,  that  is 
to  say,  that  they,  the  said  Edmund  Pontifex  and  William  Pontifex,  shall 
and  will  furnish  and  supply  all  necessary  funds  for  the  erection  and 
completion  of  the  said  brewery,  and  also  all  the  necessary  utensik, 
plant,  and  fixtures  to  be  placed  in  and  about  the  same,  at  their  usual 
trade  prices,  and  upon  the  calculation  and  dimensions  of  a  ten-quarter 
brewery ;  and,  further,  that  the  amount  due  to  the  said  Edmund  Pon- 
tifex and  William  Pontifex  in  respect  of  such  advances  and  outlay, 
^QntTi  work,  labour,  and  materials,  shall  be  '^'calculated  and  ascertained 
-'  by  the  parties,  if  either  of  them  shall  require  the  same,  at  the 
end  of  every  fourteen  days  from  the  present  time,  so  far  as  the  same 
shall  be  then  capable  of  being  ascertained,  and  a  memorandum  thereof 
shall  be  signed  by  the  respective  parties,  and  copies  thereof  kept  by 
each,  and  which  shall  be  binding  on  all  parties ;  and,  further,  that  the 
said  indenture  of  lease  shall  remain  in  the  possession  of  the  said 
Edmund  Pontifex  and  William  Pontifex,  as,  or  in  the  name  of,  an  equi- 
table charge  or  mortgage  for  the  amount  due  and  to  become  due  to 
them  from  time  to  time  as  aforesaid,  until  the  brewery  and  utensils, 
fixtures,  and  plant  shall  be  completed,  and  until  the  said  annuity  shall 
be  granted  as  hereinafter  mentioned ;  and,  further,  that,  as  soon  as  the 
said  brewery,  utensils,  plant,  and  fixtures  shall  be  completed,  and  the 
amount  due  to  the  said  Edmund  Pontifex  and  William  Pontifex  for  or 
in  respect  thereof,  shall  be  ascertained,  he  the  said  Joseph  Samuel 
Church  shall  and  will  grant  unto  the  said  Edmund  Pontifex  and  William 
Pontifex,  their  executors  and  administrators,  one  clear  annuity  or  yearly 
sum  of  such  an  amount  as  will  be  equal  to  the  sum  of  112.  per  annum 
for  every  sum  of  1002.,  and  a  fractional  part  for  any  sum  less  than 
1002.,  which  shall  be  then  due  and  owing  to  the  said  Edmund  Pontifex 
and  William  Pontifex,  their  executors  and  administrators,  for  or  in 
respect  of  the  erection  and  completion  of  the  said  brewery,  and  the 
advances  already  made  and  to  be  made  for  that  purpose  as  aforesaid, 
and  for  the  said  utensils,  plant,  and  fixtures  as  aforesaid,  for  and  during 
the  natural  lives  of  Emily  Pontifex,  the  daughter  of  William  Pontifex, 
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partj  hereto,  and  Sarah  Pontifex,  the  daughter  of  the  above-named 
Edmund  Pontifex,  and  the  life  of  the  anryiyor  or  longest  liver  of  them, 
and  shall  and  will  charge  the  same  upon  the  brewery,  utensils,  plant, 
and  fixtures,  and  other  the  premises  comprised  in  the  said  lease,  and 
shall  and  will  ^secure  the  due  payment  of  the  said  annuity,  by  a  r^eoqq 
dembe  of  the  said  brewery,  utensils,  plant,  and  fixtures,  and  all  ^ 
other  the  premises  comprised  in  the  said  lease,  to  a  trustee  for  the  said 
Edmund  Pontifex  and  William  Pontifex,  for  the  then  residue  of  the 
said  term  of  thirty-five  years  thereby  granted,  except  the  last  five  days 
thereof,  at  the  rent  of  a  peppercorn,  if  demanded ;  and  in  which  said 
grant  of  annuity  and  demise  shall  be  contained  the  usual  covenants  by 
the  said  Joseph  Samuel  Church,  his  executors  and  administrators,  for 
the  due  payment  thereof,  and  for  the  title  to  the  said  demised  premises, 
and  the  usual  powers  of  distress  and  entry  upon  the  said  demised  pre- 
mises, for  obtaining  payment  of  the  same  annuity,  in  case  the  same 
shall  be  in  arrear  for  the  space  of  twenty-one  days;  and  also  with 
power,  in  case  the  said  annuity  shall  be  in  arrear  for  the  space  of  one 
calendar  month,  for  the  said  trustee,  either  to  levy  and  raise,  by  way 
of  sale,  mortgage,  or  other  disposition  of  the  said  premises,  all  the 
arrears  which  shall  from  time  to  time  be  due  in  respect  thereof,  or  else, 
at  the  discretion  of  the  said  trustee,  absolutely  to  sell  the  whole  of  the 
said  premises  for  the  then  residue  of  the  said  term,  and  invest  the  pur- 
chase-money at  interest,  and  apply  such  interest  towards  payment  of 
the  arrears  and  future  payments  of  the  said  annuity ;  with  such  other 
usual  covenants,  remedies,  and  powers  for  securing  the  payment  of  the 
said  annuity  as  the  counsel  of  the  said  Edmund  Pontifex  and  William 
Pontifex  shall  advise ;  and,  further,  that,  for  better  securing  the  said 
annuity,  the  said  Joseph  Samuel  Church  shall  and  will  duly  execute  a 
warrant  of  attorney  to  confess  judgment  for  double  the  amount  of  the 
purchase-money  for  the  said  annuity,  with  the  usual  defeasance  there- 
under written,  upon  the  due  payment  of  the  said  annuity :  And  it  is 
further  agreed,  that  the  said  several  securities,  and  a  memorial  of  the 
enrolment  thereof,  if  the  same  shall  be  ^deemed  necessary,  shall  r^o5M 
be  prepared  by  the  said  Edmund  Pontifex  and  William  Pontifex,  ^ 
but  the  costs  and  charges  thereof,  and  all  other  costs  and  charges,  as 
well  of  these  presents,  as  also  of  or  relating  to  the  granting  of  the 
siud  annuity,  shall  be  borne  and  paid  by  the  said  Joseph  Samuel  Church ; 
and,  further,  that,  in  the  grant  of  the  said  annuity,  power  shall  be 
reserved  to  the  said  Joseph  Samuel  Church,  his  executors  and  adminis- 
trators, at  any  time  or  times,  to  re-purchase  the  said  annuity,  or  any 
part  thereof,  not  less,  at  any  one  time,  than  one-sixth  part  of  the 
whole,  until  the  whole  shall  be  extinguished,  on  giving  three  months' 
notice  thereof,  and  on  payment  to  the  said  Edmund  Pontifex  and  Wil  * 
liam  Pontifex,  their  executors  and  administrators,  of  the  amount  of  the 
said  purchase-money  for  the  same,  or  a  proportionate  part  thereof,  from 
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time  to  time,  in  proportion  to  the  amount  of  such  re-purchaBO,  aa  the 
case  may  be,  and  all  arrears  thereof  up  to  the  date  of  such  re-purchase, 
and  all  costs  to  be  incurred  thereby.     In  witness,'*  &c. 

The  statement  of  the  account  between  the  parties  was  put  in,  show- 
ing a  balance  due  to  Messrs.  Pontifex  of  3186/.  2«.  Sd.  The  annuity- 
deed,  bearing  date  the  27th  of  April,  1889,  was  also  put  in.  It  appeared 
to  have  been  enrolled  on  the  2d  of  May,  1839.  In  the  memorial  of 
enrolment,  pursuant  to  the  statute,  the  consideration  was  thus  stated, 
in  the  column  headed  (<  Consideration,  and  how  paid  :*' — 

a  3000Z.,  part  of  a  sum  of  31862.  2#.  3d.,  due  and  owing  from  the 
said  Joseph  Samuel  Church  to  the  said  Edmund  Pontifez  and  William 
Pontifex,  at  the  time  of  granting  the  said  annuity,  as  follows : — The 
sum  of  18822.  3«.  6(2.  for  work  and  labour  and  for  goods  sold  and 
delivered,  and  the  sum  of  13032.  18«.  dd.  for  money  lent  and  advanced 
and  interest  thereon,  in  the  sums  and  at  the  times  following, — ^that  is 
^^op-|  to  say,  the  sum  of  2502.  paid  by  the  check  of  the  said  Edmund 
^  '^'Pontifex  and  William  Pontifex,  on,  and  dated,  the  29th  of 
December,  1837,  and  drawn  in  the  then  name  of  their  trading  firm  of 
<  William  Pontifex,  Sons,  &  Wood,'  on  Messrs.  Smith,  Payne,  &  Smith, 
their  bankers — the  further  sum  of  5002.  paid  by  a  like  check,  dated  the 
24th  of  February,  1838,— the  further  sum  of  232.  10s.  paid  by  a  like 
check,  dated  the  28th  of  February,  1838,— the  further  sum  of  2702. 
paid  by  a  like  check,  dated  the  26th  of  July,  1838,  drawn  in  the  then 
name  of  the  trading  firm  of  <E.  &  W.  Pontifex  &  Wood,' — the  further 
sum  of  2002.,  paid  by  a  like  check  as  last  mentioned,  dated  the  11th  of 
January,  1839, — ^interest  on  the  above  sums  respectively,  up  to  the  27th 
of -April,  1839,  602.  8$.  9d. 

The  annuity  being  in  arrear,  the  defendants  entered  on  the  property ; 
and  the  present  action  was  brought  by  the  grantor  to  recover  possession, 
on  the  ground  that  the  annuity  deed  was  void,  inasmuch  as  the  memorial 
was  defective,  the  memorial  not  showing  that  the  checks  which  formed 
part  of  the  consideration,  had  been  paid,  and  not  stating  at  what  time 
they  were  payable.  The  following  cases  were  cited, — Rumball  v.  Mur- 
ray, 8  T.  R.  298,  Berry  v.  Bentley,  6  T.  R.  690,  Poole  v.  Cabanes,  8 
T.  R.  328,  Drake  v.  Rogers,  2  Brod.  b  Bingh.  19  (E.  G.  L.  R.  vol.  6), 
4  J.  B.  Moore,  402  (E.  G.  L.  B.  vol.  4),  and  Abbott  v.  Douglas,  1  Man. 
Gr.  &  S.  483  (E.  0.  L.  R.  vol.  50). 

For  the  defendants,  it  was  insisted,  that  the  word  <<  check"  imported 
an  instrument  payable  on  demand ;  and,  further,  that,  the  consideration 
being  past,  it  was  not  necessary  to  mention  in  the  memorial  any  con- 
sideration at  all. 

The  learned  judge  expressed  no  opinion,  but  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendants  to  enter  the  verdict  for 
them,  or  a  nonsuit. 
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*ByU%^  Serjt.,  accordingly,  in  Michaelmas  term  last,  obtained  r^QQA 
a  role  nisi. — He  referred  to  Johnson's  Dictionary,  and  to  Chitty  '- 
on  Bills,(a)  for  the  definition  of  a  «  check ;"  and  also  to  Ex  parte  Michell, 
2  East,  187,  Eelfe  t;.  Ambrosse,  7  T.  R.  561,  and  Hall  v.  Lack,  1  Exch. 
300,t  to  show  that  a  consideration  that  is  by-gone,  need  not  be  stated 
in  the  memorial  with  the  same  precision  and  particularity  as  a  consider- 
ation paid  at  the  time. 

WhateUy  and  J.  Brown  now  showed  canse. — The  facts  are  these : — 
Ghnrch,  a  brewer,  in  the  neighbourhood  of  London,  applied  to  Messrs. 
Pontifex  to  fit  up  certain  premises  for  him,  which  they  consented  to  do 
upon  his  agreeing  to  grant  an  annuity  for  the  lives  of  two  persons 
named,  at  the  rate  of  11  per  cent,  upon  the  amount  of  the  moneys  to 
be  adyanced  and  the  work  to  be  done  by  them ;  and,  accordingly,  the 
agreement  of  the  19th  of  February,  1888,  was  entered  into.  The 
brewery  was  afterwards  completed  at  a  cost  of  81862.  2«.  8{{.,  and  for 
30002.,  part  of  that  sum,  the  annuity  was  granted.  The  question  is, 
whether  a  proper  memorial  of  the  deed  by  which  that  annuity  is 
secured,  has  been  enrolled  pursuant  to  the  statute  58  G.  8,  c.  141, 
8.  2.  It  is  submitted  that  there  has  not.  In  the  column  headed 
<«  Consideration,  and  how  paid,"  the  consideration  for  the  grant  is 
thus  stated : — <(  80002.,  part  of  a  sum  of  81862.  2«.  8(2.,  due  and  owing 
from  the  said  Joseph  Samuel  Church  to  the  said  Edmund  Pontifex  and 
William  Pontifex,  at  the  time  of  granting  the  said  annuity,  as  follows : 
— The  sum  of  18822.  8s.  6d.  for  work  and  labour  and  for  goods  sold 
and  delivered,  and  the  sum  of  13082.  18«.  9d.  for  money  lent  and 
^advanced,  and  interest  thereon,  in  the  sums  and  at  the  times  fol-  1-^007 
lowing,  that  is  to  say,  the  sum  of  2502.  paid  by  the  check  of  the  ^ 
said  Edmund  Pontifex  and  William  Pontifex,  on,  and  dated,  the  29th 
of  December,  1887,  and  drawn  on  Messrs.  Smith,  Payne,  &  Smith,  their 
bankers, — the  further  sum  of  5002.  paid  by  a  like  check,  dated  the  24th 
of  February,  1888, — ^the  further  sum  of  282.  10«.  paid  by  a  like  check, 
dated  the  28th  of  February,  1888,— the  further  sum  of  2702.  paid  by 
a  like  check,  dated  the  25th  of  July,  1888,— the  further  sum  of  2002. 
paid  by  a  Uke  check  as  last  mentioned,  dated  the  11th  of  January, 
1839, — ^interest  on  the  above  sums  respectively,  up  to  the  27th  of  April, 
1839,  602.  8«.  9d. :"  in  no  one  instance  stating  when  the  checks  were 
payable,  or  that  they  were  ever  in  fact  paid.  Upon  this  ground  it  has 
been  held,  by  a  long  series  of  cases,  beginning  with  Rumball  v.  Murray 
and  ending  with  Abbot't  v.  Douglas,  that  the  annuity  is  void.  In  Rum- 
ball  V.  Murray,  Lord  Ejbmton  said :  « I  agree  with  the  construction  put 
at  the  bar,  that  money  is  mentioned  in  the  act,  as  contradistinguished 
from  good9  ;  and,  so  far,  TKCte^y  when  paid^  are  money  within  {he  mean- 
ing of  the  act :  but  still  the  dates  and  other  particulars  of  those  notes 
should  be  set  out,  otherwise  the  court  cannot  see  whether  a  considera- 

(a)  yth  edit  (bj  Chitty  and  Hulme),  p.  611. 
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tion  for  the  ftnnoity  was  or  was  not  given :  for,  if  they  were  payable  at 
a  distant  time,  and  no  allowance  made,  the  true  consideration  would  not 
appear  on  the  memorial."  That  case  was  followed  by  Berry  v.  Bentley, 
where  it  was  held,  that,  if  the  consideration  of  an  annuity  be  paid  by 
a  note  or  a  banker's  check,  the  time  when  it  becomes  payable  must  be 
set  forth  in  the  memorial.  The  same  point  was  decided  in  Poole  v. 
Cabanes.  In  Drake  t^.  Rogers,  the  memorial  stated  the  consideration 
for  the  annuity  to  consist  of  Bank  of  England  notes  payable  on  demand, 
and  of  a  draft  payable  at  a  banker's,  ^without  specifying  the  time 
when :  the  annuity  had  been  paid  eleven  years,  and  the  attesting 
witness  and  agent  of  the  grantee  were  both  dead.  The  court  set  aside 
the  securities,  on  the  ground  that  the  memorial  did  not  state  when  the 
draft  was  payable,  or  whether  it  had  in  fact  been  paid.  Dallas,  G.  J., 
there  said :  « In  principle,  there  is  a  reason  why  it  should  appear  upon 
the  face  of  the  memorial  when  the  draft  was  payable,  and  that  reason 
is  given  in  Berry  v.  Bentley.  <  The  objection  was,  that  the  memorial 
did  not  set  forth  when  the  note  was  payable,  whether  immediately  or  at 
a  distant  day ;  for,  if  at  a  distant  day,  it  was  not  worth  7002.,  by  rea^ 
son  of  the  discount.'  Now,  the  draft  in  this  case  might  have  been 
payable  at  a  distant  day,  and  the  grantor  might  have  lost  so  much  of 
his  consideration  as  the  discount  of  the  draft  for  the  intermediate  time 
might  amount  to.  In  substance,  therefore,  and  on  principle,  here  is  a 
ground  why  the  time  at  which  a  bill  is  payable,  should  appear  on  the 
memorial."  The  last  case  where  the  point  came  distinctly  before  this 
court,  was  that  of  Abbott  v.  Douglas,  where  part  of  the  consideration 
money  was  stated  in  the  memorial  to  have  been  paid  by  <<  a  draft  of 
even  date  with  the  indenture,  drawn  by  the  grantor  on  Messrs.  A.  B. 
&  Co.,"  not  saying  when  the  draft  was  payable;  and  the  memorial  was 
held  to  be  insufficient,  and  the  grant  consequently  void.  In  delivering  the 
judgment  of  the  court,  Tindal,  C.  J.,  carefully  reviews  the  earlier  cases. 
After  referring  to  the  statute  17  G.  8,  c.  26,  s.  1,  he  says :  «  Under 
that  section,  it  was  held,  that  all  considerations,  whether  pecuniary  or 
otherwise,  must  be  stated ;  and  that,  where  a  pecuniary  consideration,  or 
part  of  it,  was  paid  by  drafts  on  bankers,  or  promissory  notes,  it  was  neces- 
sary to  set  them  out,  and  mention  the  time  when  they  were  payable." 
His  lordship  then  refers  to  Rumball  v,  Murray,  Berry  t;.  Bentley,  Poole  v. 
^Cdbanes,  and  Morris  v.  Wall,  1  B.  &  P.  208 ;  all  which  decisions 
were  confirmed  by  this  court  in  Drake  v.  Rogers.  The  learned 
chief  justice  then  says :  <<  By  the  2d  section  of  the  53  O.  3,  c.  141,  it 
was  enacted,  <that,  within  thirty  days  after  the  execution  of  every 
deed,  &;c.,  whereby  any  annuity  or  rent-charge  shall,  from  and  after  the 
passing  of  this  act,  be  granted  for  one  or  more  life  or  lives,  &c.,  a 
memorial  of  the  date  of  every  such  deed,  &c.,  the  pecuniary  considera- 
tion or  considerations  for  granting  the  same,  and  the  annual  sum  or 
sums  to  be  paid,  shall  be  enrolled  in  the  high  Court  of  Chancery,  in 


*239] 


9  MANNING,  GRANGER,  ft  SCOTT.  289 

ike  form  cr  to  the  effect  following^  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may  require.'  By  this 
enactment,  it  is  not  made  necessary  to  mention  in  the  memorial  any  but 
peeuniartf  considerations ;  but  t?iejf  must  be  stated  in  the  form  pre- 
scribed by  the  act,  which  contains  a  column  headed  <  Consideration,  and 
how  paid,'  and,  under  that  heading,  the  words, — <  1002.  paid  in  money, 
SOOL  paid  in  notes  of  the  governor  and  company  of  the  Bank  of 
England,  or  other  notes  or  bills  of  exchange,  as  the  case  may  be.'  If, 
in  the  present  case,  part  of  the  consideration  had  been  paid  by  a  bill 
of  exchange,  it  could  not  have  been  contended  that  the  time  when  it 
would  become  payable  need  not  have  been  stated,  that  being  necessary 
to  show  the  real  nature  and  value  of  the  consideration.  The  same 
necessity  exists  for  stating  the  time  when  a  draft  is  payable :  and  the 
only  question  is,  whether  the  memorial  now  under  consideration  states 
the  time  when  the  draft  upon  Bametts,  Hoare,  &  Co.  was  payable.  It 
does  not  do  so,  unless  the  word  <  draft'  means  draft  payable  on  demand. 
In  several  of  the  cases  cited,  the  courts  have  refused  so  to  construe  it ; 
and  those  ^decisions  are  equally  applicable  to  memorials  enrolled  1-4^040 
in  pursuance  of  the  53  G.  3,  c.  141,  as  to  those  under  the  17  O.  ^ 
3,  c.  26.  We  feel  that  we  are  bound  by  them,  and  thitt  we  must  say 
that  the  memorial  in  question  is  insufficient."  Ex  parte  Michell  will  be 
relied  on,  as  being  at  variance  with  the  principle  of  the  decisions  above 
cited :  that  case  was,  however,  referred  to,  both  in  Drake  v.  Rogers  and 
in  Abbott  9.  Douglas.  The  court  must  be  able  to  see  from  the  memo- 
rial, how  and  when  the  consideration  was  paid.  To  hold  this  memorial 
sufficient,  would  entirely  frustrate  the  intention  of  the  statute*  [Cress- 
well,  J. — The  consideration  stated  in  this  memorial,  is  a  pre-existing 
debt.  In  such  a  case,  is  it  necessary  to  show  upon  the  face  of  the 
memorial  when  the  debt  was  created  ?]  Kelfe  v.  Ambrosse,  7  T.  R.  551, 
which  may  also  be  relied  on,  would  have  been  to  the  purpose,  if  in  this 
case  the  advances  had  been  made  without  any  view  to  the  granting  of 
an  annuity.  The  same  observation  applies  to  Hall  v.  Lack,  1  Exch. 
SOO.f  [Crbsswbll,  J. — WixB,t  particular  annuity  was  agreed  upon  in 
the  first  instance  here  ?]  An  annuity  equivalent  to  11  per  cent,  upon 
the  amount  that  might  be  advanced.  [Crssswbll,  J. — ^AU  must  have 
been  paid  before  the  annuity  could  be  granted.  When  the  amount 
of  the  annuity  was  calculated,  the  parties  must  have  calculated  it  upon 
money  before  then  due,  and  actually  paid.]  The  parties  do  not,  as  in 
Kelfe  V.  Ambrosse,  agree  to  grant  an  annuity  in  consideration  of  an 
antecedent  debt.  In  equity,  the  annuity  would  have  been  c<msidered 
as  an  annuity  existing  prior  to  the  execution  of  the  deed.  [Maule,  J. 
— Possibly,  if  the  agreement  had  been  for  a  specific  annuity.]  * 

A  check,  in  pleading,  is  ordinarily  described  as  <<  a  draft  or  r^oii 
order  in  writing  for  the  payment  of  money,  *called  a  check  on  '- 
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a  banker,  "(a)  In  the  stamp^act,  55  6.  3,  c.  184,  ached.  Part  L,  tit. 
Bill  of  Exchange,  a  "draft"  is  mentioned  as  syncmymous  with  "check." 
So,  in  the  9  G.  4,  c.  49,  s.  15,  checks  are  called  drafts  on  bankers.  In 
Byles  on  Bills,  6th  edit.  p.  10,  the  definition  is  given  without  the  learned 
author's  usual  accuracy, — "  A  check  on  a  banker  is,  in  legal  effect,  an 
inland  bill  of  exchange  dra¥ni  on  a  banker,  payable  to  bearer  on 
demand.*'  In  Smith's  Mercantile  Law,(i)  it  is  more  correctly  defined, 
— "  A  check  is  &  bill  of  exchange  addressed  to  a  banker,  and  payable 
to  a  certain  person  or  bearer, "-^omitting  the  words  "on  demand." 
[WiLDB,  C.  J. — The  author  takes  that  for  granted.]  Dr.  Story,  in  his 
treatise  on  promissory  notes,(<?)  says :  "  A  check  is  a  written  order  or 
request,  addressed  to  a  bank,  or  to  persons  carrying  on  the  business  of 
bankers,  by  a  party  having  money  in  their  hands,  requesting  them  to 
pay,  on  presentment,  to  another  person,  or  to  him  or  bearer,  or  to  him 
or  order,  a  certain  sum  of  money  specified  in  the  instrument."  And 
in  §  490,  he  again  says :  "  It  has  already  been  stated  that  checks  are 
payable  immediately  on  presentment,  without  any  days  of  grace.  They 
are  sometimes  made,  in  terms,  payable  on  demand ;  which  language  of 
course  imports  that  they  are  payable  immediately.  But  they  are 
usually  in  England,  and  almost  invariably  in  America,  made  payable 
without  the  addition  of  the  words  on  demand;  and  then  they  are,  in 
contemplation  of  law,  equally  payable  on  demand.  It  makes  no  differ- 
ence in  point  of  law,  as  between  the  parties  (independent  of  the  stamp- 
acts),  whether  a  check  be  ante-dated  or  post-dated :  it  is  still  payable 
n,s)Ao-]  ^^  ^^^  presentment,  at  any  time  after  the  '''date.  But  a  case 
•^  may  be  supposed,  of  a  check  drawn  on  a  bank,  payable  on  a  spe- 
cified day,  as,  for  example,  it  may  be  dated  on  the  1st  day  of  January, 
1845,  and  be  made  payable,  in  terms,  on  the  10th  day  of  the  same 
January ;  and  the  question  might  then  arise,  whether  it  was  payable  on 
that  very  day,  without  any  allowance  of  the  days  of  grace.(i)  The 
general  understanding  among  banks  is  believed  to  be,  that,  in  such  a 
case,  the  check  is  payable  on  the  10th  day  of  January,  without  grace, 
and  it  is  treated  as  a  check  payable  on  demand  on  that  very  day.  In 
any  other  view,  the  check  might  be  presented  for,  and  require,  accept- 
ance ;  and  yet  it  is  understood  that  such  acceptance  is  never  called  for 
or  given." 

Part  of  the  consideration  here  is  stated  to  be  work  and  labour  and 
goods  sold  and  delivered, — ^not  saying  when  the  work  and  labour  was 
done  or  the  goods  delivered.  If  it  was  necessary  to  state  the  particu- 
lars of  the  checks,  it  was  equally  necessary  to  state  when  the  work 
was  done  and  the  goods  delivered. 

Bovill  (with  whom  was  BykSy  Serjt.),  in  support  of  the  rule. — The 

(a)  See  2  Chittj,  PL  rth  edit  pp.  99, 100. 

(6)  4th  edit,  hj  DowdenreU,  p.  188  (a).  («)  2d  edit  g  487. 

(d)  Citing  the  oaae  of  The  Mohawk  Bank  9,  Broderiok,  10  Wend.  R.  304,  S.  0. 18  Wend. 
B.133. 
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foundation  upon  which  all  the  cases  relied  on  npon  the  other  side, 
rest,  is  this, — that  the  statement  in  the  memorial,  confirmed  bj  the 
deed,  is  simply  of  an  acknowledgment  of  a  check  or  draft  having  been 
given  at  the  time  of  the  grant  of  the  annuity,  and  not  of  its  having 
previously  been  paid.  A  further  distinction  between  those  cases 
and  the  present,  is,  that,  in  all  of  them,  the  thing  is  described  as  a 
draft  on  a  banker,  or  a  draft  payable  at  a  banker's,  which  is  am* 
biguous;  whereas,  here,  the  description  is  "a  check,"  which  in 
ordinary  understanding  is  an  ♦instrument  payable  on  demand. 
In  Bumball  v.  Murray,  the  consideration  was  erroneously  stated 
to  be  in  moneys  whereas  it  was  given  by  a  banker's  check  and  a  promis- 
sory note ;  in  Berry  t^.  Bentley,  the  consideration  money  was  described 
to  have  been  paid  by  a  promissory  note,  drawn  by  Hammersley,  and 
payable  at  Hammersley,  Morland,  k  Co.'s,  <<  which  said  sum  so  secured 
has  been  iinee  paid," — ^that  is,  after  the  grant  of  the  annuity,  and  before 
the  enrolment  of  the  memorial ;  in  Poole  v.  Gabanes,  part  of  the  con- 
sideration was  stated  in  the  memorial  to  be,  a  draft  of  a  stranger  on 
Messrs.  Lockharts,  bankers,  in  Pall  Mall,  <<  which  said  draft  fva$  duly 
honoured," — ^that  is,  which  had  been  duly  honoured  before  the  enrol- 
ment ;  Drake  v.  Rogers,  again,  was  the  case  of  a  draft  of  a  stranger  on 
a  banker,  with  an  acknowledgment  of  the  draft  only,  and  not  that  it  had 
been  paid :  and  in  Abbott  v.  Douglas,  the  consideration  was  stated  to 
have  been  paid  by  <<  a  draft  of  even  date  with  the  indenture,  drawn  by 
the  grantee,  on  Messrs.  A.  B.  k  Co.,"  not  saying  when  payable.  On 
the  other  side,  the  authorities  are  precise  and  clear.  In  Ex  parte 
Michell,  2  East,  187,  the  memorial  was  held  good,  the  consideration 
being  stated  to  have  been  paid  in  money,  though  part  of  it  was  paid  by 
means  of  a  banker's  check,  the  value  of  which  had  been  actually  received 
by  the  grantor  some  time  before  the  execution  of  the  deeds.  Berry  v. 
Bentley  and  Poole  v.  Gabanes  having  been  cited  there,  Gbose,  J.,  said : 
(<  All  the  prior  cases  in  which  it  has  been  deemed  necessary  to  set  out 
in*  the  memorial  the  payment  of  any  part  of  the  consideration  money 
by  bankers'  checks  (where  such  has  been  the  fact),  have  been  where  the 
check  was  delivered  as  payment  at  the  time  of  executing  the  deeds, 
when  nan  eonttat  it  would  ever  be  paid.  But  here  the  ♦money  r^AA 
had  been  actually  received  upon  the  check  a  month  before  by  the  ^ 
grantor;  therefore,  at  the  time  of  such  execution,  the  consideration 
might  well  be  stated  to  be  so  much  money  paid  to  her."  In  O'Gallaghan 
V.  Ingilby,  9  East,  185,  148,  Lord  Ellbkborouoh  says :  <<  It  has  been 
determined  by  several  cases,  that,  where  the  consideration  was  not  paid 
in  money,  but  by  a  draft,  the  particulars  of  that  draft  must  be  set 
forth ;  as  in  Rumball  v.  Murray,  Berry  v.  Bentley,  Poole  v.  Gabanes. 
And  it  is  equally  clear,  that,  if  paid  by  a  draft  converted  into  cash  before 
the  exeevlion  of  the  dude,  the  particulars  of  the  draft  need  not  be  stated." 
In  that  case,  the  consideration  was  stated  to  have  been  paid  at  or  before 
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the  sealing  or  delivery  of  the  annuity-deed,  by  a  draft  of  the  grantee  on 
his  bankers ;  and  it  was  held  that  these  statements  did  not  necessarily 
import,  that,  at  the  time  of  executing  the  deeds,  the  drafts  only  but  not 
the  money  had  been  paid  to  Morland  and  Hammersley.  Here,  the  con- 
sideration is  stated  to  be  a  sum  of  money  due  and  owing  from  the  grantor 
to  the  grantees  at  the  time  of  granting  the  annuity,  as  follows, — 1882^ 
3«.  6(2.  for  work  and  labour  and  for  goods  sold  and  delivered,  and  1803/. 
18^.  9(2.  for  money  lent  and  advanced,  and  interest  thereon,  in  the  sums, 
and  at  the  times,  mentioned. 

The  consideration  being  a  pre-existing  debt,  the  case  is  not  within 
the  annuity  act  at  all ;  and  no  memorial  was  necessary.     In  Kelfe  v. 
Ambrosse,  7  T.  R.  551,  it  was  held  that  money  lent  and  paid  at  different 
times  for  the  education  and  advancement  of  the  defendant,  was  a  good 
consideration  for  the  grant  of  an  annuity,  within  the  17  G.  8,  c.  26,  s. 
3 ;  and  that  such  a  consideration  was  sufficiently  expressed  in  the  deeds 
for  securing  the  annuity,  under  the  description  of  <<  money  lent  and 
*9il^1  '^'^^^^^^d'  ^^^  ^1^0  paid,  laid  out,  and  expended  to  and  for  the 
-*  maintenance,  education,  and  advancement  in  the  world  of  the 
defendant."     Grosb,  J.,  there  says:  <(The  objection  is,  that  it  should 
have  been  set  forth  when  the  different  sums  of  money  were  paid ;  to 
support  which,  cases  have  been  alluded  to,  in  which  it  wad  ruled  that 
the  names  of  the  persons  by  whom  the  consideration  was  paid  should  be 
set  forth ;  but  what  was  determined  in  the  latter  class  of  cases,  ought 
not  to  be  applied  to  such  a  case  as  the  present,  where  the  grantor  him- 
self admitted  that  the  consideration  was  an  antecedent  debt  due  from 
him  to  the  grantee,  arising  from  different  sums  paid  at  different  times 
for  his  use.     It  would  be  extending  the  act  of  parliament  too  far,  to 
decide  that  this  annuity  could  not  be  supported,  merely  because  the 
respective  times  when  these  different  sums  of  money  were  advanced  by 
the  grantee  are  not  mentioned,  when  everything  that  passed  at  the  time 
of  granting  the  annuity  is  sufficiently  set  forth.*'    So,  in  Hall  v.  Lack,  1 
Exch.  300,t  the  plaintiff  had  advanced  to  the  defendant  several  sums, 
amounting  to  50002.,  less  the  sum  of  2502.,  which  C,  the  agent  of  both 
parties,  improperly  retained  without  the  authority  or  knowledge  of  the 
plaintiff;  and  C.  received  five  bills  of  exchange,  accepted  by  the  defend- 
ant, to  the  amount  of  5000Z.,  by  way  of  security :  the  dates  of  the  bills 
did  not  exactly  correspond  with  the  dates  of  the  advances,  nor  were  the 
advances  in  the  exact  sums  for  which  the  bills  were  given.     The  plain* 
tiff  accepted  the  annuity  from  the  defendant,  in  satisfaction  of  the  bills 
and  the  50002.  secured  thereby.     The  memorial,  under  the  head  <<  Con- 
sideration, and  how  paid,*'  was  to  this  effect, — <<  50002.  made  up  of  five 
several  sums  of  3002.,  2002.,  20002.,  15002.,  and  10002.,  previously  lent 
^^Aai  ^^^  advanced  by  *the  plaintiff  to  or  for  the  use  of  the  defendant 
-'  and  E.  J.  Lack  (the  defendant's  son),  and  owing  to  the  plaintiff 
on  security  of  five  several  bills  of  exchange  drawn  by  E.  J.  Lack  upon, 
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and  accepted  by,  the  defendant,  and  endorsed  by  E.  J.  Lack,  the  said 
oonaideration  being  paid  or  satisfied  by  the  cancellation  of  the  said  bills  ; 
and  a  release  by  the  plaintiff  of  the  defendant  and  E.  J.  Lack  from  the 
sum  secured  thereby,  and  interest."  It  was  held  that  the  memorial 
was  sufficient ;  for,  that  it  is  not  necessary,  in  the  case  of  existing  by- 
gone debts,  to  state  how  each  sum  constituting  the  debt,  was  advanced. 
It  may  be  conceded,  that,  if  the  debt  be  contracted  with  the  view  to  the 
pnrehase  of  the  annuity,  a  memorial  is  necessary.  It  may  also  be  con- 
ceded, that,  in  1838,  these  parties  entered  into  an  agreement  for  the 
granting  of  an  annuity :  but  it  is  equally  clear  that  the  annuity  now 
under  consideration,  was  not  granted  in  pursuance  of  that  agreement. 
[Maulb,  J. — You  say  that  the  original  agreement  was  put  an  end  to, 
and  a  new  one  entered  into.]  Yes.  The  original  bargain  was,  that  the 
whole  debt  should  be  converted  into  an  annuity.  Here,  the  annuity 
was  granted  for  a  part  only  of  the  debt.  Marriage  v.  Marriage^  1  M. 
6r.  k  S.  761  (E.  C.  L.  R.  vol.  50),  is  also  an  authority  to  show  that  an 
annuity  granted  for  a  by-gone  consideration,  is  not  within  the  annuity- 
acts.  With  regard  to  the  work  and  labour  and  goods  sold,  there  is 
nothing  in  the  statutes  to  require  the  times  at  which  the  work  was  done 
or  the  goods  delivered,  to  be  stated  in  the  memorial. 

Wilde,  C.  J. — I  had  not  the  advantage  of  hearing  the  argument  of  Mr. 
Whatelejf  ;{a)  but  I  have  heard  *Mr.  Browrij  who  has  exhausted  r^en^^ 
the  subject.  It  seems  to  me  that  the  rule  for  entering  a  nonsuit  ^ 
must  be  made  absolute :  in  other  words,  that  the  annuity  is  a  valid 
annuity,  and  the  memorial  sufficient.  The  objection  which  was  made  to 
the  memorial,  was,  that  it  does  not  strictly  comply  with  the  statute,  in 
stating  the  <<  consideration,  and  how  paid."  It  appears  to  me,  however, 
that  the  statement  is  sufficient :  it  is  thus : — <<  3000Z.,  part  of  a  sum  of 
31862.  28.  Sd.j  due  and  owing  from  the  said  Joseph  Samuel  Church  to 
the  said  Edmund  Pontifex  and  William  Pontifex,  at  the  time  of  granting 
the  said  annuity,  as  follows : — The  sum  of  18822.  8«.  6d.  for  work  and 
labomr  and  for  goods  sold  and  delivered,  and  the  sum  of  18032. 18^.  9(2., 
for  money  lent  and  advanced,  and  interest  thereon,  in  the  sums  and  at 
the  times  following."  The  objection  is  confined  to  this  latter  sum,  of 
13082. 18«.  9c2.,  for  money  lent,  and  interest ;  the  mention  of  the  interest 
rather  tends  to  exclude  all  doubt  as  to  the  moneys  having  been  pre- 
viously advanced.  The  memorial  then  proceeds  to  state  the  sums  and 
the  times  of  lending,  thus : — «  The  sum  of  2502.  paid  by  the  check  of 
the  said  Edmund  Pontifex  and  William  Pontifex,  on,  and  dated,  the 
29th  December,  1887,  and  drawn  in  the  then  name  of  their  trading  firm 
of  William  Pontifex,  Sons,  k  Wood,  on  Messrs.  Smith,  Payne,  k  Smith, 
their  bankers."    The  date,  as  it  seems  to  me,  is  to  be  referred  to  the 

(a)  Hit  lordship  was,  on  the  day  apon  which  that  part  of  the  argament  took  plaoe,  presiding 
lo  the  Court  of  Crimina]  Appeal.  Mr.  Justice  Cbbsswkll  was  also  abeent  on  that  dsj,  for  the 
lik»  reason. 
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period  at  which  the  monej  was  lent  and  advanced.  The  memorial  then 
proceeds, — <<  The  farther  sam  of  5002.,  paid  by  a  like  check,  dated  the 
24th  of  February,  1838,"-*-omitting  the  statement  that  it  was  paid  an 
that  day ;  but  that  statement  in  the  first  instance  was  wholly  unneces- 
sary. It  then  goes  on, — "  The  farther  sum  of  23Z.  lOs.j  paid  by  a  like 
check,  dated  the  28th  of  February,  1838 ;  the  farther  sum  of  270Z.,  paid 
i^t^Ao-i  by  a  like  check,  dated  the  25th  of  July,  1888,  drawn  in  *the  then 
^  name  of  the  trading  firm  of  E.  k  W.  Pontifex  k  Wood ;  the 
farther  sum  of  2002.,  paid  by  a  like  cheek  as  last  mentioned,  dated  the 
11th  of  January,  1889 ;  interest  on  the  above  sums  respectively  up  to 
the  27th  of  April,  1889,  602.  8».  9d"  The  effect  of  this  statement  is, 
that  the  several  sums  were  paid,  by  checks,  on  the  days  on  which  those 
checks  respectively  bear  date.  One  question  which  has  been  raised,  is, 
as  to  what  is  the  import  of  a  statement  of  a  payment  «  by  check."  The 
general  understanding,  I  take  to  be,  that  it  imports  an  instrument  pay- 
able on  its  date ;  for,  every  check  properly  purports  to  be  drawn  on  the 
day  of  its  date ;  and  we  are  not  to  assume  that  a  false  date  is  given  to 
it.  Looking,  therefore,  at  this  memorial,  it  can  hardly  be  doubted  that 
the  parties  meant  to  state  the  exact  days  of  payment  of  the  several 
sums.  There  is  no  suggestion  that  any  fraud  upon  the  act  of  parlia* 
ment  was  contemplated ;  and,  applying  to  this  memorial  a  fair  and 
reasonable  construction,  I  think  it  professes  to  set  forth  truly  and 
correctly  the  sums  in  which,  and  the  times  when,  the  consideration 
money  was  advanced,  and  therefore  that  the  objection  fails. 

Further,  I  think,  that,  inasmuch  as  the  annuity  in  question  was 
granted  for  a  by-gone  consideration,  an  antecedent  debt,  no  memoriar 
at  all  was  necessary.  How  stand  the  facts  ?  There  was  an  agreement 
between  the  parties  in  February,  1838,  that  certain  work  should  be 
done  and  certain  moneys  advanced  by  Messrs.  Pontifex  for  Mr.  Church, 
and  that  the  latter  should,  in  consideration  of  that  work  and  those 
advances,  grant  to  the  former  an  annuity  at  the  rate  of  11  per  cent, 
upon  the  amount,  when  such  amount,  which  was  necessarily  uncertain 
at  that  time,  should  be  afterwards  ascertained.  The  work  being  com- 
pleted, and  the  accounts  between  the  parties  adjusted,  it  appears  that 
there  is  a  balance  due  to  Messrs.  Pontifex,  of  31862.  2%:  3c2.,  compri^ng 
18822.  *&s.  6d.  for  work  done  and  goods  supplied,  and  13032. 18». 
9c2.  for  cash  advanced,  and  interest.  What  do  the  parties  then 
do  ?  Do  they  carry  into  effect  the  original  agreement  ?  I  think  not. 
They  enter  into  a  new  agreement,  to  grant  an  annuity  of  11  per  cent, 
on  80002.,  the  1862.  2«.  Sd.  having  probably  been  paid.  It  may  be  said 
that  the  difference  is  small :  but  that  is  immaterial.  They  agree, — and 
there  is  no  suggestion  that  it  was  colourably  done, — that  30002.  of  what 
had  been  incurred  in  the  manner  before  mentioned,  should  be  considered 
as  a  debt  due  and  owing, — and  it  is  clear  that  work  done  and  goods  and 
money  supplied  in  contemplation  only  of  the  grant  of  an  annuity,  could 
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not  constitute  m  debt  due  and  owing,  and  tbej  eome  to  a  new  agreement, 
that  an  annuity  at  11  per  cent,  upon  this  sum  of  80002.  shall  be  granted ; 
just  as,  npon  the  determination  of  a  lease,  the  parties  sometimes  come 
to  an  agreement  for  a  new  tenancy  on  the  terms  of  the  old  lease.  I 
think  the  whole  had  become  a  debt,  the  balance  of  which  would  have 
been  recoyerable  upon  an  account  stated,  and  that  the  annuity  having 
been  thus  granted  in  consideration  of  an  antecedent  debt,  no  memorial 
need  have  been  enrolled  at  all. 
The  rest  of  the  court  eoncnrring^ 

Rule  absolute  for  a  nonsuit. 


•MACKENZIE  r.  The  SLIGO  AND  SHANNON  RAILWAY  ^^^^ 
COMPANY.    Jan.  26.  ^  ^^ 

Tk«  •Mft  wiU  BOt  make  an  order  tt  payment  of  noaey  directed  Vy  u  MTard  to  be  pM,  fto  m 
lo  OBftble  the  ^arty  entitled,  to  reeeire  it  to  atmI  himeelf  of  the  1  A  2  Vioi.  e.  110^  s.  18, 
except  where  the  ease  is  dear  ud  friM  from  doubt 

An  netion  ngainet  n  nitwaj  oob^mbj  wne  relistt<ed  to  niUtmifeloii.  The  niWtrntor  made  hfii 
nward  on  the  28th  of  April,  1849,— direoting  the  company  to  pny  to  fkt  plnintiff  a  oertain  aani, 
by  foot  inatalments,  on  the  12th  of  Jone  and  26th  of  November,  1840,  and  the  26th  of  Febra- 
ary  and  2f  th  of  Hay,  18M.  On  the  4th  of  Hay,  184f ,  the  Tioe-Cbaneellor  made  an  idMrolnte 
«rd«r  for  the  dinolntion  and  winding  up  of  the  company,  nnder  the  II  a  12  Tiotk  o.  45,  and 
an  ofloial  manager  was  duly  appointed.  On  the  1st  of  Augnst,  1849,  the  12  a  13  Vict.  o.  108, 
passed,  declaring,  that  the  fotner  act  should  not  apply  to  railway  companies.  Under  these 
eircnmstances,  the  eowrt  relVised  to  make  an  order  npon  tile  company  (npon  n  service  and 
demand  npon  the  secietafy  and  one  of  the  diroc^rs)  to  pay  the  instalments  whiefa  had  become 
payable  on  the  12th  of  June  and  26th  of  November,  1849,  considering  the  matter  to  be  too 
donbtftil  to  be  disposed  of  on  a  snmmaiy  application. 

^Msrc,  whether  the  }oint.etock.«ompanies>windkig-np  net,  1848  (11  a  12  Tkt.  c.  45),  applies  to 
laalway  companies ;  and  whether  the  joint-etoek-companies-winding'Up  act,  1849  (12  a  II 
VieL,  c  lt)8),  is  retrospectiTe? 

iiwmre,  whether  an  attachment,  or  an  order,  can  be  obtained  on  non-payment  of  an  intfalment. 

Attacbnent  does  not  lie  againat  a  oo»poi«tien  (e.  f .  an  iiieorpoMted  railway  company),  for  non> 
performaaee  «f  an  award. 

An  action  having  been  brought  by  the  plaintiff  against  the  Sligo  and 
Shannon  Railwaj  Company,  to  reoover  a  large  sum,  which  he  claimed 
lo  be  due  to  him  for  ftervices  rendered  by  him  as  engineer  to  the  com- 
pany ;  and  the  company  having  appeared  and  pleaded,  it  was  agreed 
(by  a  judge's  order  dated  the  2d  of  April,  1849)  that  all  matters  in 
difference  in  the  cause  should  be  referred  to  an  arbitrator ;  the  costs 
of  the  action  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  to  be  in  the  arbitrator's  discretion ;  and  by  the  order  it  was 
directed,  that,  in  case  the  arbitrator  should  make  his  award  in  favour 
of  the  plaintiff,  any  sum  or  sums  of  money  which  might  be  awarded  to 
be  paid  to  the  plaintiff,  should  be  awarded  to  be  paid  to  him  in  manner 
following,  that  is  to  say,  one>fourth  part  of  the  *whole  amount  r,^05i 
to  bo  paid  on  the  12th  of  June,  1849,  one  third-part  of  the  whole  ^ 
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amount  on  the  26th  of  November,  1849,  and  the  balance  by  two  eqnal 
payments,  the  first  of  snch  payments  to  be  made  on  the  26th  of  February, 
1850,  and  the  other  on  the  26th  of  May,  in  the  same  year. 

By  his  award,  bearing  date  the  28th  of  April,  1849,  the  arbitrator 
adjudged  abd  determined,  that  all  further  proceedings  in  the  cause 
should  thenceforth  cease  and  be  no  further  prosecuted ;  that  there  was 
due  and  owing  from  the  said  Sligo  and  Shannon  Railway  Company  to 
the  said  William  Mackenzie,  in  respect  of  plans,  plates,  engravings,  and 
other  causes  of  action  in  the  declaration  mentioned,  the  sum  of  3320Z. ; 
that  the  said  Sligo  and  Shannon  Railway  Company  should  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  William  Mackenzie,  or 
Messrs.  Clutton,  Cooper,  &  Ade,  his  attorneys,  for  the  use  of  the  said 
William  Mackenzie,  at,  &c.,  the  sum  of  33202.  of*  lawful  British  money, 
in  full  satisfaction  and  discharge  of  and  for  all  matters  in  difference  in 
the  cause  referred  to  the  said  arbitrator  as  aforesaid,  in  the  manner 
following,  that  is  to  say,  the  sum  of  8302.,  being  one-fourth  part  of  the 
whole  amount  of  8320Z.,  to  be  paid  on  the  12th  of  June  next,  the  sum 
of  1106Z.  lis.  4i.,  being  one-third  part  of  the  whole  amount  of  33207., 
on  the  26th  of  November  next,  and  the  sum  of  18832.  6^.  8d.,  the 
balance,  by  two  equal  payments,  the  first  of  such  payments,  amounting 
to  the  sum  of  691/.  18^.  4(2.,  to  be  made  on  the  26th  of  February, 
1850,  and  the  other,  amounting  to  the  like  sum  of  691Z.  13».  4ci.,  on 
the  26th  of  May  in  the  same  year :  that,  upon  payment  of  the  said  sum 
of  83202.,  in  manner  aforesaid,  the  said  William  Mackenzie  should,  if 
required  so  to  do,  deliver  to  the  said  company,  or  their  solicitors,  all 
copper-plates,  copper-plate  engravings,  and  lithographed  plans  and  sec- 
j^rt-Q-.  tions,  of  or  relating  to  *the  said  railway,  and  then  in  the  cus- 
•^  tody,  possession,  or  power  of  the  said  William  Mackenzie ;  and 
that  the  said  company  should  pay,  or  cause  to  be  paid,  the  costs  of  the 
reference. 

The  order  of  reference  was  made  a  rule  of  court  on  the  10th  of  May, 
1849 ;  and,  on  the  18th  of  July,  the  costs  of  the  reference  were  taxed 
and  allowed  at  982.  5s. 

On  the  4th  of  May,  1849,  the  Vice-Chancellor  of  England,  upon  the 
petition  of  certain  directors  of  the  company,  ordered  « that  the  said 
Sligo  and  Shannon  Railway  Company  be  absolutely  dissolved  and  tpound 
up  under  the  provisions  of  the  joint-stock-companies-winding-up  act, 
1848 ;  and  that  it  be  referred  to  one  of  the  masters  of  the  court,  in 
rotation,  to  wind  up  the  affairs  of  the  said  company  under  the  provisions 
of  the  said  act." 

On  or  about  the  24th  of  May,  the  petitioners,  under  the  direction 
of  Master  Senior,  caused  to  be  inserted  in  the  London  Gazette, 
and  also  in  the  Times,  Morning  Chronicle,  and  Daily  News,  a  notice 
of  the  master's  intention  to  appoint  an  official  manager  of  the  said 
company  on  the  7th  of  June  then  next,  and  also  the  following  notice : — • 
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«Ia  the  matter  of  the  joint*stock-eoiDpanies-winduig-ap  act,  1848, 
and  of  the  Sligo  and  Shannon  Railway  Company : — 

«<  Notice  is  hereby  given,  that  all  parties  claiming  to  be  creditors  of 
this  company,  are  to  come  in  and  prove  their  debts  before  Nassau  Wil- 
liam Senior,  the  master  of  the  high  court  of  chancery  charged  with  the 
winding  up  of  the  said  company,  at  his  chambers,  Southampton  Buildings, 
Chancery  Lane,  London :  and,  until  they  shall  so  come  in,  they  will  be 
precluded  from  commencing  or  prosecuting  any  proceeding  for  the  reco- 
very of  their  debts." 

Accordingly,  on  the  7th  of  June,  the  master  ♦appointed  James 
Edward  Coleman  to  be  official  manager  of  the  company :  but 
neither  the  plaintiff,  nor  any  person  on  his  behalf,  had  come  in  and 
proved  his  debt  before  the  master. 

Upon  an  affidavit  of  the  plaintiff,  stating  that  he,  on  the  2d  of 
January  instant,  served  Abraham  Gole,  who  was  and  still  remained, 
the  secretary  of  the  company,  duly  authorized  and  acting  in  the  affairs 
of  the  said  company,  at  his  residence  at  Chelsea,  with  a  true  copy  of 
the  rule  of  court  of  the  10th  of  May,  1849,  and  the  allocatur  there- 
under written,  and  also  a  copy  of  the  award,  at  the  same  time  showing 
him  the  originals,  and  demanded  of  him  payment  of  the  two  instal- 
ments of  830/.  and  11062.  138.  4(2.,  due  respectively  the  12th  of  June 
and  2^th  of  November,  1849,  and  the  982.  5«.  costs,  which  sums  he 
refused  to  pay ;  and  also  stating  a  similar  service  and  demand  upon 
William  Gait,  one  of  the  directors  of  the  company :  and  also  an  affidavit 
by  the  plaintiff's  attorneys,  negativing  payment  of  the  money  to  them 
or  to  either  of  them. 

Creasy y  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  company  to  show  cause  why  they  should  not  forthwith  pay  to  the 
plaintiff,  or  to  Messrs.  Glutton  k  Ade,  his  attorneys,  the  several  sums 
of  8302.  and  11062.  18«.  4(2.,  being  the  respective  amounts  of  the  first 
and  second  instalments  directed  by  the  award  to  be  paid,  and  also  the 
982.  5s.  for  costs,  pursuant  to  the  said  award,  rule,  and  allocatur. 

Wordsworth  appeared  to  show  cause  on  behalf  of  Mr.  Coleman,  the 
official  manager. 

Creasy  objected,  that  it  was  not  competent  to  the  official  manager  to 
appear  in  opposition  to  the  rule,  the  appointment  of  an  official  manager 
pre-supposing  the  ♦dissolution  of  the  company ;  11  &  12  Vict.  r,^of^ 
c.  45,  as.  21,  22 ;  and  ho  not  being  a  party  called  upon  by,  or  ^ 
served  with,  the  rule. 

Wordsworth. — Since  the  order  for  the  dissolution  and  winding  up  of 
the  company,  the  official  manager  is  the  only  representative  of  the 
company.  The  52d  section  of  the  11  &  12  Vict.  c.  45,  enects,  « that, 
where  any  action,  suit,  or  other  proceeding  shall  be  pending  against 
the  company  in  respect  of  which  such  official  manager  shall  have  been 
appointed,  or  against  any  person  authorized  to  be  sued  as  the  nomi- 


S&4     MACKENZIE  v,  gLIGO,  4o.,  RAILWAY  CO.    H.  T.  1850. 

nal  defendant  on  bebalf  ef  siiek  oooipftnjy  it  shall  h%  lawfsl  for  the 
plaintiff  in  such  action,  suit,  of  other  proceeding,  to  anbstttate  the 
official  manager  of  rach  company,  by  sueb  Btyle  or  deeigDation  as  liere- 
inbefore  mentioned,  as  the  defendant  iB  sooh  action,  suit,  or  other 
proceeding,  by  entering  a  suggestion  oq  the  roll  ta  that  tiect  in 
such  action,  and  by  obtaining  an  order  to  that  eflfect  in  sudi  smt, 
such  order  to  be  obtained  on  moti(m  or  petition,  without  notice ;  and 
that  it  shall  be  lawful  for ,  the  plaintiff  in  such  action,  svit,  or  other 
proceeding,  to  prosecute  the  same  thenceforward  against  the  ^cial 
manager,  in  the  same  manner,  «id  with  the  same  effect,  to  all  intents 
and  purposes,  and  to  have  the  same  benefit  of  any  order,  decree, 
judgment,  or  other  proceeding  previously  made,  obtained,  and  had, 
as  if  such  action,  suit,  or  proceeding  had  been  eommenced  against 
the  official  manager  as  defendant  under  the  prorisions  of  this  act.'' 
[Maulb,  J. — The  effect  of  that  section  is  merely  to  give  an  ^pheit  to 
the  plaintiff.]  The  73d  section  enacts,  that,  after  the  first  appoint- 
ment of  an  official  manager,  no  creditor  or  othnr  person  shaB,  except 
so  far  as  the  master  shall  permit,  have  power  to  commence,  or  to 
proceed  with,  any  action  against  the  official  manager,  or  affain$t  the 
company y  or  <my  other  person  repreeentmff  the  eamey  or  who  is  sued  as 
^Qcc-i  *a  contributory  thereof,  until  after  proof,  or  exhibiting  or  making 
-*  such  proof  as  he  may  be  able,  of  his  debt  or  demand  before  the 
master,  as  thereinafter  mentioned ;  and  that  it  shall  be  bwful  for  any 
judge  of  the  court  in  which  such  acti(»  shall  bepen(£ng,  upon  summons 
taken  out  before  him  for  that  purpose,  to  order  that  all  further  proceed- 
ings in  such  action  shall  be  stayed  until  after  proof  shall  have  been 
made,  or  exhibited,  bef<M*e  the  master.*'(a)  [Cbbsswbll,  J. — ^If  you  come 
here  to  say  that  the  c<»npany  does  not  exist,  how  can  we  hear  you  ?] 
The  company,  notwithstanding  its  dissolution,  stiH  survives  to  a  certain 
extent.  [Maulb,  J. — That  is  shown  by  the  53d  section,  which  autho- 
rizes the  prosecution  oi  pending  actions  on  behalf  of  the  company,  in 
the  name  of  the  official  manager.  By  what  section  is  the  company  dis 
solved  Y]  By  the  14th  and  16th,  the  former  of  which  authorises  the 
court  of  Chancery  to  make  an  absolute  order  for  the  ^solution  and 
winding  up,  or  lor  the  winding  up,  of  the  company ;  and  the  hitter  of 
which  enacts,  ^  that,  from  the  date  of  any  order  absolute  for  dissohi- 
tion,  or  from  any  date  to  be  therein  fixed  for  that  purpose,  the  company 
therein  specified  shall  be  absolutely  dissolved.^'  [Mafle,  J. — The 
whole  scope  of  the  act  shows  that  the  company  is  not  so  dissolved  as  to 
be  disabled  from  appearing  for  itself.]  The  order  for  the  dissolution 
operates  a  complete  suspension  of  all  acts  and  {Hroceedings  by  the  com- 
pany or  any  of  its  members  or  servants.  Q%e  57th  section  enacts, 
« that  all  judgments  which  shaB  be  entered  up  in  any  actioB  at  law 
against  the  official  manager  of  any  such  company,  shall  have  the  like 

(<i}  A  sunmons  for  tbat  purpos«  kad  b<«n  token  out  before  the  aripiment  of  the  niU. 
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eibct  and  operation  upon  and  against  the  property  of  Buch  oompany, 
aad  upon  and  against  the  persons  and  property  of  the  contributories 
thereof,  and  ^shall  be  enforced  in  like  manner,  as  if  suoh  judg-  r«orf> 
meats  had  been  entered  up  against  snch  company,  or  agunst  any  '^ 
person  duly  authorized  to  be  sued  on  behalf  of  the  same."  All  these 
provisions,  it  is  submitted,  show  that  the  company  can  only  be  repre- 
sented by  the  official  manager,  from  the  time  of  his  appointment  down 
to  the  final  winding  up  of  the  affairs  of  the  company.  [Wilds,  C.  J. — 
Upon  whom  was  the  rule  serred  ?  Oreaty. — Upon  the  secretary  and 
one  of  the  directors.] 

Wi>rd$ufcrihy  admitting  that  he  was  instructed  on  behalf  of  the  com- 
pany, then  proceeded  to  show  cause  against  the  rule. — The  rule  calls 
upon  the  company  to  pay  two  instalments  of  a  sum  awarded  against 
them,  and  also  the  costs  of  the  reference,  and  is  objectionable  on  several 
grounds, — ^first,  the  company  has  been  dissolved  under  the  statute  11 
k  12  Vict.  c.  45,  and  therefore  a  service  pursuant  to  the  135th  section 
of  the  companies-clauses-consolidation  act,  1845,  8  Vict.  c.  16,(a)  is  not 
a  good  service, — secondly,  assuming  the  company  to  be  for  some  pur- 
pose a  subsisting  company,  the  order  prayed  by  the  rule  is  in  the 
nature  of  an  attachment,  which  does  not  lie  against  an  incorporated 
company,  who  can  only  be  made  amenable  by  action  or  by  mandam%A9j — 
thirdly,  that,  supposing  an  attachment  will  lie  against  an  incorporated 
company,  it  will  not  lie  for  an  itiitalfnenty — fourthly,  that,  assuming  the 
company  to  be  a  subsisting  company,  and  the  remedy  ^properly  t-mrj 
prayed,  there  should  have  been  a  demand  of  the  money  on  the  ^ 
official  manager. 

1.  The  service  here  was  upon  the  secretary  of  the  company,  and 
upon  one  of  the  directors.  The  first  winding-up  act,  11  k  12  Vict.  c. 
45,  received  the  royal  assent  on  the  14th  of  August,  1848,  the  second, 
12  &  13  Yict.  c.  108,  on  the  1st  of  August,  1849.  The  dates  of  the 
proceedings  in  this  case  are  as  follows : — The  order  of  reference  was 
dated  the  2d  of  April,  1849.  The  arbitrator  made  his  award  on  the 
28th,  directing  the  company  to  pay  to  the  plaintiff  38202.,  by  four 
instalments,  the  first,  830/.,  on  the  12th  of  June,  the  second,  11062. 
13«.  4d.,  on  the  26th  of  November,  and  the  balance,  18882.  6$.  8d., 
by  two  equal  payments,  on  the  26th  of  February,  and  the  26th  of 
May,  1850.  On  the  4th  of  May,  1849,— after  the  making  of  the 
award,  but  before  the  time  for  payment  of  the  first  instalment, — the 
order  absolute  was  obtained  for  the  dissolution  and  winding  up  of  the 
company,  under  the  first  winding-up  act ;  an  official  manager  has  been 
duly  appointed ;  and  the  plaintiff  has  not  proved  his  debt  before  the 
master,  pursuant  to  the  73d  section  of  that  act.     The  first  question  is, 

(«>  Whieh  esMto  that  "  any  tnmmoiw  or  ii*lio«,  or  any  wrH  or  other  proceeding,  •&  U«  or 
hk  equity,  requiring  to  be  lenred  upon  the  eompany,  be  senred  by  the  Mme  being  left  at,  or 
transmitted  through  the  post,  directed  to  the  principal  office  of  the  company,  or  one  of  their 
principal  offioen,  where  there  shall  be  more  than  one,  or  being  given  personally  to  the  seeretary, 
or,  in  ease  there  be  no  secretary,  then  by  being  given  to  any  one  direotor  of  the  company. 
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— what  is  the  effect  of  the  Yiee-Chancellor's  order  ?  The  73d  section 
of  the  11  &  12  Vict.  c.  45,  in  terms  prohibits  any  person  from  com- 
mencing or  proceeding  with  any  action  against  the  company,  or  against 
any  other  person  representing  the  company,  without  the  permission  of 
the  master,  until  after  proof  of  his  debt  or  demand  as  therein  proyided. 
The  rights  of  the  parties  in  this  case  are  not  varied  by  the  12  &  13 
Vict.  c.  108,  the  1st  section  of  which  enacts,  amongst  other  things, 
that,  <<  notwithstanding  anything  in  the  11  &  12  Vict.  c.  45,  contained, 
importing  a  more  limited  application  thereof,  the  same  shall  apply  to 
all  partnerships,  associations,  and  companies,  whereof  the  partners  or 
*2^R1  ^^^^^^^^^  ^®  ^^^  ^^^  ^^^^  seven  in  number,  whether  '^'incorpo- 


*258] 


rated  or  unincorporated,  and  whether  formed  or  subsbting  before 


or  after  the  passing  of  the  said  act  or  this  act,  other  than,  and  except, 
railway  companies  incorporated  by  act  of  parliament,  to  which  companies 
siich  act  shall  not  apply."  The  38th  section,  however,  which  provides 
«( that  this  act  shall  be  taken  and  construed  (so  far  as  practicable)  as  a 
ps^rt  of  the  said  joint-stock-companies-winding-up  act,  1848,"  shows 
that  the  provisions  of  the  second  act  were  not  intended  to  over-ride 
proceedings  which  had  already  been  taken  under  the  first  act. 

2.  This  is  a  proceeding  in  the  nature  of  an  attachment.  [Crebs- 
WBLL,  J. — Rather,  in  substitution  for  it.]  An  attachment  does  not  lie 
against  an  incorporated  company.  [Wildb,  C.  J. — It  is  a  mere  per- 
sonal remedy.]  Precisely  so.  In  Corpe  v.  61yn,  8  B.  &  Ad.  801  (£. 
C.  L.  R.  vol.  23),  a  dock  company  were  authorized  by  statute  to  sue 
and  be  sued  by  their  treasurer,  but  he  was  not  to  be  liable  in  his  own 
person  or  goods  by  reason  of  his  being  defendant  in  any  such  action ; 
and  all  costs  incurred  by  him  in  prosecuting  or  defending  any  action 
for  the  company,  were  to  be  defrayed  out  of  the  moneys  applicable  to 
the  purposes  of  the  act.  Two  actions  between  the  treasurer  and  Corpe, 
in  one  of  which  the  treasurer  was  plaintiff,  and  in  the  other  defendant, 
were  referred  to  an  arbitrator,  who  awarded  against  the  treasurer  in 
both,  with  costs.  The  costs  and  damages  being  unpaid,  and  an  attach- 
ment being  moved  for  against  the  treasurer, — ^it  was  held,  that  he  had 
not  rendered  himself  personally  liable  by  submitting  to  an  order  of 
reference :  and  the  court  refused  an  attachment,  but  ordered  a  manda- 
mus to  the  treasurer  and  directors  to  pay  the  sums  awarded.  [Wildb, 
G.  J. — Does  the  plaintiff  contend  that  an  attachment  will  lie  against 
this  company?     Creasy. — No.] 

*9^Q1  *^'  ^^^  same  rules  that  are  applicable  to  attachments,  will 
^  appfy  to  this  proceeding.  There  have  been  numerous  cases  of 
motions  for  orders  for  the  payment  of  money,  to  be  rendered  available 
under  the  1  &  2  Vict.  c.  110,  s.  18 ;  and  it  has  uniformly  been  held 
that  the  same  strictness  of  service  and  other  matters  is  necessary  as  in 
the  case  of  a  motion  for  an  attachment :  Jones  v.  Williams,  11  Ad.  & 
E.  175  (E.  C.  L.  R.  vol.  89),  4  P.  4;  D.  217 ;  Neale  v.  Postlethwaite,  1 
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Q.  B.  248  (B.  C.  L.  R.  vol.  41),  4  P.  &  D.  628 ;  Doe  v.  Amey,  8  M.  4; 
W.  666,t  1  DowL  N.  S.  28;  Kerr  v.  Jeston,  1  Dowl.  N.  S.  840 ;  Abra- 
hams V.  Taunton,  1  D.  &  L.  819 ;  Wilson  v.  Foster,  6  M.  &  G.  149  (E. 
C.  L.  R.  vol.  46),  6  Scott,  K  R-  986;  Hawkins  v.  Benton,  2  D.  &  L. 
465 ;  Dickenson  v.  AUsop,  18  M.  k  W.  722  ;t  Winwood  v.  Holt,  8  D.  & 
L.  85.  [Williams,  J. — ^AU  these  cases  only  show,  that,  to  entitle  you 
to  an  order  under  the  1  &  2  Vict.  c.  110,  you  must  take  all  the  same 
preliminary  steps  that  would  be  required  to  found  a  motion  for  an 
attachment ;  not  that  you  can  only  obtain  an  order  in  cases  where  an 
attachment  would  be  granted.]  It  is  only  in  cases  that  are  clear  and 
free  from  doubt,  that  the  court  will  entertain  an  application  of  this 
sort :  Spence  v.  Clarkson,  1  Dowl.  N.  S.  887 ;  Holcroft  v.  Manby,  7  M. 
k  Q.  848  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  478.  At  all  events,  an 
attachment  cannot  be  granted  for  an  instalment :  Leveridge  v.  Forty, 
1  M.  k  Selw.  706 ;  Atkinson  v.  Bayntun,  1  N.  C.  444,  1  Scott, 
404.(a) 

4.  There  has  been  no  proper  demand  of  the  money:  the  affidavit 
states  a  service  of  the  award,  rule  of  court,  and  allocatur,  and  a  demand 
of  the  money  upon  the  secretary  and  one  of  the  directors ;  whereas,  it 
should  have  been,  either  upon  the  official  manager,  or  upon  the  treasurer 
of  the  company,  the  person  who,  in  the  *contemplation  of  the  r:|to^A 
act,  has  the  custody  of  their  money.  The  185th  section  of  the  ^ 
companies  clauses  consolidation  act  applies  only  to  summonses,  notices, 
writs,  and  rules  of  court,  and  not  to  demands  of  money,  which  appear 
to  be  omitted.  The  50th,  90th,  91st,  109th,  and  148d  sections  of  that 
statute  seem  to  show  that  the  treasurer  is  the  person  upon  whom  the 
demand  should  have  been  made.  [Wilde,  G.  J.  (addressing  Creasy). — 
Is  it  the  practice  of  the  court  to  proceed  by  way  of  attachment,  so  as 
to  preclude  the  discussion  of  that  which  may  amount  to  a  bond  fide 
defence,  or  by  rule  calling  upon  a  party  to  show  cause  why  he  should 
not  pay  the  money  ?] 

Oreasy.'—iX  may  be  conceded  that  the  plaintiff  is  bound  to  show  that 
the  defendants  will  sustain  no  undue  prejudice  by  this  mode  of  pro« 
ceeding.  But,  it  is  submitted  that  here  the  company  could  have  no 
defence,  if  the  plaintiff  were  to  proceed  to  enforce  the  award  by  action. 
[Maulb,  J. — Might  they  not  set  up  the  vice-chancellor's  order  ?]  Clearly 
not.  The  defendants  cannot  be  prejudiced  by  this  rule  being  made  abso^ 
lute :  for,  suppose  an  attempt  were  made  to  take  any  of  their  effects 
in  execution  under  it,  the  question  would  then  arise,  whether  or  not 
they  had  become  vested  in  the  official  manager,  by  virtue  of  the  vice- 
chancellor's  order.  He  would  not  be  concluded  by  the  order  of  this 
court.  .  The  only  object  of  this  proceeding,  is,  to  enable  the  plaintiff  to 
proceed  against  shareholders ;  as  a  preliminary  to  which,  he  must  obtain 
judgment  and  execution  against  the  company :  Peart  v.  The  Universal 

(a)  But  see  Cooke  «.  Whorwood,  2  Wmi,  Surnd.  887. 
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Salvage  Company,  6  M.  Ghr.  t  S.  4T8  (E.  C.  L.  R.  vol.  60),  6  D.  fc  L. 
822.  [Maule,  J. — In  truth,  you  wish  us  to  decide  a  diflScnlt  question, 
upon  motion,  and  so  deprive  the  defendants  of  the  means  of  reviewing 
♦2fin  ^^  decision  by  a  writ  of  error.]  Undoubtedly,  that  would  *be 
-*  the  effect  of  this  motion.  Very  grave  doubts  have  been  enter- 
tained, whether  the  joint-8took-oompanies-winding»up  act,  1848,  was 
ever  intended  to  apply  to  railway  companies :  and,  at  all  events,  the 
Lord  Chancellor  seems  to  have  had  no  difficulty  in  holding  the  S3d 
section  of  the  12  &  13  Vict.  c.  108,  to  be  retrospective :  In  re  The 
North  of  England  Joint-stock  Banking  Company  (Sanderson's  case),  19 
Law  Journ.  N.  S.  Chan.  122.  There,  a  motion,  by  way  of  appeal 
from  a  decision  of  a  master,  made  under  the  winding-up  act  of  1848, 
was  made  to  one  of  the  vice-chancellors,  and  decided  by  him  on  the  7th 
of  July.  A  notice  of  motion,  by  way  of  appeal  from  the  vice-chancel- 
lor's decision,  was  given  on  the  8th  of  August,  after  the  passing  of  the 
12  &  13  Vict.  c.  108.  The  motion  was  refused  by  the  Lord  Chancellor, 
on  the  ground  of  the  notice  of  motion  having  been  given  more  than 
three  weeks  after  the  decision  of  the  vice-chancellor ;  and  that  the  SSd 
section  (a)  of  the  last-mentioned  act,  limiting  the  time  within  which 
notice  of  motion  for  a  re-hearing  must  be  given,  applies  to  orders  made 
under  the  winding-up  act  of  1848.  [Maulb,  J. — The  court  will  only 
aid  you  in  the  way  you  ask,  where  the  case  is  free  from  doubt. 
[Cresswbll,  J. — ^You  must  show  that  the  company  is  liable  to  an 
execution.] 

WiLDB,  C.  J. — This  rule  asks  for  an  order,  upon  which  the  plaintiff 
may  proceed  to  judgment  and  execution  against  the  property  of  the 
company.  Now,  it  is  contrary  to  the  usual  practice  of  the  court,  to 
♦2621  ^^^  *  *party  a  summary  remedy,  which  shall  have  the  effect  of 
•^  shutting  out  a  discussion  upon  the  merits,  where  there  exists  a 
reasonable  and  well-founded  doubt.  I  think  this  is  not  a  case  in  which 
we  ought  to  make  the  order  prayed. 

Maule,  J.— -I  am  of  the  same  opinion.  We  might  do  great  injustice 
if  we  granted  this  rule,  and  can  do  but  little  in  refusing  it,  seeing  that 
the  plaintiff  has  still  his  remedy  by  action. 

Th«  rest  of  the  court  concurring, 

Rule  discharged,  without  costs. 

(«)  Wliiofa  eoActfl  ^  that  no  notioe  of  motion  for  a  re-hearing  before  the  Lord  Cbancellor  of 
Great  Britain  or  Ireland  reapeotirely  of  any  order  of  the  Maetor  of  the  Rolls  in  England  or 
Ireland,  or  of  any  of  the  yice-ehanoeUiorf  In  Sngland,  nnder  the  laid  aet  or  thl«  aet,  shall  h» 
glTon  after  the  expiration  of  three  weeks  after  the  order  oomplained  of  shaU  have  been  made." 
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STEAD  V.  ANDERSON.    Jem.  81. 

k^  %  piiiooer  in  the  Queen'a  prison,  in  •zeoution  for  the  ooets  of  ft  nonsuit^  wm,  by  an  order  of 
the  insolyent  debtors'  court  made  he/ort  the  passing  of  the  11  A  12  Yict  o.  *l,  directed  to  file  a 
sehednle  of  Us  property,  debts,  Ao.,  panoant  to  the  Slth  seetira  of  the  1  A  2  Viel  a.  llOi 
4/Utr  (ha  11  4  12  Viet.  e.  7,  eame  into  operat&oni  the  keeper  of  the  prison,  pars naat  to  th* 
directiona  for  the  classification  of  prisoners  under  the  2d  section  of  that  act,  removed  A*  t« 
that  part  of  the  prison  appropriated  to  flrst-elass  prisoners : — Held,  that  such  removal  waa 
prope*. 

StmhiM,  tba^  where  »  prisoner  oomplains  of  an  nndne  exercise  of  anthori^  by  the  gaoler,  hii 
proper  coarse  is,  to  apply  to  the  court,  or  a  Judge,  l^  petition,  for  relief  under  the  32  G.  2,  o. 
28,  s.  11,  and  not  by  habea»  eorput, 

Thb  plaintiflf  bemg  in  costody  in  execution  at  the  aoit  of  the  defend* 
ant,  for  coats,  and  the  defendant  having,  on  the  2lBt  of  December,. 
1847,  obtained  a  resting  order  under  the  statute  1  &  2  Vict.  c.  110,  s. 
36,  irhicb  order  was,  on  the  23d,  served  upon  the  keeper  of  the  Queen's 
prison,  and  also  upon  the  plaintiff,  the  plaintiff  was,  on  the  4th  of  July, 
1848  (he  not  having  in  the  mean  time  filed  a  schedule,  in  obedience  to 
the  order),  removed  from  that  part  of  the  prison  in  which  he  had  before 
been  detained  as  a  prisoner  of  the  third  class,  and  placed  in  that  part 
which,  by  the  rules  framed  ♦by  the  secretary  of  state  for  the  regu-  r*o^ 
lation  and  classification  of  prisoners,  pursuant  to  the  statutes  5  '- 
k  6  Vict.  sess.  2,  c.  22,  and  11  &  12  Viet.  c.  7,  is  devoted  to  first-class 
prisoners,  which  is  composed  of  the  three  following  descriptions  of  pri* 
Sonera,  viz« :  <<  First,  debtors  adjudged  under  the  77th,  78th,  and  96th 
clauses  of  the  1  &  2  Vict.  c.  110,  aa  not  entitled  to  the  benefit  of  the 
said  act,  and  to  be  discharged  at  some  future  period ;  secondly,  debtara 
refunnjf  or  neglecting  to  file  a  schedule  of  their  property^  when  ordered 
to  do  9ohyi  ths  court  for  the  relief  of  maolvent  debtors^  under  the  provi- 
sions of  the  36th  section  of  the  1  &  2  Yict.  c.  110 ;  thirdly,  bankrupts, 
against  whom  a  warraqt  may  be  issued  and  lodged  by  the  commissioners 
of  bankruptcy,  for  fraud,  or  contempt  of  court/' 

PaahUy^  in  Michaelmas  term  last,  moved  for  a  rule  calling  upon  the 
keq>er  of  the  Queen's  prison  to  show  cause  why  an  attachment  should 
not  issue  against  him  for  the  alleged  improper  detention  of  the  plaintiff. 
The  statute  (11  &  12  Vict*  c.  7,  s.  2)  under  which  the  regulation  aa  to 
firat-claaa  prisoners  is  made,  received  the  Boyal  assent  on  the  28th  of 
March,,  1848,  which  was  after  the  making  of  the  vesting  order.  Now, 
by  an  invincible  rule  of  construction  of  penal  statutes,  the  words 
<<wh6n  ordered,,"  must  be  limited  to  an  order  made  after  the  passing 
of  the  act.  Thus,  Lord  GoKB,  in  his  Commentary  on  the  statute  of 
Gloucester,  c.  3,  that,  ^<  if  a  man  aliene  a  tenement  that  he  holdeth  hy 
the  law  of  England,(a)  hia  aon  ahall  not  be  barred  by  the  deed  of  his 
father  (from  whom  no  heritage  to  him  descended)  to  demand  and  reco- 

(a)  f.  •.  as  tenant  by  the  eniieey. 
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ver  by  writ  of  mortdaunceBtor,  of  the  seisin  of  his  mother,  although 
the  deed  of  his  father  doth  mention  that  he  and  his  heirs  be  bound  to 
*2fi4.1  ^^^^^^^7j'*  8*y8  '{o)  "  This  extendeth  to  alienations  made  after 

-*  the  '^'statute,  and  not  before  ;  for,  it  is  a  rule  and  law  of  parlia^ 
ment,  that  regularly  nova  eonatittUio  ftUuris  formam  itnponere  debety  non 
prcBteritU.''  In  Ashburnham  v.  Bradshaw,  2  Atkyns,  86,  there  was  a 
deyise  to  charitable  uses  under  a  will  in  1734 ;  the  testator  lived  till 
July,  1736,  a  month  after  the  new  statute  of  mortmain  took  place,  and 
then  died  without  reyoking  his  will :  it  was  referred  by  the  Court  of 
Chancery  to  the  judges  for  their  opinion,  whether  this  was  a  good  dis- 
position to  charitable  uses ;  and  all  of  them  certified  that  the  devise  to 
these  uses  was  good  in  law,  notwithstandmg  the  act.  So,  in  Moon  v. 
Durden,  2  Exch.  22,t  it  was  held  by  the  Court  of  Exchequer  (<iw««n- 
timte  Platt,  B.),  that  the  18th  section  of  the  8  &  9  Vict.  c.  109, 
which  enacts  that  «  all  contracts  and  agreements  by  way  of  gaming  or 
wagering,  shall  be  null  and  void,  and  that  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  wooi  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
upon  which  any  wager  shall  have  been  made,"  had  not  a  retrospective 
operation,  so  as  to  defeat  an  action  for  a  wager,  commenced  before  the 
statute  passed.  In  Henderson  v.  Sherborne,  2  M.  &  W.  236,  239,t 
Lord  Abingbr  says :  «  The  principle  adopted  by  Lord  Tentbrdbn,( J) 
that  a  penal  law  ought  to  be  construed  strictly,  is  not  only  a  sound  one, 
but  the  only  one  consistent  with  our  free  institutions.  The  interpreta- 
tion of  statutes  has  always,  in  modern  times,  been  highly  favourable  to 
the  personal  liberty  of  the  subject,  and  I  hope  will  always  remain  so." 
[MauIiB,  J. — There  is  no  doubt  that,  in  this  country,  the  liberty  of  the 
subject  is  very  much  regarded  and  talked  about,  and  that  all  statutes 
♦26*51  *^®  *^  ^  ^^  construed  as  to  favour  it,  *rather  than  otherwise.] 

-^  As  to  the  remedy, — Hawkins,  in  treating  of  attachment,  says  i{e) 
<<  There  being  scarce  anything  of  this  kind  to  be  met  with  in  the  books, 
I  shall  only  observe,  that  it  seems  clear,  from  the  general  reason  of  the 
law,  which  gives  all  courts  of  record  a  kind  of  discretionary  power  in 
the  government  of  their  own  oflScers,  that  any  such  court  may  proceed 
in  such  manner  against  any  such  officer,  not  only  for  refusing  to  execute 
its  commands,  or  for  executing  them  irregularly  ^  remisslt/y  or  oppreasivelyj 
but  also /or  aU  kinds  of  oppression  or  injustice  done  by  them  in  the  exe- 
cution of  their  offieeSy  or  by  colour  of  them."  In  12  Co.  127,  cited  in 
Com.  Dig.  Imprisonment  (I),  is  an  instance  of  an  indictment  against  a 
gaoler — «  quod  ubi  quidem  Bobertus  de  Bayons  de  Tunelby  captus  fuity 
et  in  prisond  Castri  London*  detentvs  pro  quodam  debito  stattUi  mercor 

(a)  3  Init.  393. 

(6)  In  Proctor  v.  Mainwaring,  S  B.  A  Aid.  145  (B.  CUB.  roL  6). 

(e)  Hawk.  P.  C,  Book  3,  {  13. 
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tarii  in  cu9todid  ThamcB  Batelierj  eronstabularii  Castri  de  London',  ubi 
ip$e  Thomas  le  Botelier  po9uit  ip9um  JRobertum  in  profundo  gaoloj  inter 
len<me9j  et  vili  primmdy  contra  formam  ataitUij  ^c,  viz.  de  1  lid.  3,  et  in 
eodem  profundo  detinuit  quov^que  idem  Bobertue  fecit  finem  cum  eo  de 
40$.j  quo8  ei  soltnt,  et  hoe  per  exactionem."  And  in  Co.  Litt.  260  a,  it 
is  said,  that  <«  a  man  in  prison  by  process  of  law,  ought  to  be  kept  m 
ealvd  et  aretd  cuetodid,  and,  by  the  law,  ought  not  to  go  out,  though  it 
be  with  a  keeper,  and  with  the  lea^e  and  sufferance  of  the  gaoler :  but 
yet  imprisonment  must  be  cuetodia,  et  non  pama  ;  for,  career  ad  homines 
euetodiendoSj  non  ad  puniendoSj  dari  debet.'\a) 

WiLDB,  C.  J. — There  was  a  case  in  this  court,  of  Osborne  v.  Angle, 
2  Scott,  600,  where  this  matter  was  discussed.  *By  a  rule  of  rn^oao 
Hilary  term,  3  G.  2,  the  warden  of  the  Fleet  Prison  was  directed  '- 
to  provide  a  confined  room  or  dungeon  for  the  confinement  of  persons 
endeavouring  to  make  their  escape,  or  guilty  of  any  other  misdemeanor, 
— « that  the  general  quietness  and  liberty  of  the  rest  of  their  fellow- 
prisoners  may  not  be  restrained  or  suffer  thereby."  A  warrant  from 
the  Lord  Mayor,  for  the  apprehension,  on  a  charge  of  forgery,  of  a 
prisoner  in  execution  in  the  Fleet,  being  lodged  at  the  door  of  the 
prison,  the  warden  caused  the  party  to  be  placed  in  the  strong-room. 
A  rule  having  been  obtained,  calling  upon  the  warden  to  show  cause 
<(why  the  defendant  should  not  be  restored  to  the  proper  and  ordinary 
custody  of  the  prison,"  I  showed  cause;  and,  there  being  a  good 
answer  upon  the  merits,  no  discussion  took  place  as  to  the  form  of  the 
application.  There  may  be  some  difSculty  in  granting  a  rule  for  an 
attachment  in  this  case :  but,  still,  the  prisoner  has  a  right  to  have  the 
legality  of  his  custody  considered.  If  you  think  you  can  maintain  a 
rule  in  the  form  adopted  in  Osborne  v.  Angle,  probably  it  may  be 
granted. 

Maulb,  J.— In  Tidd's  Practice,  9th  edit.  p.  282,  I  find  a  statute  set 
out  which  seems  to  provide  for  a  case  of  this  sort, — the  32  G.  2,  c.  28, 
— the  11th  section  of  which,  (<for  the  more  speedy  punishing  gaolers, 
batliflb,  and  others  employed  in  the  execution  of  process,  for  extortion, 
or  other  abuses  in  their  respective  offices  and  places,"  enacts,  «that, 
upon  the  petition,  in  term  tiine,  of  any  prisoner  or  person  being,  or 
having  been,  under  arrest  or  in  custody,  complaining  of  any  exaction 
or  extortion  by  any  gaoler,  bailiff,  or  other  officer  or  person  in,  or 
employed  in  the  keeping  or  taking  care  of,  any  gaol  or  prison,  or  other 
place,  where  any  such  prisoner  or  person  under,  *or  having  been 
under,  arrest,  or  in  custody,  by  any  process  or  action,  is  or  shall 
have  been  carried,  or  in  respect  of  the  arresting  or  apprehending  any 
person  or  persons,  by  virtue  of  any  process,  action,  or  warrant,  or  of 
any  other  abuse  whatsoever  committed  or  done  in  their  respective  offices 

(a)  The  ease  of  the  CaaadiMi  priaonen,  Leonard  Watson  and  others,  0  Ad.  A  E.  731  (E.  C.  L. 
R.  Tol.  SO),  was  also  referred  to. 
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or  places,  unto  any  of  His  Majesty's  courts  of  record  at  Westminster, 
from  whence  the  process  issued  hy  which  any  person  who  shall  so  peti*- 
tion,  was  arrested,  or  under  whose  power  or  jurisdiction  any  such  gaol^ 
prison,  or  place,  is,  or,  in  yacation  time,  to  any  judge  of  any  such 
courts  at  Westminster  from  whence  any  such  process  so  issued ;  or  to 
the  judges  of  assize,  or  justices  of  great  sessions,  in  their  respectire 
circuits ;  or  to  the  judge  or  judges  of  any  other  court  of  record  where 
any  prisoner  or  person  being,  or  having  been,  under  arrest  or  in  cus* 
tody,  was  arrested  or  in  custody  by  process  issued  out  of,  or  action 
entered  in,  any  such  other  court  of  record  within  that  part  of  Great 
Britain  called  England ;  every  such  court,  judge  of  assize,  and  justices 
of  great  sessions,  and  judge  and  judges  of  all  inferior  courts  of  record, 
are  hereby  authorized  and  required  respectively,  within  their  several 
jurisdictions,  to  hear  and  determine  the  same  in  a  summary  way,  and 
to  make  such  order  thereupon  for  redressing  the  abuses  which  shuM,  by 
any  such  petition,  be  complained  of,  and  for  punishing  such  officer  or 
person  complained  against,  and  for  making  reparation  to  the  party  or 
parties  injured,  as  they  shall  think  just,  together  with  the  full  costs  of 
every  such  complaint ;  and  all  orders  and  determinations  which  shall 
be  thereupon  made  by  any  of  the  said  courts,  or  any  of  the  said  judges^ 
justices  of  assize,  justices  of  great  sessions,  judge  or  judges  of  any  sudi 
inferior  court  as  aforesaid,  respectively,  in  i^^  summary  way  as  is 
herein  prescribed,  shall  have  the  same  effect,  force,  and  virtue,  imd 
^ncQ^  obedience  thereunto  may  be  enforced  by  the  respective  *courtB, 
^  judges,  justices  of  assize,  justices  of  sessions,  judge  or  judges  of 
any  such  inferior  court,  by  attachment,  or  in  any  other  manner,  as 
other  orders  of  the  said  respective  courts,  judges,  justices  of  assise  and 
great  sessions,  judge  or  judges  of  inferior  courts  of  record,  may  be 
enforced."  If  that  statute  is  still  in  force,  the  proper  way  of  obtaining 
redress  would  seem  to  be  by  petition.((i) 

PaBhley  intimated  his  intention  to  proceed  in  the  way  suggested ; 
and  accordingly,  on  the  26th  of  November,  he  read  a  note  of  a  case 
with  which  he  had  been  furnished  by  Mr.  Robinson,  of  the  Crown  Office : 
— "  In  the  matter  of  Henry  Gh>mpertz,  Easter  term,  1887.  Prosecu- 
tor had  obtained  several  attachments  against  the  defendant  for  nU 
answering  a  bill  in  the  Exchequer,  &c.,  &c. ;  and  application  was  made 
to  the  Court  of  Queen's  Bench  for  a  rule  calling  on  the  marshal  of  the 
prison  to  confine  the  defendant  (who  had  the  liberty  of  the  rules)  within 
the  walU.  The  defendant  showed  for  cause  that  the  marshal  had  the 
discretion  of  giving  the  defendant  the  rules,  or  refusing  them;  and 

(«)  See  Torke  «.  Chftpmui,  10  Ad.  k  E.  207  (B.  C.  L.  &.  toL  87),  2  P.  A  B.  403;  it  was 
sought  to  restrain  a  prisoner  from  bringing  an  action  of  aasaalt  and  false  imprisonment  against 
the  marshal  of  the  Qneen's  Benoh  Prison,  on  the  groond  that  he  ought  to  hare  prbeeeded,  by 
petition,  nnder  the  above  statute :  bnt  the  oonrt  held  that  the  statote  merely  gave  a  cnmnlative 
remedy,  and  did  not  take  away  the  common  law  right  to  proceed  by  aotton. 

See  Bz  parte  William  Cobbett,  5  M.  Gf .  A  S.  418  (B.  0.  L.  R.  ToL  67). 
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tkst  the  certificates  of  the  defendant's  medical  men,  as  to  his  ill  health, 
justified  the  marshal  in  allowing  him  to  remain  in  the  rules.  But,  per 
euriam.  <  There  is  a  manifest  distinction  between  cases  of  debt,  and 
criminal  cases  and  cases  for  not  answering.  An  attachment  is  a  crimi- 
nal proceeding:  in  such  case,  this  eourty  and  not  the  marehal,  muit 
exercise  their  dieeretion  on  the  special  ^circumstances  of  the  case.*  r^nack 
And  the  rule  was  made  absolute,  to  confine  the  defendant  within  *- 
the  walls." 

At  the  same  time,  he  presented  the  following  petition : — 

<<  In  the  Common  Pleas. 

{David  Stead,  Plaintiff, 

and 
Oeorge  Anderson,  Defendant. 
<«  To  the  Right  Honourable  Sir  Thomas  Wilds,  knight,  lord  chief 
justice,  and  the  Honourablathe  justices  of  Her  Majesty's  Court  of  Com- 
mon Pleas  at  Westminster. 

«  The  humble  petition  of  David  Stead,  the  above-named 
plaintiff, 
<(  Showeth — ^That,  judgment  having  been  given  for  the  defendant  in  this 
aetion,  the  said  defendant,  on  or  about  the  5th  of  October,  1847,  caused 
a  writ  of  ca.  sa.  to  be  sued  out  in  this  action,  and  directed  to  the  sheriff 
of  Middlesex,  against  your  petitioner,  for  S772.,  the  defendant's  costs 
in  this  action,  and  interest  thereon ;  and  that  your  petitioner  was  arrested 
by  the  said  sheriff  on  the  said  writ,  on  the  9th  of  November  in  that 
year,  and  was,  at  his  own  instance,  on  the  25th  of  that  month,  delivered 
over  by  the  said  sheriff,  on  habeas  corpus  cum  causdy  and  committed  to 
the  Queen's  prison,  and  there,  then,  and  up  to  the  time  hereafter  men- 
tioned, was  duly  lodged  as  a  prisoner  of  the  class  called  Class  8,  under 
the  5  ft  6  Vict.  sess.  2,  c.  22. 

«  That,  on  the  4th  of  July,  1848,  the  said  keeper  removed  your  peti- 
tioner from  out  of  the  said  division  of  the  said  Queen's  prison,  duly 
appropriated  for  the  said  third  class,  into  the  division  appropriated  for 
the  first  class,  and  has  ever  since  detained  him  there,  although  your 
petitioner  continued  without  any  other  cause  of  detention  than  the  said 
coamitment  in  execution  ;  but  the  said  keeper  alleged,  and  alleges,  that, 
the  said  ^defendant  in  this  action  having,  on  the  28d  of  Decem-  r^nirn 
ber,  1847,  lodged  at  the  prison  a  vesting  order  of  your  peti-  *■ 
tioner's  estate,  with  a  certain  endorsement  thereon,  limiting  a  time  for 
filing  a  schedule,  and  sued  out  of  the  court  for  relief  of  insolvent 
debtors  by  the  said  defendant,  and  your  petitioner  not  having  filed  a 
schedule  according  to  the  said  endorsement,  your  petitioner  was  and  is 
a  prisoner  of  the  first  class,  from  and  after  the  passing  of  the  11  &  12 
Vict.  c.  7,  intituled  <  An  act  to  amend  an  act  consolidating  the  Queen's 
Bench,  Fleet,  and  Marshalsea  prisons,  and  for  regulating  the  Queen's 
prison :' 
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<<  That,  by  the  said  last-mentioned  act,  the  said  first  class  of  prisoners 
is  composed  of  the  three  descriptions  of  persons  following,  that  is  to 
say, — First,  debtors  adjudged,  under  the  77th,  78th,  and  96th  clauses 
of  the  1  &;  2  Vict.  c.  110,  as  not  entitled  to  the  benefit  of  the  said  act, 
and  to  be  discharged  at  some  future  period, — Secondly,  debtors  refusing 
or  neglecting  to  file  a  schedule  of  their  property,  when  ordered  to  do 
so  by  the  court  for  relief  of  insolvent  debtors,  under  the  provisions 
of  the  86th  section  of  the  1  &  2  .Vict.  c.  110, — Thirdly,  bankrupts 
against  whom  a  warrant  may  be  issued  and  lodged  by  the  commissioners 
of  bankruptcy,  for  fraud,  or  contempt  of  court : 

«  That  such  removal  was  against  your  petitioner's  consent,  and  on 
threats  by  the  keeper,  or  his  officers,  of  force,  in  case  your  petitioner 
refused  to  remove ;  and  your  petitioner  solemnly  protested  against  such 
removal,  and  has  continued  to  remonstrate  with  him  against  such  deten- 
tion as  a  prisoner  of  the  said  first  class,  and  frequently  required  the 
said  keeper  to  allow  him  to  remain  or  be  in  the  said  division  for  Glass 
8,  being  the  general  prison  to  which  prisoners  are  committed  on 
habeaB  corpus ;  and,  particularly,  your  petitioner,  on  the  26th  of  Sep- 
tember, 1848,  applied  to  the  said  keeper,  or  his  proper  officer  in  attend- 
♦2711  *^^®'  ^^^  ^^  ^^  place,  by  notice  *in  writing,  whereby  your 
-'  petitioner  demanded  of  him,  within  the  space  of  six  hours  after 
making  that  demand,  a  true  copy  of  the  warrant  or  warrants  of  your 
petitioner's  commitment  and  detainer  in  the  criminal  side  and  separate 
division  of  the  Queen's  prison  appointed  for  prisoners  of  the  first  class, 
being  prisoners  confined  for  other  causes  than  for  debt ;  and  that  the 
clerk  of  the  papers  of  the  said  Queen's  prison  sent  your  petitioner  an 
answer  in  writing,  to  the  said  demand,  as  follows : — <  The  Queen's  pri- 
son is  not  a  criminal  prison,  and  David  Stead  is  not  confined  or  impri- 
soned therein  for  a  criminal,  or  supposed  criminal  ofience.  David  Stead 
is  confined  or  imprisoned  for  debt,  and  can  have  a  copy  of  the  causes  of 
his  detainer,  by  paying  the  authorized  fee  of  8«.  6c2.' 

<<  That  the  said  keeper  has  not  in  fact  any  warrant  whatever  for  such 
removal  and  detention  of  your  petitioner  as  a  prisoner  of  the  said  first 
class,  but  acts  on  his  own  surmise  of  the  law  and  fact  that  your 
petitioner  was  so  ordered  as  described  in  the  last-mentioned  act  of  par- 
liament ;  and  your  petitioner  believes  that  such  surmise  is  only  founded 
on  his,  the  keeper's,  own  reading  and  considering  a  duplicate  copy  left 
with  him  of  the  said  vesting  order  and  endorsement ;  and  with  respect 
to  the  law  and  fact  of  your  petitioner's  so  refusing  or  neglecting,  he 
admits  that  he  has  no  warrant  whatever  thereof,  but  requires  your 
petitioner  to  produce  to  him  a  certificate  from  the  said  court  that  he 
has  filed  a  schedule : 

«  That  the  aforesaid  division  appropriated  to  the  said  third  class,  being 
the  general  prison  aforesaid,  is  a  large  and  comparatively  well-accom- 
modated place  and  habitation,  and  comprises  the  far  greater  part  of  the 
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origmal  prison,  from  which  the  division  of  the  said  first  class,  and  a 
diTision  for  confinement  of  persons  under  sentence  of  criminal  courts, 
are  small  wards ;  and  the  ^persons  confined  in  the  said  first  class  r^^oTQ 
are  in  iact  effectually  cut  off  from  communication  with  the  per-  '- 
sons  in  Glass  8 ;  and  that  iron  bars  are  affixed  to  the  windows  of  the 
Class  1 ;  and  the  only  place  for  air  and  exercise  of  the  said  class,  is, 
a  narrow  dark  court-yard,  of  about  one-tenth  the  area  of  the  space 
enjoyed  by  Class  3 ;  and  that  your  petitioner  has  suffered  greatly  in 
his  health  by  such  further  confinement  in  such  narrow  prison  of  punish- 
ment, and  he  feels  that  his  constitution,  which  was  before  very  excellent, 
cannot  long  hold  out  in  such  confinement. 

•«  Your  petitioner,  therefore,  humbly  prays  your  lordships  to  hear  and 
determine  the  same  petition  in  a  summary  way,  and  to  make  an  order 
thereupon  for  redressing  the  abuses  by  such  petition  complained  of,  and 
for  making  reparation  to  your  petitioner,  as  your  lordships  shall  think 
josty  together  with  the  full  costs  of  such  complaint.  And  your  petitioner 
will  ever  pray,  &c.  (Signed)        <^ David  Stbab." 

This  petition  was  accompanied  by  the  following  affidavit  of  the 
priaoner: — 

«  David  Stead,  a  prisoner  in  the  division  appropriated  for  prisoners 
of  the  first  dass  in  the  Queen's  prison,  the  above-named  plaintiff,  maketh 
oath  and  saith,  that  the  name  <  David  Stead*  to  the  petition  hereto 
annexed,  is  m  the  proper  handwriting  of  this  deponent ;  that  all  the 
allegations  of  this  deponent  as  such  petitioner  in  the  said  petition,  are 
true ;  that  the  paper  writing  hereto  annexed,  marked  A.,(a)  is  a  true 
copy  of  his  copy  of  ^causes  furnished  to  him  on  the  25tb  of  r,^o7q 
November  last,  since  which  no  alteration  has  taken  place  in  his  '- 
causes  of  detention ;  that  the  printed  book  of  regulations  of  the  said 
Queen's  prison,  and  purporting  to  be  approved  and  signed  by  Sir  George 
Grey  on  the  17th  of  June,  1848,  and  to  bear  thereon  the  seal  of  the 
said  Queen's  prison,  now  shown  to  this  deponent,  marked  R,  is  a  true 
copy  of  the  regulations  in  force  on  the  4th  of  July,  1848 ;  and  this 
deponent  verily  believes  the  same  is  a  true  copy  of  the  regulations  made 
by  the  said  Sir  (George  Grey,  as  secretary  of  state,  under  the  acts  of 
pariiament  in  that  case  made  and  provided,  <  for  regulating  the  Queen's 
prison,'  and  the  same  regulations  have  remained,  and  remain,  in  force 
there,  and  no  othw  regulations  have  been  made,  or  are  in  force  there, 
from  or  since  the  said  4th  of  July,  to  the  best  of  the  knowledge  a^d 
belief  of  this  deponent." 

On  the  same  day, 

(a)  The  copy  of  eaases  sUied  that  the  defendant  had  heen  committed  in  ezeeution  upon  a 
4o6e(u  eorput  on  the  25th  of  November,  1847,  the  retarn  to  which  stated  that  he  had  been  taken 
ander  a  ca,  m.  on  the  9th  of  that  month,  at  the  miit  of  Anderson  "for  3T72.  cost!  and  charges  in 
the  said  soit  mentioned;"  and  that  "on  the  23d  of  Deoember,  1847,  an  order  of  the  ooort  for 
relief  of  initolyent  debtors  was  left  with  the  keeper,  made  npon  the  petition  of  Anderson,  Testing 
the  real  and  personal  estate  of  the  plaintiff,  in  the  prorisional  auignee  for  the  time  being,  Ao.** 
VOL.  IX. — 18  • 
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Pashley  moved  that  the  plaintiff  might  be  discharged  out  of  caetody, 
under  the  48  G.  8,  c.  123,  which  enacts  that  all  persons  in  execution 
upon  any  judgment  obtained  in  any  court,  &c.,  for  any  debt  or  damages 
not  exceeding  201. ,  exclusive  of  the  costs  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  thereupon  for  the  space  of  twelve  suc- 
cessive calendar  months  next  before  the  time  of  their  application  to  be 
discharged,  may,  upon  application  for  that  purpose,  in  the  manner 
therein  mentioned,  be  forthwith  discharged  out  of  custody  as  to  such 
execution,  by  the  rule  or  order  of  such  court.  Although  that  statute, 
in  termSj  applies  to  defendants  only,  yet,  being  remedial,  it  has  been 
*97dl  ^^^^>  *^^  Boylance  v.  Howling,  8  M.  &  Selw.  282,  to  apply  to  a 
^  plaintiff  in  execution  for  costs  of  a  nonsuit :  and,  though  some 
doubt  seems  to  have  been  thrown  upon  that  case  in  Tinmouth  v.  Taylor, 
10  B.  &  C.  114  (E.  C.  L.  R.  vol.  21),  6  M.  &  R.  44  (E.  C.  L.  B.  vol. 
17),  yet  it  was  acted  upon  in  a  later  case  of  Bradley  v.  Webb,  7  DowL 
P.  C.  588.  The  damages  in  the  action  in  which  these  costs  were  in- 
curred, could  only  have  been  40«. 

Mauls,  J. — The  cases  all  treat  the  costs  as  a  judgment-debt.  The 
plaintiff  here  cannot,  in  any  sense,  be  said  to  be  in  execution  upon  a 
judgment  for  a  debt  not  exceeding  202. 

The  rest  of  the  court  concurring.  This  rule  was  refused. 

W.  H.  Watson  and  Uhthank  were  now  heard  on  behalf  of  the  keeper 
-of  the  Queen's  prison,  in  opposition  to  the  plaintiff's  petition. — The 
17th  section  of  the  5  &  6  Vict.  c.  22,  enacted  that  prisoners  in  the 
Queen's  Prison  should  be  classed  thus, — « 1.  Debtor8,.remanded  by  the 
^commissioners  of  the  court  for  the  relief  of  insolvent  debtors,  on  the 
ground  of  fraud,  or  for  refusing  to  file  a  schedule  of  their  property : 
2.  Debtors  who  do  not  maintain  themselves,  and  are  not  included  in 
the  first  class;  8.  Debtors  who  do  maintain  themselves,  and  are  not 
included  in  the  first  class ;  4.  Prisoners  committed  for  libel ;  5.  Pri- 
soners committed  for  assault ;  6.  Prisoners  committed  by  courts-mar- 
tial; 7.  Prisoners  not  included  in  one  of  the  foregoing  classes. 
And  that  it  shall  be  lawful  for  the  secretary  of  state  to  make  separate 
rules  for  each  class  of  prisoners ;  and  that,  as  far  as  the  construction 
of  the  prison  will  allow  thereof,  the  prisoners  of  each  class  shall  be 
*^7^'\  *^^P^^^^^^  ^^^™  ^^^^  other,  and  especially  the  debtors  from  the 
^  prisoners  confined  for  other  causes  than  for  debt."  The  11  &  12 
Yict.  c.  7,  s.  1,  recites  that  part  of  the  17th  section  of  the  former  act 
which  relates  to  first  class  prisoners,  and  that  « doubts  have  arisen  as 
to  the  construction  and  application  of  so  much  of  the  above-recited  act 
as  sets  forth  the  description  of  such  debtors  as  shall  be  comprised  in 
the  first  class,"  and  repeals  that  provision :  and  the  2d  section  enacts 
Ai  that,  from  and  after  the  passing  of  that  act,  the  first  class  of  prisoners 
in  the  Queen's  prison  shall  be  composed  of  the  three  following  descrip- 
tions of  persons,  viz.,  First,  debtors  adjudged,  under  the  77th,  78th, 


9  MANNING,  GRANGER,  &  SCOTT,  275 


and  d6th  clauses  of  the  1  &  2  Vict.  c.  110,  as  not  entitled  to  the  benefit 
of  the  said  act,  and  to  be  discharged  at  some  future  period :  Secondly, 
ddtart  refusing  or  neglecting  to  file  a  schedule  of  their  property,  when 
ordered  to  do  bo  by  the  court  for  the  relief  of  insolvent  debtors^  under 
the  provisions  of  the  36th  section  of  the  1  &  2  Vict.  c.  110:  Thirdly, 
bankrupts  against  whom  a  warrant  may  be  issued  and  lodged  by  the 
commissioners  of  bankruptcy,  for  fraud  or  contempt  of  court."  The 
vesting  order  in  this  case,  which  was  obtained  upon  the  petition  of  An^ 
derson,  was  lodged  on  the  28d  of  December,  1847.  The  11  &  12  Vict, 
c.  7,  passed  on  the  28th  of  March  in  the  following  year.  It  will  be 
contended  on  the  other  side,  that  the  11  &  12  Vict.  c.  7  is  not  retro- 
spective, and  therefore  does  not  apply  to  the  plaintiC  That  statute, 
however,  merely  describes  a  class  of  prisoners,  to  one  of  which  the 
plaintiff  belongs,  as  a  « debtor  refusing  or  neglecting  to  file  a  schedule 
of  his  property,  when  ordered  to  do  so  by  the  court  for  the  relief  of 
insolvent  debtors."  The  refusal  and  neglect  is  a  continuing  contempt 
of  court  from  the  time  of  the  making  of  the  order,  thenceforward. 
[Maulb,  J. — Can  a  man  be  imprisoned  for  refusing  or  neglecting  to 
file  a  schedule,  unless  he  has  *been  brought  up,  and  committed  r^^Mn 
by  the  court  for  not  doing  so  ?]  There  is  no  clause  in  the  act  ^ 
authorizing  the  commissioners  to  have  the  prisoner  brought  up,  or  to 
commit  him,  for  such  refusal  or  neglect.  By  the  69th  section,  it  is 
provided  that  the  prisoner  shall,  within  fourteen  days  next  after  the 
making  of  the  vesting  order,  or  next  after  notice  in  writing  of  such 
order  having  been  made  shall  have  been  given  to  him,  in  case  such 
order  shall  not  have  been  made  on  his  own  petition,  or  within  such 
further  time  as  the  court  shall  think  reasonable,  deliver  in  to  the  court 
a  schedule  of  his  debts,  property,  &c. :  and,  by  the  70th  section,  the 
court  is  empowered  to  appoint  a  time  and  place  for  bringing  up  the 
prisoner,  after  his  schedule  has  been  filed.  [Cresswbll,  J. — The  court 
has  no  power  to  compel  him  to  file  a  schedule,  if  he  chooses  to  take  the 
consequences  of  his  default.]    None.(a)    [Wilde,  C.  J. — How  does 

(a)  In  Cooke's  Pnctioe  of  the  InBolyent  Court,  2d  edit,  p.  28,  it  is  said :  **  There  is  no  specific 
penaltj,  bejond  commitmeiit  to  close  custody  in  the  county  gaol,  for  contempt  nnder  the  66th 
Mttioa,!  denonneed  as  attaching  to  a  prisoner's  neglect  or  reftieal  to  obey  thiB  order  of  the 
court,  reqniring  him  to  file  a  sohedole;  but  the  provisional  assignee  is  empowered  at  once  to 
Cake  possession  of  the  debtor's  property  of  every  nature  and  description.  It  was,  perhaps  wisely 
and  eonsiderately,  thought  by  the  legislature,  that  close  imprisonment,  with  forfeiture  of  all  pro- 
ftttyf  was  pimiahment  enough  for  this  offenee." 

X  The  66th  section  of  the  1  A  2  Vict  c.  110,  enacts,  "  that,  in  case  any  assignee  m-  o^her  per§an 
fhaU  disobey  any  rule  or  order  of  the  said  court,  duly  made  by  the  said  court  for  enforcing  the 
pm'puies  and  provisions  of  this  act,  or  made  and  entered  into  by  the  consent  of  such  assignee  or 
ether  person  for  oarrying  into  effect  the  purposes  and  provisions  of  this  act,  it  shall  and  may  be 
lawful  for  the  said  court  to  order  the  person  so  offending  to  be  arrested  and  committed,  as  for  a 
contempt  of  the  said  court,  to  the  prison  of  the  Queen's  Bench,  or  to  the  common  gaol  of  any 
eeoBty,  eity,  or  place  where  he  or  she  shall  be,  or  where  he  or  she  shall  usually  reside,  there  to 
teauiin  without  baU  or  mainprise  nntU  such  person  shaU  have  fulfiUed  the  duty  required  by  the 
said  reeitdd  acts  or  this  aot»  or  until  the  said  court  shaU  make  order  to  the  oontrary." 
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*^771  *^®  gaoler  know  whether  the  party  has  been  *guilty  of  neglect 
"^     -"  or  not  ?]     He  derives  his  information  from  the  court. 

PoBhley^  in  support  of  the  petition. — The  11  &  12  Vict.  c.  7,  repeals 
the  5  &  6  Vict.  c.  22,  s.  17,  so  far  as  it  relates  to  first  class  prisoners ; 
and  the  2d  section  of  the  repealing  act  can  only  apply  to  fntore  offend- 
ers,— ^*^  when  ordered  so  to  do"  clearly  cannot  mean  "  who  may  hereto- 
fore have  been  ordered  so  to  do,"  which  is  the  constmction  contended 
for  on  the  other  side.  The  insolrent  could  not  he  said  to  be  in  default, 
or,  at  all  CTents,  the  keeper  of  the  prison  could  not  know  the  fact,  unless 
he  had  been  brought  up  before  the  insolvent  court  and  committed  for  not 
doing  what  that  court  clearly  had  the  power  to  order  him  to  do.  [Maulb, 
J. — ^Tou  say  that  the  new  act  will  not  apply  where  the  order  is  made 
before,  and  the  default  or  disobedience  takes  place  after,  its  passing  ?] 
Yes.  [In  further  support  of  his  argument,  PaMeg  referred  to  the 
authorities  before  cited,  viz.  2  Inst.  292,  Ashburnham  r.  Bradfthaw,  and 
Moon  V.  Dunden ;  and  particularly  to  the  judgment  of  Rolfb,  B.,  in  the 
last-mentioned  case.] 

WiLDB,  C.  J. — This  case  appears  to  me  to  be  free  from  difficulty;  and 
the  construction  to  be  put  upon  the  statutes  referred  to,  eeems  to  me  to 
be  plain  and  obvious.  By  the  86th  section  of  the  1  Ji^  2  Yict.  c.  110,  it 
is  provided,  that,  if  any  prisoner  who  shall  have  been  committed  to  any 
prison  or  gaol,  and  charged  in  execution  for  any  debt,  damages,  or  costs, 
&c.,  shall  not,  within  twenty-one  days,  make  satisfaction  to  the  creditor 
at  whose  suit  he  shall  have  been  so  committed  or  charged  m  execution, 
— ^it  shall  be  lawful  for  the  creditor  to  apply,  by  petition,  to  the  court  for 
an  order  vesting  the  estate  aud  effects  of  such  prisoner  in  the  provisional 
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assignee ;  and  the  party  or  parties  "^^resenting  snch  petition,  shall 


thereby  state  that  he  or  they  is  or  are  desirous  that  such  prisoner 
shall  be  ordered  to  file  a  schedule  of  bis  property  according  to  the  pro- 
visions of  this  act,  and  should  thereupon  be  brought  up  before  the  said 
court,  to  be  dealt  with  according  to  the  provisions  of  the  act ;  and  the 
said  court  shall  and  may  require  such  prisoner  to  file  his  schedule,  and 
shall  and  may  cause  such  prisoner  to  be  brought  up  to  be  dealt  with 
according  to  the  act,  and  all  things  to  be  done  thereupon,  or  preparatory 
thereto,  as  in  other  cases  according  to  the  act.  Section  87  vests  the 
prisoner's  estate  and  effects  in  the  provisional  assignee,  immediately  upon 
the  filing  of  such  petition,  and  the  evidence  in  support  thereof.  The 
69th  section  enacts,  that  every  prisoner  whose  estate  shall,  by  an  order 
to  be  made  under  the  act,  be  vested  in  the  provisional  assignee  of  the  said 
court  for  the  relief  of  insolvent  debtors  (whether  upon  his  own  petition, 
or  on  the  petition  of  any  such  creditor  as  aforesaid),  shall,  within  four- 
teen days  next  after  such  order  shall  have  been  made,  or  next  after 
notice  in  writing  of  such  order  having  been  made  shall  have  been  given 
to  him,  in  case  such  order  shall  not  have  been  made  on  his  own  petition; 
or  within  such  further  time  as  the  said  court  shall  think  reasonable,  deli- 


9  MANNING,  GBANQKK,  &  SCOTT.  278 


ver  in  to  the  said  court  a  schedule  of  his  debts,  property,  &c  The  70th 
eectiou  enacts,  that  the  said  court  for  the  relief  of  insolvent  debtors, 
shall  forthwith,  qfUr  8uch  nchedule  shall  have  been  fiUd  a%  aforesaid  in 
the  said  court  by  such  prisoner j  appoint  a  time  and  place  for  such  pri- 
soner to  be  brought  up  before  such  court,  &€.,  to  be  dealt  wiA  according 
to  the  provisions  of  the  act.  The  71st  section  provides  for  the  giving 
of  notice  to  the  creditors ;  and  some  subsequent  sections  regulate  the 
mode  of  proceeding  at  the  hearing.  These  several  clauses  form  a  series 
which  seem  to  me  to  be  perfectly  intelligible,  showing  that,  if  the  debtor 
*doe8  not  himself  proceed  to  give  his  creditors  the  benefit  of  the  r;^279 
act,  the  creditors  may  call  upon  the  court  to  exercise  its  jurisdic- 
tion^  and  vest  the  property  in  the  official  assignee.  The  debtor  having 
filed  a  schedule  in  obedience  to  the  order  of  the  court,  and  a  day  having 
been  appointed  for  the  hearing,  the  insolvent  may  be  brought  up,  and 
dealt  with  as  in  the  case  of  a  petition  presented  by  himself.  But  it 
nowhere  seems  to  be  contemplated  that  the  insolvent  is  to  be  brought  up 
to  be  examined  or  dealt  with  in  any  way  before  he  has  filed  such  sche- 
dule. The  act  names  a  certain  time  for  filing  the  petition,  but  superadds 
a  power  of  extension,  the  mode  of  obtaining  which  extension  is  pointed 
out  by  the  rules  and  practice  of  the  court  Now,  the  11  A;  12  Vict.  c. 
7,  8.  2,  the  object  of  which  seems  to  have  been  merely  to  remove  doubts 
as  to  the  eonstruction  of  the  5  &;  6  Vict.  c.  22,  and  not  to  relax  any  of 
its  provisions,  enacts  that  the  first  class  of  prisoners  shall  be  composed 
(amongst  others)  of  debtors  refusing  or  neglecting  to  file  a  schedule  of 
their  property,  when  ordered  so  to  do  by  the  court  for  the  relief  of 
insolvent  debtors,  under  the  provisions  of  the  36th  section  of  the  1  &  2 
Vict.  c.  110.  Looking  at  the  provisions  of  the  insolvent  act,  there  can 
be  little  doubt  that  the  party  is  not  to  be  brought  up  until  after  the  filing 
of  his  schedule*  The  question  is,  whether  the  words  ^^  refusing  or 
neglecting  to  file  a  schedule  of  their  property,  when  ordered  so  to  do  by 
the  court,'*  mean  that  the  refusal  or  neglect  shall  be  a  refusal  or  neglect 
to  file  a  schedule  which  the  party  has  been  directed  to  file,  by  an  order 
made  subsequently  to  the  passing  of  the  11  k  12  Vict.  c.  7,  or  whether 
the  gaolor,  finding  him  at  the  time  that  act  passed  in  the  position  of  hav- 
ing been  guilty  of  the  particular  default,  is  not  justified  in  placing  him 
amongst  the  prisoners  of  that  class,  without  waiting  for  a  second  order. 
I  Bce  nothing  in  the  insolvent  act  '^'rendering  it  necessary  for  the  r«280 
court  to  make  any  second  order :  and  I  cannot  conceive  that  the  ^ 
legislature,  in  passing  a  statute  having  for  its  object  the  classification 
only,  and  not  the  punishment,  of  prisoners,  should  have  contemplated 
the  necessity  of  bringing  up  a  prisoner  and  a  second  time  ordering  him 
to  do  that  which  he  had  already  been  fruitlessly  ordered  to  do.  If  they 
had  so  intended,  they  would  doubtless  have  said  it  in  plain  and  explicit 
terms.  It  appears  to  me  that  Mr.  Stead  is  a  person  in  the  condition 
contemplated  by  the  statute,  of  having  refused  or  neglected  to  file  a 
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schedule  when  ordered  so  to  do  by  the  insolvent  court ;  and,  tberefoFe, 
that  he  has  properly  been  removed  to  that  part  of  the  Queen's  prison 
from  which  he  seeks  to  be  relieved.  Whether  the  insolvent  court  had 
or  had  not  power  to  make  a  second  order,  it  is  immaterial  f (nt  us  to  con- 
sider, inasmuch  as  I  think  that  none  was  necessary. 

The  rest  of  the  court  concurring,  Petition  dismissed. 

Watson  asked  for  the  costs  to  which  the  keeper  of  the  prison  had  been 
put  in  opposing  the  petition. 

WiLDB,  G.  J. — ^Applications  of  this  sort  ought  not  to  be  made  except 
upon  reasonable  grounds.  As  it  does  not  appear  to  the  court  that  there 
was  reasonable  ground  for  complaining  of  the  conduct  of  the  gaoler  here, 
we  think  the  prisoner  ought  to  bear  the  costs  of  his  speculative  attempt. 

Petition  dbmissed  with  costs* 


*281]  *DYE  V.  BENNETT.    Jan.  28. 

DiBtanoe,  and  tiie  smanness  of  tbe  amount  of  the  plaindff's  elahn,  form  no  ground  for  retadog 
a  writ  in  tbe  nature  of  a  mandamua  for  the  examination  of  witneeBea  abroad,  on  bebalf  of  tbe 
defendant,  under  the  1  W.  4,  o.  22. 

HUNTBR,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  a  writ  in  the  nature  of  a  fnandamti$ 
should  not  issue,  directed  to  the  chief  justice  and  tbe  other  judges  of 
the  Supreme  Court  of  Judicature  at  Sydney,  in  New  South  Wales, 
commanding  them  to  hold  a  court  for  the  examination  of  John  Spinks 
and  such  other  witnesses  on  behalf  of  the  defendant  in  this  cause,  and 
for  receiving  other  proofs  therein,  pursuant  to  the  statutes  for  that 
purpose  made  and  provided,(a)  as  may  be  within  the  jurisdiction  of  that 
court,  and  to  perform  all  such  matters  and  things  as  by  the  directions 
of  the  said  statutes  were  required;  and  why  the  depositions  to  be 
thereupon  taken,  should  not  be  transmitted,  under  the  seal  of  the  said 
court,  to  the  masters  of  this  court ;  and  why  the  trial  of  this  cause 
should  not  be  postponed  until  the  return  of  the  said  writ,  or  until  the 
court  shall  otherwise  order. 

The  motion  was  founded  upon  the  affidavits  of  the  defendant  and  hk 
attorney,(6)  which  stated  that  the  action  was  brought  for  the  recovery 
of  69Z.  I89.  8d,y  the  balance  alleged  to  be  due  from  the  defendant  to 
the  plaintiff,  for  wages  as  mate  of  the  ship  Countess  of  Yarborough ; 
that  issue  was  joined  on  the  27th  of  December  last,  and  notice  of  trial 
given  for  the  sittings  after  this  term ;  that  John  Spinks,  an  officer  in 
*2821  ^^^  Majesty's  Customs  at  Sydney,  in  New  South  Wales,  *and 
^  several  persons,  are  now  residing  at  Sydney  aforesaid,  who  are 

(a)  13  G.  3,  c.  69,  as  to  India,  extended,  by  1  W.  4,  c.  22.  to  all  Ibo  colonies. 
(*)  See  Healy  t.  Young,  2  M.  6r.  Jb  &  702  (E.  C.  L.  R.  voL  52^ 
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material  and  necessary  witnesses  for  the  defendant,  and  without  whose 
testimony  the  deponents  were  advised  and  verily  believed  that  the 
defendant  could  not  proceed  with  safety  to  the  trial  of  the  cause. 

Haines  now  showed  cause. — The  granting  a  writ  under  these  statutes 
is  not  a  matter  of  course  :  the  applicant  must  show  reasonable  ground 
for  it.  fWiLDB,  C.  J. — Primd  fcune,  the  party  is  entitled  to  have  his 
witnesses  examined,  wherever  they  may  happen  to  reside.  It  is  for  the 
party  objecting,  to  show  some  ground  of  objection.]  In  Lloyd  v.  Key, 
3  Dowl.  P.  C.  253,  it  was  held,  that,  where  a  witness  resides  abroad, 
at  such  a  great  distance  that  a  commission  sent  out  to  examine  him 
would  necessarily  occasion  great  delay,  it  is  not  a  matter  of  course  to 
grant  such  a  commission,  on  the  application  of  the  defendant.  [Maulb, 
J. — The  statutes  contemplated  that  considerable  delay  would  sometimes 
arise.]  The  1  W.  4,  c.  22,  s.  1,  provides  that  the  power  thereby  given 
shall  only  be  exercised  «  when  it  shall  appear  that  the  examination  of 
witnesses  imder  a  writ  or  commission  issued  in  pursuance  of  the  autho- 
rity thereby  given,  will  be  necessary  or  conducive  to  the  due  adminis- 
tration of  justice,  in  the  matter  wherein  such  writ  shall  be  applied  for." 
Here,  regard  being  had  to  the  small  amount  of  the  plaintiff's  claim, 
and  the  enormous  expense  of  the  writ,  the  granting  it  will  amount  to 
an  absolute  denial  of  justice.  In  Cow  v.  Einnersley,  6  M.  &  G.  981 
(E.  C.  L.  B.  voL  46),  7  Scott,  N.  R.  892,  1  D.  &  L.  906,  the  defendant 
was  required  to  bring  the  money  into  court. 

WiLDB,  C.  J. — I  see  no  ground  whatever  for  not  allowing  the  writ  to 
go  in  this  case.  In  Cow  v.  '^'Kinnersley  the  affidavit  did  not  r^tooo 
give  the  name  of  a  single  witness,  nor  did  it  even  state  that  the  ^ 
defendant  believed  there  were  persons  at  Bombay  who  could  give  evi- 
dence in  her  favour.  Here,  however,  the  affidavits  present  all  that  the 
court  has  ever  required.  Let  the  writ  be  returnable  on  the  18th  of 
November  next. 

The  rest  of  the  court  concurring, 

Bule  absolute  accordingly. 


GADSDEN  V.  MXEAN.    Jan.  81. 

A  capiat  i§  not  grantable  to  bold  the  defendant  to  bail,  in  an  action  by  the  endorsee  of  a  bill  of 
lading  against  the  matter  of  the  resael,  for  a  deceit  in  the  representation  in  the  bill  of  lading 
signed  by  him,  that  the  goods  were  "shipped  in  good  order  and  well  conditioned/' 

The  eoart  ordered  a  bail<bond|  which  had  been  taken  under  a  judge's  order  to  hold  to  bail  in 
such  an  action,  to  be  delivered  up  to  be  cancelled. 

A  WRIT  of  summons  having  issued  against  the  defendant  at  the  suit 
of  the  plaintiff,  in  an  action  on  promiBeSj  a  judge's  order  for  a  capias  to 
hold  the  defendant  to  bail,  under  the  1  &  2  Vict.  c.  110,  a.  3,  was  ob- 
tained, upon  an  affidavit  by  the  plaintiff,  to  the  following  effect : — 
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That  this  action  is  bronght  to  recover  compensation  in  damages  fSrom 
the  defendant  for  the  loss  sustained  by  this  deponent  under  the  circum- 
stances hereinafter  mentioned :  that  this  deponent,  on  the  19th  of  Sep- 
tember, 1849,  entered  into  a  contract  in  writing  with  Thomas  Melladew, 
as  agent  of  James  Scotland,  of  Memel,  merchant,  for  the  purchase  of 
about  8000  qrs.  of  good-conditioned  oats,  at  9«.  8d.  per  quarter,  free 
on  board  at  Memel :  that,  according  to  the  custom  of  merchants  in  the 
said  trade,  this  deponent  was  to  pay  for  the  oats  to  be  shipped  in  pur- 
suance of  the  said  contract  of  purchase,  by  accepting  the  seller's  drafts 
*9Rn  *^  ^®  drawn  *upon  him,  on  receipt  of  a  bill  of  lading  for  the 
^  oats  shipped  according  to  the  said  contract :  that,  in  pursuance 
of  the  said  contract,  and  according  to  the  aforesaid  custom  of  merchants, 
this  deponent  was  called  upon  by  the  said  Thomas  Melladew,  as  the 
agent  of  the  said  James  Scotland,  the  seller  of  the  said  oats,  to  accept 
four  bills  of  exchange,  amounting  together  to  the  sum  of  718{.  11«., 
drawn  by  the  said  James  Scotland  upon  this  deponent,  bearing  date, 
respectively,  the  19th  of  November,  1849,  and  payable  at  eight  dajrs 
after  date  thereof  respectively,  upon  a  bill  of  lading  being  produced  to 
this  deponent  as  the  bill  of  lading  of  the  pretended  shipment  of  part 
of  the  oats  sold  to  this  deponent  under  the  said  contract,  and  which 
was  signed  by  the  above-named  defendant  as  the  master  of  the  ship 
Mercury,  and  of  which  the  following  is  a  copy : — 

«  Shipped,  by  the  grace  of  God,  in  good  order  and  well-conditioned^ 
by  Mr.  J.  Scotland,  in  and  upon  the  good  ship  or  vessel  called  the  Mer- 
cury, whereof  is  master,  under  God,  for  this  present  voyage,  A.  M'Lean, 
and  now  riding  at  anchor  in  this  harbour,  and,  by  God's  grace,  bound 
for  London,  to  say,  1568,  fifteen  hundred  and  sixty-three  quarters  of 
oats,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be  deli- 
vered, in  the  like  good  order  and  well-conditionedy  at  the  aforesaid  port 
of  London^  the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  or  kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted,  unto  order,  or  to  assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  charter-party,  with  primage  and  average 
accustomed:  In  witness  whereof,  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
i^qoirt  of  which  three  bills  being  accomplished,  the  *other  two  to  stand 
^  void :  And  so  God  send  the  good  ship  to  her  desired  port  in 
safety. 

"Memel,  Nov.  19,  1849. 

(Signed)  "  Albx.  M'Lean,  Master. 

(Endorsed)  "James  Scotland,  Nov.  19,  1849." 

That  this  deponent  was  induced  so  to  accept  the  said  bills  of  exchange 
by  the  tender  and  delivery  to  him  of  the  said  bill  of  lading,  and  upon 
the  faith  and  reliance  that  the  oats  therein  acknowledged  by  the  de- 
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fendant  to  have  been  received  on  board  his  said  vessel  in  good  order 
and  well  conditioned,  were  accordingly  in  good  order  and  well  condi- 
tioned when  shipped ;  and  that,  bat  for  the  delivery  to  him  this  depo- 
nent of  a  bill  of  lading  containing  such  acknowledgment  of  the  good 
order  and  condition  of  the  oats  when  shipped,  as  aforesaid,  this  deponent 
would  not  have  accepted  the  said  bills  of  exchange,  or  either  of  them : 
that  he,  this  deponent,  duly  paid  the  amount  of  the  said  several  bills  of 
exchange  so  accepted  by  him  as  aforesaid,  to  the  respective  holders 
thereof,  when  they  respectively  arrived  at  maturity :  that  the  Mercury 
arrived  in  the  port  of  London  on  the  8th  of  December,  1849 ;  and  that 
he,  this  deponent,  went  on  board  thereof  on  the  10th,  and  inspected 
the  said  oats  shipped  on  board  thereof,  which  are  mentioned  in  the  said 
bill  of  lading,  and  found  the  same  to  be  in  a  very  damaged  state,  from 
heating :  that  the  mate  of  the  said  vessel  admitted  to  this  deponent 
that  the  said  oats  were  in  a  bad  and  heated  state  when  they  were  received 
on  board  the  said  vessel  at  Memel :  that,  on  the  12th  of  December,  the 
deponent  again  went  on  board  the  said  ship  Mercury,  and  saw  the 
defendant,  and  spoke  to  him  on  the  subject  of  the  said  oats,  and  their 
damaged  condition,  when  the  defendant  admitted  that  the  said  oats  were 
out  of  condition  when  he  the  defendant  took  them  on  board  his  vessel, 
and  that,  if  he  had  had  a  long  voyage,  the  oats  *would  before  r;,eoo£* 
arrival  only  have  been  fit  to  be  thrown  away ;  that,  if  the  said  '• 
oats  had  arrived  in  good  order  and  well  conditioned,  they  would  have 
produced  such  an  amount,  by  the  sale  thereof,  after  payment  of  freight 
and  all  expenses,  as  would  have  fully  reimbursed  this  deponent  the 
amount  of  the  said  several  bills  of  exchange  so  accepted  and  paid  by 
this  deponent  in  payment  of  the  contract  price  for  the  said  oats  as 
aforesaid ;  but  that  this  deponent  had  had  the  said  cargo  of  oats  valued, 
and  that  the  market  value  thereof,  in  their  actual  condition  on  arrival, 
was  less,  by  the  sum  of  2702.  and  upwards,  than  the  market  value  of 
the  same  oats  if  in  good  order  and  well  conditioned :  that,  by  reason 
of  the  premises,  and  under  the  circumstances  herein  set  forth,  he,  this 
deponent,  had  sustained  damage  to  the  amount  of  the  said  sum  of  2702. 
and  upwards :  that  this  deponent  had  caused  payment  of  his  said  claim 
to  be  demanded  from  the  said  defendant,  but  that  he  had  been  unable 
to  obtain  payment  of  or  satisfaction  for  the  same,  or  any  part  thereof: 
that  the  defendant's  said  vessel  was  then  in  the  river  Thames,  and  the 
deponent  had  been  informed  by  Mr.  George  Wedd,  of,  &c.,  merchant, 
that  the  defendant  applied  to  him  to  charter  the  ship  for  Alexandria, 
and  which  information  the  deponent  verily  believed  to  be  true,  and  the 
deponent  verily  believed  that  the  defendant  was  negotiating  a  charter- 
party  for  Alexandria  aforesaid,  or  for  some  other  foreign  port,  and  that 
the  defendant  was  then  about  to  take  in  his  ballast,  and  that  the  ballast 
was  then  alongside  the  said  ship,  in  order  that  he  might  proceed  to  such 
foreign  port  as  soon  as  he  should  have  arranged  the  terms  of  his  charter- 
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party ;  and  the  deponent  verily  believed  that  the  defendant  intended  to 
leave  England  in  a  day  or  two,  on  his  said  voyage,  and  that  he  would 
so  quit  England,  unless  he  were  apprehended  and  held  to  bail :  and 
^ncy^^  that,  unless  "^the  defendant  were  so  apprehended  and  held  to  bail, 
^  the  deponent  would  be  in  great  danger  of  losing  the  compensa- 
tion in  damages  to  which  he  is  advised  he  is  entitled  from  the  defend- 
ant ;  and  that  he  had  caused  a  writ  of  summons  to  be  issued  out  of 
this  court  against  the  defendant  at  the  suit  of  him  the  deponent. 

The  defendant  was  arrested  upon  a  capiM  issued  pursuant  to  the 
judge's  order,  on  the  26th  of  December  last,  and  was  discharged  from 
custody  on  the  Slst  upon  giving  a  bail-bond  to  the  sheriff. 

Prentice^  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  judge's  order,  and  the  eapi^u  issued  in  pursuance 
thereof,  should  not  be  set  aside,  and  why  the  bail-bond  should  not  be 
delivered  up  to  be  cancelled,  on  the  ground  that  the  affidavit  to  hold  to 
bail  disclosed  no  cause  of  action.  He  submitted  that  the  bill  of  lading 
is  a  mere  contract  between  the  shipper  and  the  shipowner ;  Thompson 
V.  Dominy,  14  M.  &  W.  403  ;t  and  that  the  representation  therein  that 
the  goods  are  shipped  in  good  order  and  well  conditioned,  is  not  a  re- 
presentation made  to  an  endorsee,  whatever  might  be  its  effect  as  between 
the  immediate  parties  to  the  contract. 

BoviU  now  showed  cause. — The  first  part  of  the  rule  cannot  be  sus- 
tained, all  the  materials  which  were  before  the  judge  at  chambers  not 
having  been  brought  before  the  court ;  the  defendant  can  only,  at  the 
most,  have  the  bail-bond  cancelled :  Needham  v.  Bristow,  4  Scott,  TS. 
B.  773,  1  Dowl.  N.  S.  700.  The  question  is,  whether  a  good  cause  of 
action  appears  upon  the  affidavit  upon  which  the  defendant  was  held  to 
♦2881  ^*^^'  [Maulb,  J. — Are  we  to  try  the  existence  of  a  *cause  of 
^  action,  upon  affidavit  ?]  There  is  no  difficulty  as  to  the  property 
in  the  goods  passing  by  endorsement  of  the  bill  of  lading :  the  only 
question  is,  whether  the  master  incurs  any  responsibility  when  he  makes 
upon  the  face  of  the  bill  of  lading  a  representation  which  is  false  in 
fact,  and  false  within  his  own  knowledge.  A  host  of  cases,  from  Pasley 
V,  Freeman,  3  T.  B.  51,  down  to  Langridge  v.  Levy,  2  M.  &  W.  619, t(a) 
and  Pilmore  v.  Hood,  5  N.  C.  97,  6  Scott,  827,  has  settled  the  grounds 
upon  which  an  action  for  deceit,  in  making  false  representations,  is 
maintainable.  Howard  v.  Tucker,  1  B.  &  Ad.  712  (E.  G.  L.  B.  vol.  20), 
has  some  bearing  upon  this  case.  There,  goods  being  shipped  in  India 
for  London,  on  account  of  a  person  there,  the  bill  of  lading  was  for- 
warded to  him,  and  he  endorsed  it  over  for  value.  The  bill  of  lading 
signed  by  the  captain,  stated  the  freight  to  have  been  paid  in  Bengal, 
but  it  was  found,  after  the  above  transfer,  that  the  freight  never  had 
been  paid,  through  the  default  of  the  shipper.  It  was  held  that  the 
shipowners,  who  detained  the  goods,  could  not  claim  payment  of  the 

(a)  S.  C,  in  error,  Levy  v.  LangridgOi  4  M.  A  W.  ZZ7.f 
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fireight  from  the  assignees  of  the  bill  of  lading.  If,  in  the  present 
ease,  the  plaintiff  had  not  been  deceived  by  the  representation  made  by 
the  master,  he  wonld  not  have  accepted  the  bills  drawn  on  account  of 
the  oats.  [Wildb,  C.  J. — The  question  is  whether  the  affidavit  dis- 
closes so  clear  and  distinct  a  cause  of  action,  as  to  justify  the  defend- 
ant's being  held  to  bail.]  Enough  is  shown  upon  the  face  of  the  affidavit, 
to  justify  the  order  (the  master  having  himself  acknowledged  that  the 
oats  were  in  a  bad  condition  when  shipped),  and  to  cast  upon  the  defend- 
ant the  necessity  of  applying  for  his  discharge  under  the  6th  section 
of  the  1  k  2  Vict.  *c.  110 :  and,  if  so,  the  affidavits  filed  in  r^^^oq 
opposition  to  this  rule,  abundantly  answer  the  application.  ^ 

Ohannell^  Serjt.,  and  Prentice^  contrs^  were  not  called  upon. 

Wildb,  C.  J.— The  court  is  of  opinion  that  the  affidavit  upon  which 
the  order  for  the  capias  in  this  case  issued,  does  not  disclose  any  good 
cause  of  action.  The  ground  of  the  action  is  said  to  be  fraud ;  but,  to 
constitute  fraud,  it  would  be  necessary  to  show  that  the  master  had 
knowledge  of  the  unsound  state  of  the  oats  when  they  were  shipped. 
All  that  the  affidavit  states  in  support  of  that  charge,  is,  a  conversation 
into  which  the  master  seems  to  have  been  not  very  fairly  entrapped. 
Upon  the  whole,  we  think  that  remedy  enough  will  be  given  to  the 
defendant,  by  ordering  the  bail-bond  to  be  delivered  up  to  be  cancelled, 
without  costs.  Rule  absolute  accordingly. 


WILLIAM  ROBINSON  v.  EDWARD  FRANCIS  BURBIDGE 
(sued  as  EDWARD  FRANCIS  BURBRIDGE),  and  THOMAS 
WILLIAM  O'KEEFE.    Jan.  31. 

It  Is  no  objootioii  to  an  order  nisi  to  ehargo  stock,  porsnant  to  the  1  A  2  Viet  o.  110,  ra.  14, 15^ 
that  it  calls  upon  the  Jadgmont-dobtor  to  show  cause  on  th«  day  certain. 

Judgment  having  been  signed  on  the  25th  of  May,  1849,  against 
(( Edward  Francis  Burbridge,  and  another,''  upon  a  warrant  of  attorney, 
in  which  the  defendants  were  described  as  « Edward  Francis  r^cOQA 
*Barbidge  and  Thomas  WiUiam  O^Keefe,"  the  following  order  '- 
was  obtained  ex  parte,  in  pursuance  of  the  1  &  2  Vict.  c.  110,  ss.  14, 
16:— 

Upon  reading  the  affidavit  of  the  plaintiff,  I  do 
order,  that,  unless  cause  be  shown  to  contrary  before 
me,  or  such  other  judge  as  shall  be  in  attendance  at 
Bdward  Francis  |  the  judges'  chambers.  Rolls  Oardens,  Chancery  Lane, 
So^^WiUiiun  I  ^^  Monday,  the  14th  of  January  instant,  at  8  o'clock 
OKoefe.  J  in  the  afternoon,  by  the  defendant  Burbidge,  his  attor- 

ney or  agent,  tnat  the  sum  of  27,0642.  16s.  lid.  Bank  8  per  cent.  An- 


"  William  Robinson 

9. 

Bdward  Francis 
Bnrbidge,  sued  as 
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nuities,  remaining  on  the  credit  of  the  cause  of  Burbidge  v.  Burbidge, 
pending  in  the  high  court  of  Chancerj^  in  the  name  of  the  Accountant- 
General  of  that  court,  <The  Legacy  Account,'  shall  be,  and  shall  in 
the  mean  time  stand,  charged  with  the  payment  of  the  sum  of  4000/.  to 
the  plaintiST,  being  the  amount  for  which  judgment  has  been  recovered 
in  this  cause,  and  8L  10«.  costs,  and  interest  thereon,  pursuant  to  the 
statute  14  2  Vict.  c.  110. 

«<  Dated,  the  Sd  day  of  January,  1850. 

"T.N.  Talfourd." 

On  the  5th  of  January,  Burbidge's  attorneys  gave  notice  to  the  plain- 
tiff's  attorney  that  they  would  attend,  by  counsel,  on  the  9th,  at  12 
o'clock  at  noon,  to  show  cause  against  the  above  order.  The  plaintiff's 
attorney  declining  to  attend  on  the  9th,  pursuant  to  this  notice,  Bur- 
bidge  appeared  by  counsel  on  that  day  before  Mattlb,  J.,  far  thepurpa$e 
of  showing  eatue  ;  but  that  learned  judge  declined  to  hear  him:  and,  on 
the  14th,  the  original  order  of  the  8d  was  made  absolute,  no  one  appear- 
ing to  oppose  it.  On  the  16th,  these  two  orders  were  made  a  rule  of 
court.     On  the  21st, 

*^Q11       ^WJiatele^i  on  behalf  of  Burbidge,  obtained  a  rule  nisi  to  set 
-^  aside  the  above  orders  and  rule  of  court,  with  costs,  on  the 
grounds,  that  there  was  no  such  judgment  as  that  mentioned  in  the 
first  order,  and  that  the  order  did  not  comply  with  the  statute. 

Sumfrey  now  showed  cause. — This  court  has  no  jurisdiction  in  the 
matter,  be  the  order  as  bad  as  it  may.  In  Witham  v.  Lynch,  1  Exch. 
891, f  a  judge  at  chambers  having  made  an  order  charging  an  annuity 
payable  out  of  the  suitors'  fund,  by  order  of  the  lord  chancellor,  in 
pursuance  of  the  provisions  of  the  46  Q.  3,  c.  128,  the  Court  of  Exche- 
quer, considering  it  doubtful  whether  or  not  the  judge's  order  was  valid, 
refused  to  set  it  aside,  as,  by  so  doing,  they  would  deprive  the  party  of 
the  right  of  appeal.  [Cresswell,  J. — The  conclusion  you  draw  from 
that  case,  is  not  warranted  by  the  judgment  of  the  court.  Maule, 
J. — Mr.  Baron  Parke  expressly  says  that  the  court  has  a  general 
jurisdiction,  unless  there  be  something  in  the  context  that  is  repugnant 
to  that  construction.]  At  all  events,  there  is  no  ground  for  setting 
aside  the  order  in  question.     [The  court  called  on 

Honyman  to  support  the  rule. — The  order  was  clearly  bad.  There 
is  no  judgment  in  a  cause  intituled  as  the  judge's  order  is  intituled : 
and  these  orders,  being  in  the  nature  of  writs  of  execution,  must  corres- 
pond with  the  judgment.  The  cases  of  Reeves  v.  Slater,  7  B.  &  G.  486 
(E.  0.  L.  R.  vol.  14),  1  M.  &  R.  265  (E.  0.  L.  R.  vol.  17),  Fisher  v. 
Magnay,  1  D.  ft  L.  40,  Tagg  v,  Simmonds,  4  D.  &  L*  582,  show  how 
strict  the  practice  is  in  this  respect. 

The  learned  judge  had  no  authority  to  make  the  order  in  the  form  in 

*2921  ^^^^^  ^^  ^  framed ;  instead  of  "^limiting  the  defendant  to  a  par- 

^  ticular  day  for  showing  cause,  he  should,  according  to  the  words 
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of  the  15tli  section,  have  afforded  him  the  opportunity  of  coming  to 
show  cause  at  any  time  vrithin  a  given  period, — <>  within  a  month,"  or 
<«  within  six  calendar  months,"  as  in  Fowler  v.  Churchhill,  11  M.  &  W. 
67,t  and  Morris  v.  Manesty,  7  Q.  B.  674  (E.  C.  L.  R.  vol.  58).  That 
the  court  has  jurisdiction  to  entertain  an  application  of  this  sort,  is 
clear,  from  Brown  v.  Bamford,  9  M.  &  W.  42,t  and  Witham  v.  Lynch ; 
though  in  the  latter  case,  some  members  of  the  court  express  themselves 
very  guardedly. 

WiLBB,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  seems  to  me  that  no  sufficient  objection  to  the  order  of  my  brother 
Talfourd  has  been  pointed  out.  The  statute  which  authorizes  the 
making    these  orders  for  charging   stock,(a)  provides,   that,   unless 

(a)  The  14tb  leetion  of  the  1  A  2  Yiot  o.  110,  enseto,  "that,  if  a«j  ferton  agwost  whom  aoy 
judgmenfc  shall  have  been  entered  up  in  any  of  Her  Majesty's  superior  courts  at  Westminster, 
shall  hare  any  goveniment  stock,  funds,  o?  anauitiee,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  (irh ether  Incorporated  or  not),  standing  in  his  name,  in  his  own  right  or 
in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts,  on  the  application  of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities, 
or  fhatts,  or  sneh  of  them,  or  such  part  thereof,  respectively,  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  shall  have  been  so  reoovered,  and 
interest  thereon ;  and  such  order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  hare  been  entitled  to,  if  such  charge  had  been  made  in  his  favour  by  the  judgment  debt- 
or: prvvided  that  no  proceedings  shall  be  taken  to  have  the  benefit  of  inoh  charge,  until  after 
the  expiration  of  six  calendar  months  from  the  date  of  such  order." 

And  section  15,  "in  order  to  prevent  any  person  against  whom  judgment  shall  have  been 
obtained,  from  transferring,  receiving,  or  disposing  of  any  stock,  funds,  annuities,  or  shares 
hereby  authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor,  nnder  an  order  of  a 
judge,"  further  enacts  "that  every  order  of  a  judge  charging  any  government  stock,  funds,  or 
annuities,  or  any  stock  or  shares  in  any  public  company,  under  this  act,  shall  be  made,  in  the 
first  instance,  9x  partt,  and  wi^out  any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to 
shew  cause  only ;  and  0n,eh  order,  if  aqy  government  stock,  funds,  or  annuities,  stuiding  in  the 
name  of  the  judgment  debtor,  in  his  own  right,  or  in  the  nan(^  of  any  person  in  trust  for  him, 
is  to  be  afiTeeted  by  such  order,  shall  restrain  the  governor  and  company  of  the  Bank  of  England 
from  permitting  a  transfer  of  such  stock  in  the  mean  time  and  nntll  snoh  order  shall  be  made 
absolute  or  discharged ;  and,  if  any  stock  or  shares  of  or  in  any  public  company,  standing  in 
the  name  of  the  judgment  debtor,  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  ifl  or  are  to  be  affeeted  by  any  such  order,  shall,  in  like  manner,  restrain  such  company 
from  permitting  a  transfer  thereof;  and  that,  if,  after  notice  of  such  order  to  the  person  or 
persons  to  be  restrained  thereby,  or,  in  case  of  corporations,  to  any  authorised  agent  of  such 
corporation,  and  before  the  same  order  shall  be  discharged  or  made  absolute,  such  corporation, 
or  person  or  persons,  shall  permit  any  such  transfer  to  be  made,  then,  and  in  such  case,  the 
corporation  or  person  or  persons  so  permitting  such  transfer,  shall  be  liable  to  the  judgment 
creditor  for  the  value  or  amount  of  the  property  so  charged  or  so  transferred,  or  such  part 
thereof  as  may  be  sufficient  to  satisfy  hia  judgment;  and  that  no  disposition  of  the  judgment 
debtor  in  the  mean  time  shall  be  valid  or  effectual  as  against  the  judgment  creditor ;  and  ftirtfaer, 
that,  unlcM  ikejndgmtfU  debtor  »hali,  within  a  It  me  to  be  mentioned  in  eueh  order,  §how  to  a  judge 
of  one  of  the  etiperiar  eourte  euffieient  eauee  to  the  contrary,  the  eaid  order  ehall,  after  proof  of 
uoHce  thereof  to  the  Judgment  debtor,  hie  atiomeg  or  agent,  be  made  abeolute:  provided,  that  any 
sBch  judge  shall,  upon  the  application  of  the  judgment  debtor,  or  any  person  interested,  have 
full  power  to  discharge  or  vary  such  order,  and  to  award  such  costs,  upon  such  application,  as 
he  may  think  fit." 

And  see  the  3  A  4  Vict  e.  83,  s.  1,  which,  reeiting  the  1  A  2  Viot  o.  110,  s.  14,  and  that 
«« doubts  have  been  entertained  whether  the  said  provisions  extend  to  the  cases  hereinafter  men- 
tioned," declares  and  enacts  "that  the  aforesaid  provisions  of  the  said  act  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  any  judgment  debtor,  whether  in  possession,  remainder,  or 
reversion,  and  whether  vested  or  contingent,  as  well  in  any  such  stock,  funds,  annuities,  or 
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the  jadgment-debtor  shall,  tvithin  a  time  to  be  mentioned  *in  eueh 


ordevy  show  to  a  judge  of  one  of  the  superior  courts  sufficient 
*9Q41  ^*^®  *®  *^®  contrary,  the  said  order  ^shall,  after  proof  of  notice 

^  thereof  to  the  judgment-debtor,  his  attorney  or  agent,  be  made 
absolute.  It  is  contended  that  the  proper  construction  of  this  proyision 
is,  that  the  order  shall  mention  a  certain  space  of  time  for  showing 
cause,  and  that  it  is  open  to  the  defendant  to  come  in  and  show  cause 
at  any  moment  he  pleases,  within  that  interyal.  The  proposition  is 
perfectly  anomalous :  the  great  inconyenience  that  would  result  from 
such  a  construction,  accounts  for  its  never  having  been  suggested 
before.  The  obvious  meaning  of  the  statute  is,  that  the  order  shall 
provide  for  cause  being  shown  within  a  certain  and  reasonable  period ; 
and,  according  to  the  invariable  practice  of  the  courts,  such  time  must 
be  a  fixed  time.  If  the  time  limited  be  an  inconvenient  one,  the  proper 
course  for  the  defendant  to  adopt,  is,  to  apply  to  the  judge,  upon  a 
i^OQfTi  statement  of  the  circumstances,  *to  vary  his  order  in  that  respect, 

^  — that  being  a  power  which  the  judge  possesses,  in  all  cases,  by 
the  practice  of  the  court.  If  the  judge  refuses  to  vary  the  order,  I 
apprehend  it  is  competent  to  the  judgment-debtor  to  appeal  to  the 
court.  Now,  what  has  the  party  done  here  ?  The  time  mentioned  in 
my  brother  Talfourd's  order  for  cause  to  be  shown,  being  the  14th  of 
January,  the  judgment-debtor  appears  by  counsel  before  another  learned 
judge  on  the  9th,  and  asks,  not  to  have  the  original  order  varied,  hot 
to  be  permitted  to  show  cause  ex  parte.  The  learned  judge,  however, 
declined  to  hear  him.  Instead  of  coming  to  the  court  to  complain  of 
that  refusal,  or  (which  would  probably  have  been  the  better  course) 
going  to  my  brother  Talfourd,  and  asking  him  to  vary  his  order,  the 
judgment-debtor  lets  the  time  for  showing  cause  go  by,  and  then 
comes  here  to  complain  that  the  order  did  not  comply  with  the  terms 
of  the  statute.  I  think  he  has  not  succeeded  in  showing  any  impro- 
priety in  the  order,  or  that  any  injustice  has  been  done.     The  objection 

shares  u  aforesaid,  as  also  in  the  dividends,  interest,  or  annnal  produce  of  any  such  stock,  IVinds, 
annuities,  or  shares;  and,  whenever  any  such  judgment  debtor  shall  have  any  estate,  right,  title, 
or  interest,  vested  or  contingent,  in  possession,  remainder,  or  reversion,  in,  to,  or  out  of  any 
such  stocks,  funds,  or  annuities  or  shares  as  aforesaid,  which  now  are  or  shaU  hereafter  be  stand- 
ing in  the  name  of  the  accountant-general  of  the  Court  of  Chancery,  or  the  accountant-general 
of  the  Court  of  Exchequer,  or  in,  to,  or  ont  of  the  dividends,  interest,  or  annual  produce  thereof, 
it  shaU  be  lawfbl  for  such  Judge  to  make  any  order  as  to  such  stock,  funds,  annuities,  or  shares, 
or  the  interest,  dividends,  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judgment  debtor :  Provided  always,  that  no  order  of 
any  judge  as  to  any  stock,  ftinds,  annuities,  or  shares  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  or  the  aooountant-general  of  the  Court  of  Bzohequer,  or  as  to 
Uie  interest  dividends,  or  annual  produce  thereof,  shaU  prevent  the  governor  and  company  of 
the  Bank  of  England,  or  any  public  company,  from  permitting  any  transfer  of  such  stock,  funds, 
annuities,  or  shares,  or  payment  of  the  interest,  dividends,  or  annual  payments  thereof,  in  such 
manner  as  the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively  may  direct,  or  shall 
have  any  greater  effect  than  if  such  debtor  had  charged  such  stock,  funds,  annuities,  or  shares, 
or  the  iuterest,  dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment  creditor,  with 
the  amount  of  the  sum  to  be  mentioned  in  such  order/' 
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is  one  of  a  strictly  technical  nature,  and  should  be  made  out  very 
clearly.  I  think  my  brother  Maulb  did  perfectly  right  in  refusing  to 
allow  cause  to  be  shown  at  any  other  time  than  that  mention^ed  in  the 
order.  And,  moreover,  I  think  the  order  was  strictly  in  conformity 
with  the  act. 

There  is  no  pretence  for  the  other  objection.  The  judgment  appears 
to  have  been  properly  signed  in  pursuance  of  the  authority  given  by  the 
warrant  of  attorney. 

Maulb,  J. — I  entertain  no  doubt  that  the  court  has  jurisdiction, 
whether  in  the  case  of  an  order  nisi  or  an  order  absolute ;  but,  I  agree 
with  the  Court  of  Exchequer  in  Witham  v.  Lynch,  that,  where  there  is 
the  slightest  doubt,  it  is  better  to  leave  it  to  the  chancellor  to  decide  it. 
There  is  nothing  in  the  16th  section  of  *the  1  &  2  Vict.  c.  110,  r*oQ/» 
as  I  conceive,  to  show  that  there  is  anything  wrong  in  the  ^ 
frame  of  this  order.  If  it  had  directed  cause  to  be  shown  <<  within 
next  week,"  probably  it  would  have  done  very  well.  Here,  the  order  is 
«<  unless  cause  be  shown  to  the  contrary  on  the  14th  of  January  instant." 
The  terms  of  this  order  expressly  exclude  a  hearing  in  the  interim. 
There  is,  then,  a  regular  order,  calling  upon  the  judgment-debtor  to 
show  cause  on  the  14th.  He  does  not  think  proper  to  show  cause  on 
that  day :  and  therefore,  I  apprehend,  the  order  was  properly  made 
absolute.  The  party  has  let  slip  the  proper  time  for  taking  his  objec- 
tion. 

Crbsswbll,  J.,  signified  his  concurrence  in  the  reasons  above  given. 

Williams,  J.,  had  gone  to  chambers. 

Rule  discharged,  with  costs.(a) 

(a)  No  objection  wu  taken  to  the  order,  on  the  ground,  that,  while  it  oontempUtea  the  pofsi- 
bOity  of  eanae  being  shown  before  the  tame  judge  hj  whom  the  order  U  made,  yet  no  place,  and 
apparently  no  time,  ie  fixed  for  that  purpose. 
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The  Judges  who  sat  in  Banco  during  this  Vacation,  were 

MaULB,  J.  WlLUAMS,  J. 

Crbsswbll,  J.  Talfourd,  J. 


HOWARD  t;.  SHEPHERD.    Feb.  16. 

The  endorsee  of  a  bill  of  lading  cannot  maintain  an  action  upon  the  case  for  the  non-delivery 
of  the  goods  at  the  port  of  delivery. 

The  declaration  stated,  that  the  defendant  was  owner  of  a  ship  bonnd  for  Bombay,  and  received 
on  board  the  same  dirers  goods  and  merchandises,  to  wit,  Ac,  then  shipped  on  board  thereof 
by  J.  S.  to  be  carried  by  the  defendant  to  Bombay  for  freight;  that  the  master  signed  and 
delivered  to  J.  S.  two  bills  of  lading,  acknowledging  the  shipment  of  the  goods,  and  under- 
taking to  deliver  them  at  Bombay,  to  the  order  of  J.  S.,  or  to  his  assigns,  for  certain  freight; 
that,  at  the  Ume  of  the  shipment  of  the  goods,  and  of  the  signing  and  delivering  of  the  said 
bills  of  lading,  there  was,  and  is,  a  custom  amongst  merchants,  traders,  and  shipowners  at 
London  and  Bombay,  that,  when  goods  are  shipped  for  conveyance  on  board  ship  for  freight, 
and  for  and  relating  to  which  goods  a  bill  of  lading  is  signed  and  delivered  to  the  shipper  by 
the  master,  such  goods  are  deliverable  at  the  place  in  that  behalf  therein  mentioned,  by  the 
master,  to  the  bond  JIde  holder,  endorsee,  and  assign  of  the  bill  of  lading,  on  production 
thereof  by  him,  according  to  the  terms  thereof,  and  that  the  duty  of  the  owner  of  such  ship 
by  whose  captain  and  servant  such  bill  of  lading  hath  been  so  signed  and  delivered,  is,  to 
deliver  the  goods,  at  the  said  place,  to  the  6011^  Jlde  holder,  endorsee,  or  assign  of  such  bill  of 
lading,  on  production  thereof  by  him,  according  to  the  terms  thereof;  that  J.  8.  upon  the 
delivery  to  him  of  the  said  bills  of  lading,  bond  fide,  and  for  valuable  eonsideration,  endorsed, 
assigned,  and  delivered  the  said  bills  of  lading  to  the  plaintiff,  as  a  security  for  moneys 
advanced  to  J.  S.;  that  the  plaintiff  then  became,  and  was  and  still  continued  to  be,  the  bond 
fide  holder  and  endorsee  and  assign  of  the  bills  of  lading,  and  of  the  said  goods,  aad  lawfully 
entitled  to  the  possession  of  the  bills  of  lading  and  of  the  said  goods ;  that  the  ft-eight»  Aa,  were 
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duly  paid  in  London ;  that  the  ship  sailed  for  BomVay  with  the  goods  on  board,  and  it  became 
the  dntj  of  the  defendaDt,  according  to  the  terms  of  the  bills  of  lading,  and  the  custom,  to 
delirer  the  goods  to  the  bond  Jide  holder  and  endorsee  and  assign  of  the  said  bills  of  lading 
aeeording  to  the  terms  of  the  said  bills  of  lading  and  the  custom  of  merchants  in  that  behalf; 
yet>  that»  althongh  the  ship  arrived  at  Bombay,  having  the  goods  on  board,  and  although  the 
plaintiff  was  the  bond  fide  holder  and  endorsee,  and  lawfully  entitled  to  the  said  bills  of  lading, 
and  was  the  assign  of  the  said  bills  of  lading,  and  of  the  said  goods,  according  to  the  terms 
of  the  said  bills  of  lading,  and  according  to  the  onstom  of  merchants  in  that  behalf,  and  law- 
fully entitled  to  the  possession  of  the  goods,  on  prodaction  of  the  said  bills  of  lading,  the 
defendant,  wrongflilly,  and  contrary  to  the  terms  of  the  said  bills  of  lading,  and  contrary  to 
his  said  duty,  and  to  the  onstom  of  merchants  in  that  behalf,  deliyered  the  goods  to  other 
persons,  to  the  plaintiff  unknown,  not  being  the  bnn^  fid*  holders  or  endorsees  or  araigns  of 
the  said  bills  of  lading,  and  not  to  the  plaintiff,  or  any  person  on  his  behalf, — whereby  the 
goods  were  lost  to  the  plaintiff,  Ac. : — 
Held,  that  the  declaration  was  bad  in  substance, — ^bad,  as  a  declaration  in  case,  as  founded  upon 
a  supposed  breach  of  duty  arising  out  of  a  contract  not  by  law  transferable ;  and  bad  as  a 
count  in  trover,  as  it  did  not  allege  a  conversion,  or  state  any  facts  which  amounted  to  a 
conversion. 
The  defendant  pleaded,  that  J.  S.  was  the  agent  of  M.  k  Co.,  merchants  at  Bombay,  and  in  the 
habit  of  receiving  consignments,  and  purchasing  goods  in  London  on  their  account;  that  the 
plaintiff  was  employed  by  J.  S.,  as  a  broker,  to  purchase  and  ship,  and  did  purchase  and  ship 
the  goods  in  question  for  M.  k  Co.,  in  J.  S.'s  name,  under  the  bills  of  lading  in  the  declaration 
mentioned ;  that  the  plaintiff  sent  an  invoice  to  J.  8.,  and  gave  him  notice  of  the  shipment, 
In  order  that  he  might  advise  M.  &  Co.  of  the  purchase  and  shipment^  and  transmit  them  a 
eopy  of  the  invoiee, — ^which  invoice  J.  8.  did  send  out  to  M.  A  Co.,  with  a  letter  of  advice 
of  the  shipment;  that,  upon  the  shipment,  the  bills  of  lading  were  delivered  by  the  master 
to  the  plaintiff  as  agent  for  J.  8. ;  that  the  plaintiff  did  not  deliver  the  bills  of  lading  to  J. 
8.,  nor  did  he  transmit  the  same,  or  suffer  J.  8.  to  transmit  them,  to  M.  A  Co. ;  but  that  he, 
after  the  ship  had  proceeded  on  her  voyage  with  the  goods  on  board,  fraudulently  procured 
J.  8.  to  endorse  the  bills  of  lading,  for  the  purpose  of  securing  a  debt  aUeged  to  be  due  from 
J.  8.  to  the  plaintiff;  that^  upon  the  ship's  arrival  at  Bombay,  the  master,  during  the  space 
of  four  months,  used  all  reasonable  diligence  to  discover  the  holder,  endorsee,  or  assign  of 
the  bills  of  lading,  but  was  unable  to  do  so,  and  there  was  during  all  that  time  no  person 
ready  at  Bombay  to  produce  the  bills  of  lading,  and  receive  the  goods;  and  that,  at  the  expi- 
ration of  that  time,  the  vessel  being  about  to  leave  Bombay,  and  M.  k  Co.  producing  the 
invoice  and  letter  of  advice  of  the  shipment  so  sent  to  them  by  J.  8.,  and  demanding  the 
goods,  the  master  delivered  the  goods  to  M.  A  Co. : — 
Held,  that  the  plea  was  bad. 

Thi8  was  an  action  upon  the  case  against  a  shipowner,  for  the  non- 
delirery  of  goods  pursuant  to  certain  bills  of  lading. 

*The  declaration  stated,  that  theretofore,  and  before  the  com-  ri^^cmo. 
mitting  of  the  grievances  thereinafter  mentioned,  the  defendant  ^ 
was  a  merchant  and  shipowner,  and  was  possessed  of  a  certain  ship  or 
vessel  called  the  Sophia  Moffat,  bound  for  certain  parts  beyond  seas,  to 
wit,  Bombay :  That  thereupon,  to  wit,  on  the  14th  of  September,  1847, 
the  defendant  received  in  and  on  board  his  said  vessel  divers  goods  and 
merchandise,  to  wit,  *thirty  casks  of  cochineal,  then  shipped  on  r^uooq 
board  thereof  by  one  George  Rennie,  to  be  by  the  said  defendant  ^ 
carried  in  his  said  vessel  to  Bombay  aforesaid,  for  certain  freight, 
moneys,  and  reward  to  be  paid  to  the  defendant  in  that  behalf:  That 
thereupony  and  upon  the  shipment  of  the  said  goods  and  merchandise, 
one  Henry  Poole,  as  master  and  captain,  and  then  being  master  and 
captain,  of  the  said  vessel  for  the  said  voyage,  and  the  servant  of  the 
Kftid  defendant  in  that  behalf,  and  by  him  then  duly  authorized  in  that 
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behalf,  signed  and  delivered  to  the  aaid  George  Rennie,  divers,  to  wit, 
two,  bills  of  lading  of  and  relating  to  the  said  goods  and  merchandiee, 
and  by  which  said  bills  of  lading  the  defendant,  to  wit,  by  his  said  cap- 
tain, acknowledged  the  shipment  of  the  said  goods  and  merchandise  on 
board  of  the  said  vessel,  and  undertook  to  deliver  the  same  at  Bombay 
♦^nm  ^f'^^®s*''id>  *^  *^^®  order  of  the  said  George  Rennie,  or  to  his 
-*  assigns,  for  certain  freight  in  that  behalf,  according  to  the  terms 
of  the  said  bills  of  lading, — and  which  said  bills  of  lading  were  and 
are  in  the  words  and  figures  following,  to  wit,  «  Shipped,  in  good  order 
and  well  conditioned,  bj  George  Rennie,  in  and  upon  the  good  ship 
called  Sophia  Moffat,  whereof  is  master  for  this  present  voyage  Henry 
Poole,  and  now  riding  at  anchor  in  the  port  of  London,  and  bound  for 
Bombay,  to  say,  twenty-seven  casks  merchandise,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good 
order  and  well  conditioned,  at  the  aforesaid  port  of  Bombay  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted),  unto  order  or  his  assigns.    Freight  for  the  said  goods 
to  be  paid  in  London,  lost  or  not  lost,  with  primage  and  average  accus- 
tomed.    In  witness  whereof,  the  master  or  purser  of  the  said  ship  h»th 
affirmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished,  the  other  three  to  stand  void..    Dated, 
in  London,  the  14th  of  September,  1847.     Contents  unknown.     H. 
Poole."     And  the  other  of  the  said  bills  of  lading  was  and  is  in  the 
words  and  figures  following,  to  wit  [setting  out  the  second  bill  of  lading, 
which  was  for  (<  three  casks  of  merchandise"] :   That  the  said  goods 
and  merchandise  in  the  said  bills  of  lading  mentioned  were  and  are  the 
goods  and  merchandise  so  shipped  in  the  defendant's  said  vessel,  to  be 
carried  to  Bombay  for  reward  and  freight,  as  aforesaid :  That,  before 
and  at  the  time  of  the  shipment  of  the  said  goods  and  merchandise, 
and  of  the  signing  and  delivering  of  the  said  bills  of  lading,  and  con- 
tinually thenceforward  to  the  time  of  the  committing  by  the  defendant 
*fi(\M  ^^  ^^^  grievances  thereinafter  mentioned,  *there  was,  and  still  is, 
^  a  good  and  approved  custom  and  usage  among  merchants,  traders, 
and  shipowners,  to  wit,  at  London  and  Bombay,  that,  when  goods  and 
merchandise  are  shipped  for  conveyance  on  board  ship,  for  freight  and 
reward  in  that  behalf,  and  for  and  relating  to  which  goods  and  mer- 
chandise, a  bill  of  lading  is  signed  apd  delivered  to  the  shipper  by  the 
captain  of  such  ship,  such  goods  and  lAerchandise  are  and  shall  be 
deliverable,  at  the  place  in  that  behalf  therein  mentioned,  by  the  cap- 
tain of  such  ship,  to  the  band  fide  holder,  endorsee,  and  assign  of  the 
said  bill  of  lading,  on  production  thereof  by  him,  according  to  the 
terms  thereof,  and  that  the  duty  of  the  owner  of  such  ship,  by  whose 
captain  and  servant  in  that  behalf  such  bill  of  lading  hath  been  so  signed 
and  delivered,  is,  and  shall  be,  to  deliver  the  said  goods  and  merohan- 
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dise,  at  tlie*8aid  place,  to  the  h&nd  fide  holder,  endorsee,  or  assign  of 
Sttch  bill  of  lading,  on  production  thereof  bj  him,  according  to  the 
terms  thereof:  That  the  said  George  Rennie,  npon  the  said  delivery  to 
him  of  the  said  bUls  of  lading,  to  wit,  on  the  day  and  year  last  afore^ 
said,  hondfide^  and  for  valuable  consideration  in  that  behalf,  endorsed, 
assigned,  and  delivered  the  said  bills  of  lading  to  the  plaintiff,  to  wit,  as 
a  security  to  him,  and  in  order  that  the  plaintiff  should  be  entitled  to 
the  possession  of,  and  have  a  lien  upon,  the  said  bills  of  lading  and  the 
said  goods  and  merchandise,  for  and  until  the  payment  to  him  of  divers 
large  sums  of  money,  to  wit,  20002.,  to  wit,  for  moneys  owing  to  him 
by  the  said  George  Rennie,  that  is  to  say,  for  moneys  theretofore,  to 
wit,  on  the  25th  of  June,  1847,  by  the  said  plaintiff  advanced  to  and 
for  and  on  behalf  of  the  said  George  Rennie,  at  his  request,  to  wit,  for 
payment,  on  behalf  of  the  said  (}eorge  Rennie,  of  the  price  of  the  said 
goods  and  merchandise,  on  the  purchase  thereof  theretofore  i-^^qao 
*Hiade  by  the  said  plaintiff  for  and  at  the  request  of  the  said  ^ 
George  Rennie,  and  for  the  expenses  of  shipping  the  said  goods ;  and 
the  plaintiff  then  became,  and  thenceforward  continually  had  been,  and 
then  was,  tfae  bond  fide  holder  and  endorsee  and  the  assign  of  the  said 
bills  of  lading,  and  of  the  said  goods  and  merchandise,  according  to 
the  terms  of  the  said  bills  of  lading,  and  according  to  the  custom  and 
usage  of  merchants  in  that  behalf,  and  lawfully  entitled  to  the  posses- 
sion of  the  said  bills  of  lading,  and  of  the  said  goods  and  merchandise : 
That  the  said  freight  in  the  said  bills  of  lading  mentioned,  was  duly 
paid  in  London,  with  primage  and  average  accustomed,  according  to 
the  terms  of  the  said  bills  of  lading,  to  wit,  upon  the  day  and  year 
last  aforesaid ;  and  the  said  ship  sailed  and  departed  from  London  for 
Bombay  aforesaid,  having  the  said  goods  and  merchandise  on  board 
thereof,  to  be  carried  and  delivered  as  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid :  And  that  it  became  and  was  the  duty  of  the  defend- 
ant^ according  to  the  terms  of  the  said  bills  of  lading,  and  the  custom 
of  merchants  in  that  behalf,  to  wit,  the  custom  and  usage  aforesaid,  to 
deliver  the  said  goods  and  merchandise  to  the  bond  fide  holder  and  endor- 
see and  assign  of  the  said  bills  of  lading,  according  to  the  terms  of  the 
said  bills  of  lading,  and  the  custom  of  merchants  in  that  behalf,  to  wit, 
the  custom  and  usage  aforesaid,— of  all  which  the  defendant  had  notice, 
to  wit,  oa  the  day  and  year  last  aforesaid :  Tet,  that,  although  the  said 
ship,  afterwards,  to  wit,  on  the  1st  of  February,  1848,  arrived  at  Bom- 
bay aforesaid,  having  the  said  goods  and  merchandise  on  board  thereof; 
«m1  although  the  plaintiff  was  then,  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendant  thereinafter  mentioned,  the  bond 
fide  holder  and  endorsee  of,  and  lawfully  entitled  to,  the  said  bills  of 
lading,  and  was  then,  and  at  the  time  of  the  committing  of  the  said 


grievances,  the  assign  of  the  said  bills  of  lading,  and  of  *tfae 
said  goods  and  merchandise,  according  to  the  terms  of  the  said 
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bills  of  lading,  and  according  to  the  cnstom  of  merchants  in  that  behalf, 
to  wit,  the  custom  and  usage  aforesaid,  and  lawfully  entitled  to  the 
possession  of  the  said  goods  and  merchandise,  on  production  of  the  said 
bills  of  lading;  jet  the  defendant  wrongfullj,  and  contrary  to  the 
terms  of  the  said  bills  of  lading,  and  contrary  to  his  said  duty,  and  to 
the  custom  of  merchants  in  that  behalf,  to  wit,  the  custom  and  usage 
aforesaid,  delirered  the  said  goods  and  merchandise  to  certain  other 
persons,  to  wit,  certain  persons  to  the  plaintiff  unknown,  not  being  the 
bond  fide  holders  or  endorsees  or  assigns  of  the  said  bills  of  lading, 
and  not  to  the  plaintiff,  or  any  person  on  the  plaintiff's  behalf;  and 
thereby  the  same,  and  every  part  thereof,  had  been  and  then  were 
wholly  lost  to  the  plaintiff;  and  thereby  also  the  plaintiff  had  lost  and 
been  deprived  of  his  security  and  lien  aforesaid,  and  had  been  and  then 
was  by  the  defendant  wrongfully  deprived  of  the  possession  of  the  said 
goods  and  merchandise,  and  had  lost  and  been  deprived  of  the  moneys 
so  advanced  by  him  as  aforesaid,  for  and  at  the  request  of  the  said 
shipper  of  the  said  goods  as  aforesaid,  the  whole  and  every  part  of  which 
said  moneys  still  remained  due  and  unpaid  and  lost  to  the  plaintiff. 

The  defendant  pleaded, — seventhly,  as  to  twenty-seven  casks  of 
cochineal,  parcel  of  the  said  goods  and  merchandise  in  the  first  count 
mentioned,  the  same  being  the  goods  and  merchandise  in  the  bill  of 
lading  in  the  said  first  count  first  above  mentioned,  that  theretofore, 
and  before  the  committing  of  the  said  alleged  grievances  in  that  behalf 
mentioned,  and  before  and  during  the  time  in  that  plea  thereinafter 
mentioned,  the  said  George  Rennie  was  a  merchant  carrying  on  busi* 
ness  in  this  kingdom,  to  wit,  at  Liverpool,  and  during  all  that  time  he 
♦^04.1  *^®  ®*^^  George  Rennie  acted  *as  agent  for  divers  foreign  mer- 
^  chants,  and,  among  others,  for  certain  foreign  merchants  then 
carrying  on  business  in  parts  beyond  the  seas,  to  wit,  at  Bombay,  in 
the  East  Indies,  under  the  name  and  style  of  Mhowjee  D'harsey  k  Co., 
but  whose  names  are  not  otherwise  or  further  known  to  the  defendant ; 
and  the  said  George  Rennie  during  that  time  had  been  used  to  receive 
in  this  kingdom,  to  wit,  at  Liverpool  aforesaid,  goods  and  merchandise 
consigned  to  him  by  the  said  Mhowjee  D'barsey  &  Co.,  from  Bombay 
aforesaid,  to  be  sold  and  disposed  of  by  him  the  said  George  Rennie 
for  and  on  behalf  of  the  said  Mhowjee  D'harsey  &  Co.,  and  also  to 
buy  other  goods  and  merchandise  in  this  kingdom  for  and  on  behalf, 
and  according  to  the  order  of  the  said  Mhowjee  D'harsey  k  Co.,  and 
to  ship  and  send  the  same,  when  so  bought,  from  this  kingdom  to  the 
said  Mhowjee  D'harsey  k  Co.,  to  parts  beyond  the  seas,  to  wit,  to  Bom- 
bay aforesaid,— of  all  which  the  plaintiff,  during  all  that  time,  had 
notice :  That  the  plaintiff  during  that  time  had  been  and  was  engaged 
in  business,  to  wit,  as  broker  and  merchant  and  commission  agent,  to 
wit,  in  London,  and  had  been  and  was,  as  such  broker  and  merchant, 
from  time  to  time  employed  by  the  said  George  Rennie  in  and  for  the 
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porpoee  of  purchasing  goods  and  merchandise  for  exportation,  and  of 
shipping  the  same,  in  the  name  of  the  said  George  Rennie,  to  be  con- 
veyed  to  divers  foreign  markets  and  ports :  That,  before  the  shipment 
in  the  said  first  count  mentioned,  to  wit,  on  the  15th  of  April,  1847,  a 
certain  order  was  sent  from  the  said  Mhowjee  D'harsey  &  Co.,  and  was 
then,  to  wit,  on  the  day  and  year  aforesaid,  received  by  the  said  George 
Beniue,  to  wit,  for  the  purchase  by  him,  on  behalf  of  the  said  Mhowjee 
D'harsey  t  Co.,  of  a  certain  large  quantity  of  goods  and  merchandise, 
to  wit,  2000  lbs.  of  black  cochineal  and  2000  lbs.  of  silver-coloured 
cochineal,  and  for  the  sending  of  the  *same,  when  so  purchased, 
to  the  said  Mhowjee  D'harsey  &  Co.,  to  Bombay  aforesaid,—- of  ' 
all  which  the  plaintiff  then  had  notice :  That  the  plaintiff  thereupon,  to 
wit,  on  the  day  and  year  aforesaid,  was  employed  by  the  said  George 
Rennie,  as  the  agent  of  the  said  George  Rennie,  to  purchase  the  said 
goods  and  merchandise  so  ordered  as  aforesaid,  and  .to  ship  the  same  on 
the  behalf  and  in  the  name  of  the  said  George  Rennie,  to  be  conveyed 
to  the  said  Mhowjee  D'harsey  k  Co.,  to  Bombay  aforesaid,  pursuant  to 
the  said  order;  and  the  plaintiff  then,  to  wit,  on  the  day  and  year 
aforesaid,  in  pursuance  of  the  said  employment,  did  purchase  the  said 
last-mentioned  goods  and  merchandise,  and  did  then  cause  the  same  to 
be  shipped  in  and  on  board  the  said  vessel  in  the  said  first  count  men- 
tioned, under  a  certain  bill  of  lading,  to  wit,  the  bill  of  lading  in  the 
said  first  count  first  mentioned ;  and  the  said  last-mentioned  goods  and 
merchandise,  and  the  said  twenty-seven  casks  merchandise  described  in 
the  said  bill  of  lading  in  the  said  first  count  first  mentioned,  were  and 
are  the  same  identical  goods  and  merchandise,  and  the  said  shipment  of 
the  said  goods  and  merchandise  so  purchased  by  the  plaintiff  as  afore- 
said, pursuant  to  his  said  employment  as  the  agent  of  and  for  the  behalf 
of  the  said  George  Rennie,  was  and  is  the  same  shipment  of  the  said 
goods  and  merchandise  mentioned  and  described  in  the  bill  of  lading  in 
the  said  first  count  first  above  mentioned,  in  and  on  board  the  said  ves- 
sel in  the  said  first  count  mentioned,  and  under  the  said  bill  of  lading 
in  iSe  said  first  count  mentioned :  That  the  plaintiff,  upon  the  making 
of  the  said  purchase  and  shipment,  to  wit,  on  the  day  and  year  afore- 
said, sent  a  certain  invoice,  to  wit,  an  invoice, of  the  said  goods  and 
merchandise  so  purchased  and  shipped  as  aforesaid,  to  the  said  George 
Kennie,  and  the^  gave  notice  to  him  of  the  said  shipment,  for  a  certain 
purpose,  that  is  to  say,  that  he  *the  said  George  Rennie  might  rn^ofxa 
advise  the  said  Mhowjee  D'harsey  k  Co.  of  the  said  purchase  and  ^ 
shipment,  and  transmit  to  them  a  copy  of  the  said  invoice,  a  copy  of 
which  said  invoice  he  th^  said  George  Rennie  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  so  send  out,  together  with  a  letter  of  advice 
of  such  purchase  and  shipment,  to  the  said  Mhowjee  D'harsey  &  Co., — 
of  all  which  premises  the  plaintiff  then  had  notice :  That,  upon  the  said 
shipment  being  made  as  aforesaid,  the  said  bill  of  lading  in  the  said  first 
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eount  fir»t  mentioDed  was  delivered  by  the  said  Henry  Poole  to  the 
plaintiff  as  the  agent  of  the  aaid  George  Benme ;  and  the  said  delivery 
to  the  plaintiff  as  snch  agent,  was  and  is  the  delivery  of  the  said  last- 
mentioned  bill  of  lading  to  the  said  George  Rennie  in  the  said  first 
count  mentioned ;  nevertheless,  the  plaintiff  did  not  deliver  the  said 
last-mentioned  bill  of  lading,  or  any  part  thereof,  to  the  said  George 
Rennie,  nor  did  he  transmit  the  same,  or  any  part  thereof,  nor  did  he 
suffer  or  permit  the  said  George  Rennie  to  transmit  the  same,  or  any 
part  thereof  to  the  said  Mbowjee  D'harsey  &  Co. ;  but,  on  the  contrary 
thereof,  after  the  said  shipment,  and  after  the  said  vessel  had  proceeded 
on  her  said  voyage,  with  the  said  goods  and  merchandise  so  on  board 
the  same  as  aforesaid,  to  wit,  on  the  10th  of  October,  1847,  the  plain- 
tiff fraudulently  caused  and  procured  the  said  George  Rennie  to  endorse, 
and  the  said  George  Rennie  fraudulently  endorsed,  the  said  bill  of  lading 
to  him,  the  plaintiff,  to  wit,  for  the  purpose  of  securing  a  certain  debt 
then  alleged  to  be  due  from  the  said  George  Rennie  to  the  plaintiff, 
which  said  last-mentioned  endorsement  was  and  is  the  said  endorsement, 
assignment,  and  delivwy  of  the  said  bill  of  lading  to  the  plaintiff  in 
the  said  first  count  first  mentioned :  That,  afterwards,  to  wit,  on  the 
10th  of  January,  1848,  the  said  vessel  arrived  at  Bombay  aforesaid, 
=^^071  ^^^  ^^^  ^^^^  '''vessel  there  remained  at  Bombay  from  and  after  the 
^  said  arrival  thereof  there  as  afm^esaid,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  four  months  then  next  following,  the  same  being 
a  sufficient  and  reasonable  time  for  the  bolder,  endorsee,  or  assignee  of 
the  said  bill  of  lading  to  produce  the  same  to  the  said  Henry  Poole, 
who  during  all  that  time  was  the  master  of  the  said  vessel,  and  the 
agent  of  the  defendant  in  that  behalf,  to  wit,  until  the  10th  of  May, 
1848 ;  and  during  all  that  time,  the  said  Henry  Poole,  so  being  such 
master  as  aforesaid,  was  ready  and  willing  to  deliver  the  said  last-men- 
tioned goods  and  merchandise  to  the  holder,  endorsee,  or  assignee  of 
the  said  last- mentioned  bill  of  lading,  on  production  thereof  by  him, 
and  during  all  that  time  he  the  said  Henry  Poole  used  all  reasonable 
eare  and  diligence  to  discover  the  bolder,  endorsee,  or  assignee  df  the 
said  last-mentioned  bill  of  lading,  bat  was  wholly  unable  so  to  do,  and, 
during  all  that  time  no  holder,  endorsee,  or  assignee  of  the  said  last- 
mentioned  bill  of  lading  was  ready,  at  Bombay  aforesaid,  to  produce 
the  last-mentioned  bill  of  lading,  and  to  receive  the  said  last-mentioned 
goods  and  merchandise,  or  any  part  thereof:  That  afterwards,  and  at 
the  expiration  of  such  reasonable  time  as  aforesaid,  to  wit,  on  the  10th 
of  May,  in  the  year  last  aforesaid,  because  it  then  became  and  was 
necessary  for  the  said  vessel  to  leave  Bombay  aforesaid,  and  to  proceed 
with  and  prosecute  the  further  voyage  of  the  said  vessel,  and  because 
the  said  Mhowjee  D'harsey  &  Co.  produced  the  last-mentioned  copy  of 
the  said  invoice  of  the  said  goods  and  merchandise  in  the  said  last-men- 
tioned bill  of  lading  mentioned,  together  with  the  said  letter  of  advice 
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of  SQch  shipment  as  aforesaid,  so  sent  by  the  said  George  Rennie  as 
aforesaid,  and  then  demanded  the  said  last-mentioned  goods  and  mer- 
chandise from  the  said  Henry  Poole,  so  being  such  master  as  t^qao 
aforesaid,  iBind  then  *affirmed  that  they  Were  the  true  owners  of  ^ 
the  said  last-mentioned  goods  and  merchatidise,  he,  the  said  Henry 
Poole,  on  the  faith  of  the  said  invoice  and  letter  of  advice,  and  being 
persuaded  by  the  contents  thereof  that  the  said  last-mentioned  goods 
and  merchandise  were  the  goods  and  merchandise  of  the  said  Mhowjee 
D*harsey  &  Co.,  and  that  they  had  been  so  shipped  as  aforesaid  for  and 
on  behalf  and  for  the  benefit  of  the  said  Mhowjee  D'harsey  &;  Go.  by 
the  said  George  Rennie,  as  the  agent  of  the  said  MhoWjee  D^harsey  k 
Co.,  he,  the  said  Henry  Poole,  as  he  lawfully  might,  then,  to  wit,  on 
the  day  and  year  aforesaid,  delivered  the  said  last-mentioned  goods  and 
merchandise  to  the  said  Mhowjee  D^harsey  &  Go. ;  which  was  the  deli- 
very of  the  said  last-mentioned  goods  and  merchandise  by  the  plaintiff 
in  that  behalf  in  the  said  first  count  complained  of, — verification. 

The  eighth  plea  was  similar  to  the  seventh,  and  applied  to  the  three 
casks  of  cochineal  in  the  second  bill  of  lading  mentioned. 

To  these  pleas  the  plaintiff  demurred  specially,  assigning  for  causes 
(as  to  each),  that  the  said  plea  is  double  and  multifarious,  in  this,  to 
wit,  that  it  sets  up  and  offers  several  separate  and  distinct  defences  to 
the  said  action,  that  is  to  say,  that  the  plaintiff  was  not  the  bond  fide 
holder,  endorsee,  and  assignee  of  the  said  bill  of  lading  in  that  plea 
mentioned,  and  also  states  that  the  defendant  was  excused  from  deliver- 
ing the  said  goods  and  merchandise  iu  that  plea  mentioned  to  the  holder, 
endorsee,  and  assignee  of  the  said  bill  of  lading,  by  reason  of  the  laches 
and  default  of  the  holder  thereof,  in  not  producing  the  same  to  the 
master  of  the  said  vessel,  and  not  being  ready  to  receive  the  said  goods 
and  merchandise  within  a  ire^isonable  time  for  that  purpose,  and  also 
that  the  said  goods  and  merchandise  in  that  plea  mentioned  were  de- 
livered to  the  consignee  and  *true  owner  thereof,  who,  as  such,  r^n aq 
was  entitled  to  the  delivery  thereof,  and  also  that  the  holder  and  ^ 
assignee  of  the  said  bill  of  lading  in  that  plea  mentioned,  was  the  agent 
and  consignee  and  true  owner  thereof,  to  whom  the  goods  and  merchan- 
dise in  that  plea  mentioned  Were  in  fact  delivered ; — that  the  plea  was 
an  argumentative  traverse  and  denial  of  the  averment  in  the  first  count, 
that  the  plaintiff  was  the  bond  fide  holder,  endorsee,  and  assignee  of  the 
said  bill  of  lading  in  that  plea  mentioned ; — that  the  plea  was  an  argu- 
mentative traverse  of  the  usage  and  custom  of  merchants  in  the  first 
c<mnt  mentioned,  to  deliver  the  said  goods  and  merchandise  to  the  bond 
fide  holder,  endorsee,  and  assignee  of  the  bill  of  lading ; — that  the  plea 
was  an  argumentative  traverse  of  the  duty  alleged  in  the  first  count, 
to  deliver  the  same  to  the  bond  fide  holder,  endorsee,  and  assignee  of 
the  said  bill  of  lading ; — that  the  plea  confessed  the  matters  and  causes  x 


*810] 


809  HOWARD  v,  SHEPHERD.     H.  V.  1850. 

of  action  in  the  first  coant  mentioned,  but  did  not  sufficientlj,  or  at  all, 
avoid  the  legal  effect  and  consequences  thereof. 

The  defendant  joined  in  demurrer. 

Cowling^  in  support  of  the  demurrer8.(a) — The  seventh  and  eighth 
pleas  are  bad  in  form  and  in  substance.  *[Maulb,  J. — ^We  all 
think  the  pleas  are  bad.  For  the  present,  you  may  confine  your- 
self to  the  declaration.]  It  is  submitted  that  the  endorsee  of  a  bill  of 
lading  may  maintain  an  action  for  a  breach  of  the  duty  resulting  from 
the  contract  on  the  part  of  the  shipowner ;  and  that  this  declaration 
may  be  sustained,  either  as  an  informal  count  in  trover,  or  as  a  count 
founded  upon  that  duty.  The  facts,  as  they  appear  upon  the  record, 
are  the^e : — The  defendant,  a  shipowner,  receives  goods  from  Rennie ; 
his  agent,  the  captain,  signs  a  bill  of  lading,  admitting  the  receipt  of 
the  goods  from  Rennie,  and  undertaking  to  deliver  them,  at  Bombay, 
to  Rennie's  order,  on  payment  of  freight.  The  declaration  states  that 
the  freight  was  paid,  and  alleges  a  well-known  usage,  of  which,  as  part 
of  the  law-merchant,  the  court  .will  take  notice.  [Maule,  J. — Such  a 
usage  must  be  alleged  as  part  of  the  contract ;  otherwise,  it  is  a  mere 
statement  of  evidence.  (6)]  The  plaintiff  became  an  endorsee  of  the 
bill  of  lading  for  a  valuable  consideration ;  and  of  that  fact  the  defend- 
ant had  notice.  The  result  is,  that  the  defendant  having  received  the 
goods,  to  be  delivered  to  Ronnie's  order,  and  Rennie  having,  by  endors* 
ing  the  bills  of  lading,  conveyed  the  goods  to  the  plaintiff,  of  which 
the  defendant  had  notice,  the  latter  is  estopped  from  denying  the  plain- 
tiff 's  right  to  the  possession  of  them.  [Maule,  J. — All  this  history 
of  the  goods  and  the  bills  of  lading,  is  like  the  allegation  of  the  finding 
in  trover.]  The  declaration  might  possibly  be  bad  on  special  de- 
murrer, for  stating  all  these  facts  ;  but  it  is  clearly  sufficient,  on  gene- 
ral demurrer :  and  it  goes  on  to  allege  a  conversion.  The  defendant 
having,  by  his  agent,  signed  the  bills  of  lading  for  a  valuable  considera- 
tion, and  they  having  been,  with  his  knowledge,  endorsed  over  to  the 
plaintiff,  an  implied  duty  arose,  on  the  part  of  the  defendant,  to  deliver 
^o-i  ii  the  '''goods  to  the  plaintiff,  as  such  endorsee ;  and  case  lies  against 
^  him  for  a  breach  of  such  implied  duty.  [Maule,  J. — There 
seems  to  me  to  be  a  manifest  want  of  privity.  Have  you  any  autho- 
rity to  fortify  your  position  ?]    Levy  v.  Langridge,  4  M.  &  W.  337,t 

(a)  The  points  marked  for  argnmeiit  on  the  part  of  the  plaintiff,  were — "that  the  pleac 
respectively  were  mnltifarioas,  as  raising  several  distinct  defences ;  that  they  respectively  con- 
tained argumentative  traverses  of  material  averments  in  the  first  count  of  the  declaration ;  and 
that  they  eonfeesed  the  dnty  alleged,  and  the  breach  of  it»  as  charged  in  the  first  count,  and 
showed  no  sufficient  legal  avoidance  of  or  ezeuse  for  such  breach :  and, — if  it  were  intended  to 
be  argued  that  the  first  count  of  the  declaration'  was  bad, — that  the  action  lay  by  the  assignee 
of  the  bill  of  lading,  in  respect  of  the  duty  attaching  upon  the  shipowner,  as  averred  in  that 
eonnt ;  or,  at  aU  events,  that  it  was  sufficient,  on  general  demurrer,  as  a  special  count  in  trover, 
inasmuch  as  it  showed  the  legal  property  in  the  goods  to  have  been  vested  in  the  plaintiJ^ 
and  a  conversion  by  a  tortious  misdelivery." 

(6)  And  see  8  M.  Or.  k  S.  (E.  0.  L.  R.  vol.  66),  note  A. 
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is  an  anthoritj  for  it.     There,  the  declaration,  in  case,  stated  that  L., 
the  father  of  the  plaintiff,  bargained  with  the  defendant  to  buy  of  him 
a  gun,  to  wit,  for  the  tue  of  himself  and  his  eone  ;  that  the  defendant 
then,  hj  falsely  and  fraudulently  warranting  the  gun  to  have  been  made 
by  Nock,  and  to  be  a  good,  safe,  and  secure  gun,  sold  the  said  gun  to 
L.,  for  the  use  of  himself  and  his  sons,  for  24^  ;  whereas,  in  truth  and 
in  fact,  the  defendant  was  guilty  of  great  breach  of  duty,  and  of  wilful 
deceit,  negligence,  and  improper  conduct,  in  this,  that  the  gun  was  not 
made  by  Nock,  nor  was  a  good,  safe,  and  secure  gun,  but,  on  the  con- 
trary thereof,  was  made  by  a  very  inferior  maker  to  Nock,  and  was  a 
bad,  unsafe,  ill-manufactured,  and  dangerous  gun,  and  wholly  unsound, 
and  of  very  inferior  materials, — of  all  which  the  defendant,  at  the  time 
of  such  warranty  and  sale,  had  notice;  and  that  the  plaintiff,  knowing 
and  confiding  in  the  said  warranty y  used  the  gun,  which  but  for  the 
warranty  he  would  not  have  done  ;  and  that  the  gun,  being  in  the  hands 
of  the  plaintiff,  by  reason  and  wholly  in  consequence  of  its  weak,  dan- 
gerous, and  insufficient  construction  and  materials,  burst  and  exploded, 
whereby  the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by  means 
of  the  premises,  breach  of  duty,  and  improper  conduct  of  the  plaintiff, 
lost  the  use  of  his  hand :  and  it  was  held,  on  error  (after  verdict  for  the 
plaintiff  on  not  guilty,  and  on  other  pleas  denying  the  warranty,  and 
that  the  gun  was  unsafe,  &c.),  that  the  action  was  maintainable.     Lord 
Dknman, — in  giving  the  judgment  *of  the  court  of  error,  there  r^o^n 
says :  "  We  agree  with  the  Court  of  Exchequer,  and  affirm  their  ^ 
judgment,  on  the  ground  stated  by  Parke,  B.,  <that,  as  there  is  fraud, 
and  damage,  the  result  of  that  fraud,  not  from  an  act  remote  and  con- 
sequential, but  one  contemplated  by  the  defendant  at  the  time,  as  one 
of  its  results,  the  party  guilty  of  the  fraud,  is  responsible  to  the  party 
injured.' "     Here,  there  was  no  fraud  :  but  there  was  something  that 
was  equivalent,  viz.,  the  signing  a  bill  of  lading,  contemplating  the 
goods  to  be  deliverable  to  the  shipper's  order.     The  two  cases,  there- 
fore, in  effect,  contain  the  same  ingredients ;  and  the  same  objection 
applies  to  both, — ^there  was  no  contract  with  the  plaintiff.     [Maule,  J. — 
They  seem  to  put  it  on  the  ground  of  a  public  wrong.    A  piMic  wrong,  from 
which  a  private  and  particular  injury  results  to  an  individual,  gives  that 
individual  a  right  of  action.     But,  where  there  is  a  private  wrong,  it  is 
hard  to  say  that  one  who  sustains  a  private  injury  (but  with  whom  no 
contract  is  made),  can  maintain  an  action.     Any  friend  of  the  plaintiff 
in  that  case  might  bring  an  action, — any  assignee,  except  one  claiming 
through  a  thief,  might  equally  maintain  an  action  for  a  resulting  injury, 
if  the  gun  was  sold  for  the  use  of  the  plaintiff  and  his  assigns !]    The 
action  was  founded  upon  the  breach  of  duty.     [Maule,  J. — ^No.     The 
court  held  that  the  defendant  below  knew  that  the  son  (the  plaintiff 
below)  would  use  the  gun, — and  put  it  on  the  ground  of  a  false  repre- 
sentation being  made,  to  the  prejudice  of  the  person  who  acted  upon  it. 
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It  was  put  upon  the  groand,  not  of  breach  of  duty  at  all,  bat  of  tort. 
The  plaintiff  was  one  of  the  very  persons  for  whose  use  the  gun  was 
understood  to  be  sold.]  In  this  case,  the  defendant  knew  that  the  bills 
of  lading  had  been  endorsed  to  the  plaintiff  for  a  valuable  consideration. 
*<^1<11  Williams,  J. — If  there  had  been  any  fraud  or  *mi8represcnta- 
^  tion  here,  the  case  of  Levy  v,  Langridge  would  have  been  in 
point.  But  this  is  purely  matter  of  contract.  Gresswell,  J. — 
In  Levy  v.  Langridge,  the  defendant  below  did  wrong  in  the  first 
instance,  in  selling  a  bad  gun.  But,  here,  the  defendant  did  no  wrong 
in  signing  the  bills  of  lading.]  The  defendant  has,  by  his  conduct, 
induced  a  third  person  to  give  value  for  the  bills  of  lading.  [Maulb, 
J. — The  utmost  that  can  be  said,  is,  that  he  has  induced  the  plaintiff  to 
imagine  that  he  had  a  right  which  the  law  did  not  give  him.  Can  your 
view  be  sustained,  without  considering  the  endorsement  of  the  bills  of 
lading  to  transfer  the  property  in  the  goods  to  the  plaintiff?  If  that 
be  so,  it  comes  round  to  trover.]  That  might  have  been  so,  if  this  had 
been  a  case  of  negligence,  and  not  of  misfeasance.  In  Boorman  v. 
Brown,  8  Q.  B.  611  (E.  C.  L.  R.  vol.  48),  2  Gale  &  D.  798,  the  decla- 
ration (in  case)  stated,  that  the  defendant  was  an  oil-broker,  and  that 
the  plaintiffs,  linseed-crushers,  retained  him,  as  such  broker,  to  sell  and 
deliver  for  them  thirty  tons  of  linseed  oil,  according  to  the  contracts  of 
sale,  to  such  persons  as  should  purchase,  for  commission  and  reward  to 
the  defendant  in  that  behalf,  which  retainer  he  accepted ;  that  he,  as 
such  broker,  in  pursuance  of  the  retainer,  made  a  contract  between  the 
plaintiffs  and  P.,  by  which  the  plaintiffs  sold  to  P.,  and  he  bought  of 
them,  the  thirty  tons,  at  the  price,  ftc,  to  be  delivered  by  parcels  at  a 
place  and  times  named  in  the  declaration,  each  parcel  to  be  paid  for  in 
ready  money ;  that  the  plaintiffs  consigned  two  of  the  parcels  to  the 
defendant,  and  he  delivered  them  to  P.,  on  payment ;  and  that,  after 
the  making  of  the  contract,  and  in  pursuance  thereof,  and  of  the 
retainer,  the  plainti&  consigned  to  the  defendant,  as  such  broker,  the 
*m4.1  '^sidueof  the  thirty  tons,  to  be  delivered  by  him  to  P.,  on  *pay- 
^  ment ;  that  the  oil  arrived,  &c.,  of  which  the  defendant  had 
notice,  and  took  upon  himself  the  delivery  according  to  the  contract ; 
and  thereupon  it  became  and  was  the  defendant's  dutt/j  as  such  broker  as 
aforesaidf  to  use  all  reasonable  care  that  the  oil  should  not  be  delivered  to 
P.,  or  any  other  person^  withotU  the  price  being  paid  to  the  defendant^ 
according  to  the  contract ;  yet  that  the  defendant,  not  regarding  such 
duty,  did  not  use  reasonable  care,  &c.,  that  the  oil  should  not  be  deli- 
vered, &o.,  without  the  price  being  paid,  but  neglected  and  refused  so 
to  do,  and  so  negligently  and  carelessly  behaved  in  the  premises,  that, 
by  the  defendant's  mere  carelessness  and  negligence,  the  last-mentioned 
oil  was  delivered  to  H.  &  Co.,  without  the  price  being  paid  by  P.,  or 
^  any  other  person,  to  the  defendant ;  by  reason  whereof,  and  of  P.  having 
become  bankrupt  and  unable  to  pay,  the  plaintiffs  lost  the  said  oil,  srnd 
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the  price  thereof,  &c.  It  was  held  by  the  Court  of  Queen's  Bench,  after 
Ttrdict  for  the  plaintiffs,  that  the  duty  was  laid  in  the  declaration  as 
resulting  from  the  defendant's  character  of  broker ;  but  that  the  duties 
of  A  broker,  as  defined  hj  statute  and  common  law,  did  not  include  those 
said  to  have  been  violated  bj  the  defendant ;  and  the  judgment  was 
arrested.  But  it  was  afterwards  held  by  the  Court  of  Exchequer  Cham- 
ber, on  error,  that  the  duty  resulted  from  an  express  contract  described 
in  the  declaration,  and  did  not  arise  simply  from  the  defendant's  cha* 
raoter  of  broker,  and  that,  for  the  breach  of  such  duty,  an  action  of  tort 
lay :  and  the  judgment  of  the  court  below  was  reversed.  [Williams, 
J. — ^The  judgment  of  the  Exchequer  Chamber  in  that  case  was  affirmed 
by  the  House  of  Lords.(a)]  This  view  of  the  case  is  not  inconsistent 
with  Thompson  v.  Dominy,  14  M.  &  W.  408,t  where  it  was  held  that 
the  effect  of  an  endorsement  *of  a  bill  of  lading  is,  to  transfer  r^^o-i  ? 
the  property  in  the  goods,  but  not  the  contract.  Nor  is  Berk-  ^ 
ley  V.  Watling,  7  Ad.  &  B.  29  (E.  C.  L.  R.  vol.  84),  2  N.  &  P.  178, 
W.  W.  &  D.  429,(6)  any  authority  against  the  plaintiff. 

Hugh  JHiU^  contri.(tf)— The  declaration  is  clearly  bad  on  general 
demurrer :  it  cannot  be  sustained  as  for  a  breach  of  contract,  for,  there 
is  no  contract;  neither  is  it  good  as  an  informal  count  in  trover. 
[Maulb,  J. — Confine  yourself  to  the  latter  point.]  The  declaration 
alleges  that  the  goods  in  question  were  shipped  by  Rennie :  it  is  not 
alleged  that  he  was  the  owner  of  them.  It  then  sets  out  a  usage  or 
castom,^-differing  somewhat  from  the  ordinary  usage  and  custom  of 
merchants,  of  which,  according  to  Brandao  t;.  Barnett,  8  M.  Ghr.  &  S. 
619  (E.  0.  L.  R.  vol.  54),  12  Clark  &  Fin.  787,  *and  other  cases,  j-^g^g 
the  court  will  take  judicial  notice.  [Maulb,  J. — It  is  stating  a  *- 
piece  of  evidence  merely.((i)]  The  question,  how  far  contracts  are 
affected  by  customs  and  local  usages,  was  very  much  discussed,  and 

(a)  See  Brown  «.  Boorman,  11  Clark  A  Fin.  1. 

(&)  There,  the  declaration  (in  asrampsit)  stated  that  the  defendants  W.  A  N.  were  owners 
•f  ft  ship;  tbat»  in  eonsideration  that  the  pUintifi;  at  their  request,  shipped  goods  on  hoard,  to 
he  deUyered  to  him,  W.  and  N.  promised  to  deliver:  breach,  non -delivery.  N.  pleaded  sepa- 
rately, and  traversed  the  shipment  On  the  trial,  the  plaintiff  produced  a  bill  of  lading,  signed 
by  the  oaptaia  of  the  ship,  transmitted  to  the  plaintiff  by  W.,  stating  the  goods  to  be  shipped 
by  W^  to  be  delivered  to  the  plaintiff  or  assigns.  Evidence  also  was  given  to  show  that  the 
pMntiff  held  the  bill  of  lading  for  value.  W.  was  the  managing  owner.  It  was  held  that  N. 
might  produce  evidence  that  the  goods  were  not  shipped  in  fact,  and  was  not  estopped  by  the 
biU  of  lading,  supposing  snoh  estoppel  to  exist  in  general,  inasmueh  as  the  plaintiff  eould  sup- 
poH  his  issue  only  by  making  W.  his  agent,  and,  if  W.  was  so,  the  pliuntiff  was  eognisant, 
through  him,  of  the  fact. 

(e)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "that  the  seventh 
aad  eighth  pleas  respectively  were  not  open  to  the  ol^ections  raised  by  the  demurrers ;  that 
the  declaration  was  bad,  in  this,  that  the  custom  therein  set  out  was  unreasonable,  and  con- 
trary to  law ;  that  it  was  not  alleged  in,  nor  did  it  appear  from  the  declaratioo,  that  the  plain- 
tiff ever  was  ready  at  Bombay  to  receive  the  goods,  or  that  he  had  any  agent  there,  or  that 
Uiere  was  any  person  there  to  whom  the  goods  could  have  been  delivered  on  behalf  of  the 
plainUff,  or  U&at  the  defendant,  or  the  master  of  the  vessel,  ever  had  notice  of  the  endorse- 
ment  of  the  bill  of  lading  to  the  plaintiff." 

(d)  Supra,  310. 
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many  of  the  authorities  adverted  to,  in  Hutton  v.  Warren,  1  M.  &  W. 
466,t  Tyrwh.  &  6.  646.  It  was  there  held  that  a  custom  of  tbe 
country,  by  which  the  tenant  of  a  farm,  cultivating  it  according  to  the 
course  of  good  husbandry,  is  entitled,  on  quitting,  to  recover  from  the 
landlord  or  incoming  tenant,  a  reasonable  allowance  for  seeds  and  labour 
bestowed  on  the  arable  land  in  the  last  year  of  the  tenancy,  and  is  bound 
to  leave  the  manure  for  the  landlord,  if  he  will  purchase  it, — is  not 
excluded  by  a  stipulation  in  the  lease  under  which  he  holds,  that  he  will 
consume  three-fourths  of-  the  hay  and  straw  on  the  farm,  and  spread 
the  manure  arising  therefrom,  and  leave  such  of  it  as  shall  not  be  bo 
spread,  on  the  land,  for  the  use  of  the  landlord,  on  receiving  a  reason- 
able price  for  it.  Here,  the  allegation  of  notice  is,  in  effect,  without 
date, — ^the  day  and  year  last  aforesaid,  refers  to  a  time  anterior  to  the 
shipping  of  the  goods.  The  declaration  then  goes  on  to  allege,  that, 
although  the  ship  afterwards  arrived  at  Bombay,  with  the  goods  on 
board,  and  although  the  plaintiff  was  the  bond  fide  holder  and  endorsee 
of,  and  entitled  to,  the  bills  of  lading,  and  was  the  assignee  of  the  said 
bills  of  lading,  and  of  the  said  goods  and  merchandise,  according  to  the 
terms  of  the  bills  of  lading,  and  according  to  the  custom  of  merchants 
in  that  behalf,  and  lawfully  entitled  to  the  possession  of  the  goods,  on 
production  of  the  bills  of  lading, — ^yet  that  the  defendant  wrongfully 
delivered  them  to  other  persons,  not  being  the  band  fide  holders,  or 
endorsees,  or  assigns  of  the  said  bills  of  lading,  and  thereby  they  were 
*^1 71  ^^^^  ^^  ^^^  plaintiff.  All  this  is  consistent  with  "^the  plaintiff's 
-'  having  kept  the  bills  of  lading  in  London,  and  with  there  being 
no  person  at  Bombay  authorized  or  ready  to  receive  the  goods, — or 
with  the  goods  being  warehoused,  the  master  having  no  notice  who 
was  the  holder  of  the  bills  of  lading,  and  with  their  having  been 
destroyed  by  fire  in  the  hands  of  the  warehousekeeper  with  whom  they 
were  so  deposited. 

Cowling^  in  reply. — The  allegations  in  the  declaration  are  clearly  not 
consistent  with  the  last  suggiestion.  [Maulb,  J. — ^Assuming  this  to  be 
a  count  in  trover,  would  the  statement  as  to  the  non-delivery  of  the 
goods  be  a  good  averment  of  a  conversion  ?]  It  is  submitted  that  it 
would.  [Orbsbwbll,  J. — ^It  does  not  appear  that  the  plaintiff  ever  put 
himself  in  a  condition  to  demand  the  goods,  by  producing  the  bills  of 
lading :  nor  does  the  declaration  state  facts  to  show  that  the  defendant 
has  put  it  out  of  his  power  to  deliver  the  goods,  when  the  plaintiff  is  in 
a  condition  to  demand  them.  Williams,  J. — Gould  we  have  adjudged 
the  facts  here  stated,  if  found  on  a  special  verdict,  to  amount  to  a  con- 
version ?  Mauls,  J, — ^You  neither  aver  the  production  of  the  bills  of 
lading,  nor  allege  any  excuse  for  not  producing  them.]  The  declaration 
shows  that  the  defendant  has  incapacitated  himself  from  delivering  the 
goods,  and  that  they  are  wholly  lost  to  the  plaintiff.  [Cresswell,  J. — 
That  is  an  inference  of  law  which  does  not  arise  from  the  facts  stated.] 
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It  is  an  inference  of  fact ;  though,  nndoubtedly,  it  might  have  been 
alleged  with  greater  accuracy.  [Maulb,  J. — The  declaration  does  not 
0how  that  the  goods  were  the  goods  of  the  plaintiff,  or  that  they  were 
converted.^  Having  receiyed  the  goods  as  Ronnie's,  the  defendant  is 
estopped  from  denying  the  title  of  Rennie  or  his  assignee.  The  case 
is  somewhat  analogous  to  Hawes  v.  Watson,  2  B.  &;  C.  640  (E.  G.  L. 
R.  vol.  9),  4  D.  A;  R.  22,  R.  A;  M.  6 :  there  A.,  on  the  26th  of  p^g- g 
^September,  sold  to  B.,  by  contract,  one  hundred  casks  of  tallow,  ^ 
then  lying  at  a  wharf,  at  so  much  per  cwt.,  and  on  the  same  day  gave 
him  a  written  order  to  the  wharfingers,  <<  to  weigh,  deliver,  transfer, 
and  re-house"  the  same ;  and,  on  the  next  day,  B.,  who  had  previously 
entered  into  a  contract  with  C.  &  Go.  for  the  sale  of  the  three  hundred 
casks  of  tallow,  in  part  fulfilment  of  that  contract,  obtained  from  the 
wharfingers,  and  sent  to  0.  &  Co.,  the  following  acknowledgment : — 
«<  Messrs.  C.  &  Co.  We  have  this  day  transferred  to  your  account  (by 
virtue  of  an  order  from  B.)  one  hundred  casks  of  tallow,  &c.,  with 
charges  from  the  10th  October :"  and,  upon  receipt  of  this,  C.  &  Co. 
paid  B.  the  full  amount  of  the  tallow,  and  shortly  afterwards  the  wharf- 
ingers delivered  twenty-one  of  the  casks  to  the  order  of  G.  &  Co. :  on 
the  11th  October,  B.  stopped  payment,  and,  on  the  14th,  A.,  the  original 
vendor,  sent  notice  to  the  wharfingers  not  to  deliver  the  remainder  of 
the  tallow  to  B.  or  his  order,  although  the  tallow  had  not  been  weighed. 
It  was  held,  in  trover  by  C.  k  Go.  against  the  wharfingers,  that,  after 
their  acknowledgment  that  they  had  transferred  the  tallow  to  C.  &  Co.'s 
account,  they  held  it  as  the  agents  of  C.  k  Co.,  and  therefore  were 
estopped,  and  could  not  set  up  as  a  defence  a  right  in  A.  to  stop  it  in 
tramitu.  Smith  v.  Marsach,  6  Man.  Or.  k  S.  486  (E.  C.  L.  B.  vol.  60), 
6  D.  &  L.  863,  recently  decided  in  this  court,  is,  in  principle,  the  same. 
There,  the  second  count  stated  that  C.  W.  made  her  bill  of  exchange, 
payable  to  her  order,  and  directed  the  same  to  the  defendant ;  that  the 
defendant  accepted  the  bill ;  and  that  C.  W.  endorsed  it  to  the  plaintiff. 
The  defendant  pleaded  that  C.  W.,  before  iCnd  at  the  time  of  the  endorse- 
ment, was,  and  still  continued,  the  wife  of  one  E.  W.  and  that  E.  W. 
never  authorized,  or  consented  to,  the  endorsement  of  the  *bill  p^o-i  q 
by  her.  And  it  was  held,  that  the  plea  was  bad  in  substance,  '- 
inasmuch  as  it  is  not  competent  to  the  acceptor  of  a  bill  made  payable 
to  the  order  of  the  drawer,  to  say  that  the  latter  has  no  power  to 
endorse,  when  he  himself  has,  by  his  acceptance  of  the  bill  so  drawn, 
asserted  that  the  drawer  has  such  power;  and  that  notwithstanding 
that  the  acceptor  may,  in  such  case,  be  compelled  to  pay  the  bill  twice, 
— the  husband's  property  in  the  bill  not  being  changed  by  the  endorse- 
ment of  the  wife,  unauthorized  by  him. 

Maulb,  J. — I  am  of  opinion  that  the  declaration  in  this  case  is  bad, 
and  consequently  that  the  defendant  is  entitled  to  judgment.  The 
declaration  certainly  is  a  very  strange  one :  and  the  pleas  appear  to  me 
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to  be  Btill  more  strange.  Assuming  the  declaration  to  be  in  case,  it  has 
been  attempted  to  be  supported,  on  the  authority  of  a  case  of  L^y  v, 
Langridge,  in  the  Exchequer.  If,  however,  the  declaration  is  in  case, 
it  proceeds  upon  a  supposed  liability  arising  out  of  a  contract  transferred 
by  the  endorsement  of  certain  bills  of  lading.  Now,  it  is  perfectly  clear 
that  a  contract  cannot  be  transferred  so  as  to  enable  the  transferee  to 
sue  upon  it.  Generally  speaking,  the  law  has  endeayoured  to  assimilate 
actions  of  tort  arising  out  of  contracts,  with  actions  on  contracts,  giving 
the  plaintiff  the  election  to  adopt  either  form  of  remedy ;  as  in  the  case 
of  actions  against  carriers,  and  the  like.  Now,  here,  the  duty,  the 
breach  of  which  is  complained  of,  entirely  arises  out  of  contract.  I  do 
not  think,  under  these  circumstances,  that  a  right  to  sue  can  be  trans- 
ferred :  therefore,  the  declaration,  as  a  declaration  in  case  for  a  breach 
of  duty,  is  clearly  bad. 

Considering  it,  as  I  thought  at  first  it  might  be  considered,  as  an 
informal  count  in  trover,  I  also  think  it  substantially  bad.  It  does  not 
♦^901  ^^^^  ^^^^  ^^®  goods  "^mentioned  in  the  bills  of  lading,  were  the 
-'  plaintiff's  goods.  It  states  that  the  goods  were  shipped  by  Ben- 
nie,  and  that  the  defendant,  upon  their  shipment,  signed  bills  of  lading, 
undertaking  to  deliver  them  at  Bombay,  to  Rennie,  or  his  assigns. 
Assuming  that  the  defendant  is  estopped  from  denying  all  that  is 
admitted  on  the  face  of  the  record,  it  is  not  admitted  that  the  goods 
were  once  the  property  of  Rennie,  or  that  they  afterwards  became  the 
property  of  the  plaintiff.  If  I  were  to  hazard  a  conjecture  on  the 
subject,  I  should  say  that  they  were  not  Ronnie's  goods;  for,  if 
they  had  been,  the  plaintiff  would,  no  doubt,  have  so  alleged.  It  is 
quite  consistent  with  what  is  alleged,  that  the  goods  were  not  the  goods 
of  Rennie,  and  that  the  plaintiff  has  no  property  whatever  in  them. 
Another  essential  property  of  trover  is  also  wanting  here.  It  appears 
that  the  plaintiff  claims  to  be  the  endorsee  of  two  bills  of  lading,  which 
were  signed  by  the  defendant,  making  the  goods  deliverable  at  Bombay ; 
but  it  does  not  appear  that  the  bills  of  lading  were  ever  transmitted  to 
Bombay,  or  presented  to  the  defendant  there.  The  duty  of  the  defendant, 
as  shipowner,  was,  to  keep  the  goods  until  some  person  presented  the  bills 
of  lading  to  him  at  Bombay.  But  it  is  said,  that,  although,  on  the 
arrival  of  the  ship,  with  the  goods  on  board,  at  Bombay,  the  plaintiff 
was  the  bond  fide  holder  and  endorsee  of  the  bills  of  lading,  and  was 
then,  and  at  the  time  of  the  committing  of  the  grievances,  the  assignee 
of  the  said  bills  of  lading,  and  of  the  goods,  according  to  the  terms  of 
the  said  bills  of  lading,  and  according  to  the  custom  of  merchants  in 
that  behalf,  and  lawfully  entitled  to  the  possession  of  the  said  goods, 
on  production  of  the  said  bills  of  lading, — ^yet  the  defendant  wrong- 
fully, and  contrary  to  his  duty,  and  to  the  custom  of  merchants  in  that 
behalf,  delivered  the  goods  to  certain  other  persons,  to  the  plaintiff  un- 
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known,  not  being  the  *bondfide  holders  or  endorsees  or  assigns  of  r 4,091 
the  said  bills  of  lading,  and  not  to  the  plaintiff,  or  to  any  person  on  ^ 
the  plaintiff's  behalf,  and  that  the  goods  thereby  were  wholly  lost  to  the 
plaintiff.  It  was,  however,  the  defendant's  duty  to  keep  the  goods  yrom 
the  plaintiff,  until  he,  or  some  person  on  his  behalf,  produced  the  bills 
of  lading.  Then,  the  fact  of  the  shipowner  not  keeping  the  goods  on 
board  the  ship  for  an  indefinite  time,  clearly  does  not  amount  to  a  con- 
version. He  has  a  right  to  deliver  them  to  some  one,  until  the  bill  of 
lading  is  produced.  There  is  nothing  in  this  declaration  to  show  that 
this  defendant  has  done  anything  else :  the  declaration,  therefore,  is 
clearly  bad  as  a  count  in  trover ;  and  there  must  be  judgment  for  the 
defendant. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  It  was  .insisted,  in  the 
first  place,  that  this  is  an  action  of  tort  arising  out  of  a  contract.  The 
breach  of  a  contract  may  be  a  wrong  in  respect  of  which  the  party 
injured  may  sue  in  case,  instead  of  suing  upon  the  contract.  This  is 
properly  a  case  of  that  sort.  But  it  is  difScult  to  imagine  that  such  a 
cause  of  action  can  be  conveyed  to  one  to  whom  the  contract  is  not 
transferable.  Assuming,  however,  that  that  may  be,  does  the  declara- 
tion here  show  any  such  breach  of  duty  towards  'the  plaintiff,  as  to 
entitle  him  to  sue  the  defendant  ?  The  duty  that  is  alleged,  is,  to 
deliver  the  goods  upon  the  production  of  the  bills  of  lading ;  but  it  is 
not  alleged  that  the  bills  of  lading  were  produced. 

As  to  the  other  view  of  the  case, — treating  the  count  as  an  informal 
count  in  trover, — the  plaintiff  has  carefully  avoided  alleging  that  Bon- 
nie had  any  property  in  the  goods.  The  case  stands  thus : — Goods  are 
shipped  by  Bennie,  and  the  defendant  contracts  to  deliver  them  at 
Bombay  to  Bennie  or  assigns.  That  contract  is  not  "^transfer-  r-i^onn 
able :  and,  assuming  that  the  property  in  the  goods  would  pass,  ^ 
by  the  endorsement  of  the  bills  of  lading,  to  assigns,  there  is  no  aver- 
ment here  that  the  goods  were  the  property  of  Bennie,  and  nothing  to 
show  that  the  property  is  in  the  plaintiff.  But,  supposing  the  property 
to  be  in  the  plaintiff,  and  the  declaration  can  be  construed  as  containing 
an  averment  to  that  effect,  it  clearly  contains  nothing  that  amounts  to 
an  averment  of  a  conversion. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Whether  or  not 
this  declaration  is  sustainable  as  showing  a  cause  of  action  in  case,  has 
been  rested  upon  the  case  of  Levy  v.  Langridge.  It  is  to  be  observed, 
however,  that,  when  that  case  was  cited  in  Winterbottom  v.  Wright,  10 
M.  &  W.  109,t  Aldbbson,  B.,  said  that  the  decision  there  proceeded 
upon  the  ground  of  fraud  and  knowledge  in  the  defendant, — wholly 
irrespective  of  contract.  Brown  v.  Boorman,  which  was  referred  to  in 
the  course  of  the  argument,  simply  establishes,  that,  if  there  be  a  con- 
tract, and  something  is  to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract,  if  there  is  a  breach  of  duty  in  the 
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course  of  that  employment,  the  party  injured, — that  is  the  party  to  the 
contract^ — may  recover  either  in  tort  or  in  contract. 

As  to  the  other  point, — whether  the  count  may  be  treated  as  an 
informal  count  in  trover, — it  is  to  be  remarked,  that  in  order  to  con- 
stitute a  good  count  in  trover,  there  must  either  be  the  usual  allegation 
of  a  conversion,  or  such  a  statement  of  facts  as  must  inevitably  lead  to 
the  conclusion  that  there  has  been  a  conversion.  There  is  no  distinct 
averment  of  a  conversion  here,  nor  any  statement  to  warrant  the  con- 
clusion that  the  defendant  has  been  guilty  of  a  conversion.  The  decla- 
ration, therefore,  is  essentially  bad. 

^oocy\  *Talfourd,  J. — ^I  also  think,  for  the  reasons  given  by  the  rest 
^  of  the  court,  that  this  declaration  is  equally  bad,  whether  con- 
sidered as  a  count  in  case  or  as  an  informal  count  in  trover.  If  the 
declaration  alleges  that  the  property  in  the  goods  was  in  the  plaintiff 
(which  I  do  not  think  it  does),  it  does  not  allege  a  conversion.  It  states 
that  the  plaintiff,  as  the  bond  fide  holder  and  assignee  of  the  bills  of 
lading,  was  entitled  to  the  possession  of  the  goods,  upon  the  production 
of  the  bills  of  lading :  but  it  does  not  allege  the  production  of  the  bills 
of  lading,  or  show  that  the  goods  were  destroyed,  or  that  it  had  become 
impossible,  by  any  -act  of  the  defendant,  to  deliver  the  goods.  Our 
judgment  must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 

That  an  action  of  trespass  on  the  ease,  lies  in  against  a  carrier,  "  for  he  is  the  person  who  ha  si 
general  for  breach  of  duty  by  a  common  carrier,  sostained  the  loss  by  the  negligence  of  the  car- 
see  BeU  V.  Ward,  1  Dana,  147 ;  Bank  of  Orange  rier,  and  whoever  has  sustained  the  loss  is  the 
V.  Brown,  3  Wendell,  158 ;  Lockwood  v.  Ball,  1  proper  party  to  call  for  compensation  flrom  the 
Cowen,  322.  So  in  other  cases  where  the  gist  person  by  whom  he  has  been  injured."  Per 
of  the  transaction  is  a  tort,  if  it  arises  out  of  a  Lord  Eeitton  in  Dawes  v.  Peck,  8  T.  R.  322. 
contract,  the  plaintiff  may  declare  in  tort  or  in  It  seems  clear  from  the  authorities  that  the 
contract  at  his  election :  Stoyel  r.  Westcott,  2  endorsement  of  the  bill  of  lading,  is  not  a  legal 
Day,  422 ;  Balkley  v.  Sterer,  Ibid.  531 :  Vasse  assignment  of  the  contract  The  endorsee  in 
V.  Smith,  6  Cranch,  226.  an  action  of  assumpsit  must  use  the  name  of 

The  bill  of  lading  is  transferable  if  it  be  to  the  consignee.    It  transfers  howerer  the  pio- 

order  or  assigns.   The  endorsement  and  delivery  perty  in  the  goods :  hence  the  endorsee  may 

of  it  transfers  the  property  in  the  goods  f^m  maintain  trover  in  his  own  name.    It  appears 

the  time  of  the  delivery.    The  honA  fidt  holder  upon  general  principles  and  parity  of  r 


of  the  bill  of  lading,  endorsed  by  the  consignee,  an  action  on  the  case  for  negligence  by  which 

is  entitled  to  the  goods  if  he  purchased  the  bill  the  goods  were  injured,  might  be  maintained  by 

for  a  valuable  consideration.   3  Kent  Com.  207.  the  endorsee,  provided  the  endorsement  to  him 

Carriers,  when  guilty  of  a  dereliction  of  their  was  before  the  cause  of  action  aooraed.    Why 

duties,  can  be  sued  either  in  assumpsit  for  a  then,  if  there  is  a  refusal  by  the  carrier  to  do 

breach  of  contract ;  in  case  on  their  common  law  his  duty  by  delivery  of  the  goods  to  the  endonee, 

liability ;  or  in  trover  for  a  wrongful  delivery  or  may  not  the  endorsee  maintain  an  aotion  on  the 

abuse  of  trust    The  party  in  whom  the  legal  ease  in  his  own  name  ? 
interest  is  vested,  is  the  proper  party  to  an  action 
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♦OVERTON  and  Another  v.  HARVEY.    Feb.  15.      [*324 

In  Msumiwit  hj  endorsees  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded, — 
that  the  plaintiiEs  had  brought  a  former  action  against  him  upon  the  same  bill  (setting  out 
the  declaration  in  such  former  action),— That  the  defendant  pleaded  to  the  count  on  the  bill, 
that  after  the  acceptance  and  endorsement  thereof,  and  whilst  the  plaintiffs  were  the  holders, 
and  before  it  became  due,  it  wak  agreed  between  the  plaintiifii  and  the  defendant,  that,  in  the 
CTcnt  of  the  bill  being  dishonoured,  the  plaintiffs  should  recelTC  from  the  defendant  a  warrant 
of  attorney  for  the  amount  of  the  bill,  with  interest  and  expenses,  and  that  judgment  should 
be  entered  up  thereon,  but  that  no  execution  should  issue  upon  such  judgment  until  the 
25th  of  December,  184S,  and  that  the  time  for  payment  of  the  bill  should  be  extended  until 
that  day ;  that  the  bill  became  due  on  the  22d  of  September,  1847,  and  that  the  defendant 
was  ready  and  willing  to  give  and  execute,  and  then  tendered  and  offered  to  the  plaintiffs, 
his  warrant  of  attorney,  pursuant  to  the  agreement,  and  requested  them  to  accept  the  same, 
and  to  extend  the  time  of  payment  of  the  bill  until  the  25th  of  December,  184B,  but  that  the 
plaintiffs  refused  and  neglected  so  to  do,  and,  in  yiolation  of  the  agreement,  sought  to  enforce 
payment  of  the  bill;  that  the  plaintiffs  replied  de  injurid  to  such  plea;  and  that  the  defendant 
obtained  judgment  in  the  said  action.  The  plea  then  proceeded  to  aver  tiie  identity  ef  the 
bill  and  the  causes  of  action  in  both  cases. 

To  this  plea,  the  pliunUfis  replied,  that  they  did  extend  the  time  for  payment  of  the  bill  until 
and  after  the  said  25th  of  December,  1848,  and  that  they  had  not,  since  the  said  recovery  in 
the  said  plea  mentioned,  sought  to  enforce  the  payment  of  the  bill,  which  still  remained 
unpaid,  and  that  the  defendant  had  not  given  or  executed  to  the  plaintiffs  a  warrant  of 
attorney : — 

Held,  on  demurrer  to  the  replieatico,  that  the  plea,  though  eentainiag  unnecessaiy  details  of 
the  pleadings  in  the  former  action,  was  a  good  answer  to  this  action ;  and  that  the  replication 
was  bad. 

This  was  an  action  of  assumpsit,  commenced  by  writ  of  summons^ 
dated  the  9th  of  January,  1849. 

The  first  count  of  the  declaration  stated,  thaft,  theretofore,  to  wit^  on 
the  19th  of  June,  1847,  one  Robert  Remmett  made  his  bill  of  exchange 
in  writing,  bearing  date,  to  wit,  the  day  and  year  aforesaid,  and  then 
directed  the  same  to  the  defendant,  and  thereby  required  the  defend- 
ant to  pay  to  the  order  of  the  said  Robert  Remmett  the  sum  of  5752.  Is.y 
for  yalue  received,  three  *month8  after  the  date  thereof,  which  r^^oor 
period  had  elapsed  before  the  commencement  of  the  suit ;  and  the  ^ 
defendant  then  accepted  the  said  bill  of  exchange ;  and  the  said  Robert 
Remmett  then  endorsed  the  said  bill  of  exchange  to  one  Owen  Parry ; 
and  the  said  Owen  Parry  then  endorsed  the  said  bill  of  exchange  to  the 
plaintifis ;  and  the  defendant  then,  in  consideration  of  the  premises, 
promised  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill  of 
exchange,  according  to  the  tenor  and  effect  thereof^  and  of  the  said 
acceptance  and  endorsements  thereof. 

There  was  also  a  count  upon  an  account  stated. 

Plea, — to  the  first  count, — that  the  plaintiffs  ought  not  to  be  admitted 
or  received  to  declare  against  the  defendant,  or  to  implead  him,  in 
respect  of  the  several  causes  of  action  in  the  declaration  mentioned, 
because  the  defendant  said  that  the  plaintiffs,  theretofore,  and  before  the 
commencement  of  the  suit,  and  after  the  said  bill  of  exchange  in  the 
first  count  mentioned  became  due  and  payable,  and  after  the  making  of 
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the  promises  in  the  declaration  mentioned,  to  wit,  on  the  2d  of  October, 
1847,  in  the  court  of  our  lady  the  Queen,  before  Her  justices  at  West- 
minster, impleaded  the  defendant  in  an  action  on  promises,  and  after- 
wards, to  wit,  on  the  25th  of  October,  in  the  year  aforesaid,  declared 
against  the  defendant  in  the  said  action,  for  that  the  said  Robert  Rem- 
mett,  on  the  said  19th  of  June,  1847,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  Robert  Remmett,  three 
months  after  the  date  thereof  (which  period  the  plaintiffs  therein  ayerred 
had  elapsed  before  the  commencement  of  the  said  action),  the  sum  of 
5752.  !«.,  for  value  received,  and  that  the  defendant  then  accepted  the 
said  bill,  and  that  the  said  Robert  Remmett  then  endorsed  the  same 
*^9fil  *^  *^®  ®*^^  Owen  Parry,  who  then  endorsed  the  same  to  the  *plain- 

-^  tiffs,  and  that  the  defendant  then,  in  consideration  of  the  said 
premises,  promised  the  plaintifis  to  pay  them  the  amount  of  the  said 
bill  according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance 
and  endorsement  thereof;  and  also  that  the  defendant,  on  the  1st  of 
October,  18^,  was  indebted  to  the  plaintiffs  in  lOOOZ.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiffs  on  an  account  then  stated 
between  the  plaintiffs  and  the  defendant ;  and  that  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of 
the  last-mentioned  premises,  promised  the  plaintiffs  to  pay  them  the 
said  last-mentioned  sum  of  money ;  yet  that  the  defendant  had  disre- 
garded his  promises,  and  had  not  paid  the  amount  of  the  said  bill  of 
exchange,  or  any  part  thereof,  or  any  of  the  said  several  sums  of  money 
in  the  declaration  mentioned,  or  any  part  thereof;  to  the  damage  of 
the  plaintiffs  of  10002. :  That,  the  plaintiffs  having  so  declared  in  the 
said  action  as  aforesaid,  the  defendant  afterwards,  in  due  course,  and 
according  to  the  practice  of  the  said  court,  to  wit,  on  the  8th  of  Novem- 
ber, 1847,  by  H.  P.  Holt,  his  attorney,  pleaded  to  the  said  action,  in 
manner  following,  that  is  to  say,  to  the  last  count  of  the  said  declara- 
tion in  the  said  action,  the  defendant  then  pleaded  that  he  did  not 
promise  in  manner  and  form  as  therein  alleged,  &c.,  and  to  the  said 
first  count  of  the  said  declaration  in  the  said  action,  the  defendant 
then  pleaded,  that,  after  he  accepted  the  said  bill  of  exchange  in  that 
count  mentioned,  and  after  the  endorsement  thereof  by  the  said  Robert 
Remmett  to  the  said  Owen  Parry,  and  after  the  endorsement  thereof 
by  the  said  Owen  Parry  to  the  plaintiffs,  and  whilst  the  said  plaintiffs  were 
the  holders  thereof,  and  before  the  same  became  due  and  payable,  to 
wit,  on  the  19th  of  June,  1847,  it  was  agreed  by  and  between  the  plaintiffs 
and  the  defendant,  that,  in  consideration  that  the  defendant  would,  in  the 
*^271  *®^®^*  ^^  ^^®  ®*^^  ^^'^  ^^  exchange  being  dishonoured  by  the 

^  defendant  when  the  same  should  be<^me  due  and  payable,  then 
give  and  duly  execute  to  the  plaintiffs  his  warrant  of  attorney  for  the 
amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  5752.  1«.,  and 
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also  for  all  charges  and  expenses  relating  to  the  said  warrant  of  attor- 
ney, to  be  paid  on  the  25th  of  December,  1848,  with  interest,  at  the 
rate  of  SI.  per  cent,  per  annnm,  payable  half-yearly,  to  be  computed 
firom  the  day  when  the  said  bill  should  become  due  and  payable,  and 
would  also  allow  judgment  to  be  then  immediately  entered  on  such  war- 
rant of  attorney,  and  registered ;  that  they  the  said  plaintiffs  would 
then  accept  such  warrant  of  attorney  from  the  defendant,  and  would 
not  issue  any  execution  thereon  until  the  25th  of  December,  1848,  and 
would  not  enforce  the  said  bill  as  against  the  said  defendant,  but  would 
extend  the  time  for  payment  of  the  same  until  the  day  and  year  last 
aforesaid ;  that  the  said  bill  became  due  and  payable  on  the  22d  of 
September  then  last  past,  and  was  then  dishonoured  by  the  defendant ; 
that,  when  the  said  bill  became  due  and  payable,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  defendant,  in  pursuance  of  the  agreement, 
was,  and  from  thence  until  the  time  of  pleading  the  said  last-mentioned 
plea,  had  been,  and  still  was,  ready  and  willing  to  give  and  execute, 
and  then  tendered  and  offered  to  the  plaintiffs,  his  warrant  of  attorney 
for  the  amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  5752.  1«., 
and  also  for  all  charges  and  expenses  relating  to  the  said  warrant  of 
attorney,  to  be  paid  on  the  25th  of  December,  1848,  and  was  also  then, 
and  from  thence  until  the  pleading  of  the  said  last-mentioned  plea  had 
been,  and  then  still  was,  ready  and  willing,  and  then  offered,  to  allow 
judgment  to  be  then  immediately  entered  on  such  warrant  of  attorney, 
and  registered,— of  all  which  premises,  the  plaintiffs,  to  wit,  on  the  day 
and  ^ear  last  aforesaid,  had  due  notice,  and  were  then  requested  r^i^qo^ 
by  the  defendant  to  accept  such  warrant  of  attorney  as  aforesaid  ^ 
from  the  defendant,  and  to  extend  the  time  of  payment  of  the  said  bill 
until  the  said  25th  of  December,  1848 ;  yet  that  the  plaintiffs  did  not 
nor  would  accept  the  said  warrant  of  attorney  from  the  defendant,  but 
wholly  refused  and  neglected  so  to  do,  and  then  unjustly,  and  in  viola- 
tion of  the  said  agreement,  sought  to  enforce  payment  of  the  said  bill 
of  exchange  by  the  defendant ;  and  the  defendant  then,  in  and  by  the 
said  last-mentioned  plea,  offered  and  alleged  that  he  was  ready  to  verify 
the  same :  That  he,  the  defendant,  having  so  pleaded  to  the  said  action 
as  aforesaid,  the  plaintiffs,  afterwards,  to  wit,  on  the  8th  of  November, 
1847,  in  due  course,  and  according  to  the  practice  of  the  said  court, 
replied  to  the  said  pleas  of  the  defendant  in  the  said  action,  in  manner 
following,  that  is  to  say,  by  joining  issue  upon  the  said  first  plea  of  the 
defendant,  and  replying  to  the  said  last  plea  of  the  defendant,  that  the 
defendant,  of  his  own  wrong,  and  without  the  cause  by  the  defendant 
in  the  said  plea  alleged,  broke  his  said  promise,  and  did  not  pay  the 
amount  of  the  said  bill  in  the  said  first  count  in  the  said  declaration  in 
the  said  action  mentioned,  in  manner  and  form  as  the  plaintiffs  had 
above  in  the  said  fii;|^  count  in  that  behalf  complained ;  and  the  plaintiff 
in  and  by  the  said  replication  prayed  that  the  same  might  be  inquired 
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of  by  the  country,  &c. :  That  the  defendant  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  joined  issue  upon  the  said  last-mentioned  repli- 
cation :  That,  issue  haying  been  so  joined  in  the  said  action  as  aforesaid, 
such  proceedings  were  thereupon  had  in  the  said  suit,  that  afterwards^ 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  18th  of  No- 
vember, 1847,  at  Westminster  Hall,  in  the  county  of  Middlesex,  before 
the  Hon.  Sir  G.  Grbsswsll,  knight,  one  of  the  justices  of  our  said  lady 
^QOQ-1  ^^6  ^Queen  of  the  Bench  at  Westminster  aforesaid,  in  the  absence 

^  and  in  the  place  and  stead  of  the  Right  Hon.  Sir  Thomas  Wilde, 
knight,  the  chief  justice  of  the  said  court  of  our  said  lady  the  Queen 
at  Westminster  aforesaid,  the  said  issues  joined  between  the  said  parties 
in  the  said  action,  in  due  course,  and  according  to  the  practice  of  the 
said  court,  came  on  for  trial ;  and  at  the  said  last-mentioned  time  and 
place  came  the  plaintiffs  in  their  own  proper  persons,  and  the  defendant, 
by  H.  F.  Holt,  his  attorney :  and  the  jurors  of  the  jury,  being  sum 
moned  in  the  said  action,  also  came ;  who,  to  speak  the  truth  of  the 
matters  in  issue  in  the  said  action,  being  chosen,  tried,  and  sworn,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided,  did, 
as  to  the  first  issue  joined  between  the  said  parties  as  aforesaid,  upon 
their  oath  say  that  he,  the  defendant,  did  not  promise  as  in  the  last 
count  of  the  said  declaration  in  the  said  action  alleged ;  and,  as  to  the 
last  issue  joined  between  the  said  parties  as  aforesaid,  the  jurors  afore- 
said did,  upon  their  oath  aforesaid,  say  that  the  defendant  did  not,  of 
his  own  wrong,  or  without  the  cause  by  the  defendant  in  the  said  last 
plea  of  the  defendant  alleged,  break  his  said  promise,  and  that  the  de- 
fendant, for  the  causes  by  him  in  his  said  last  plea  in  that  behalf  alleged^ 
did  not  pay  the  amount  of  the  bill  in  the  said  first  count  of  the  said 
declaration  in  the  said  action  mentioned,  in  manner  and  form  as  in  that 
plea  was  alleged :  That  thereupon,  afterwards,  and  after  the  said  trial 
of  the  said  action,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  2d  of  December,  1847,  by  the  consideration  and  judgment  of  the 
said  court,  it  was  considered  that  the  plaintiffs  should  take  nothing  by 
their  said  writ  in  the  said  action,  but  that  they  should  be  in  mercy,  &c., 
and  that  the  defendant  should  go  without  day,  &c. ;  and,  by  the  like 
consideration  and  judgment,  it  was  further  considered  by  the  court 
^aoA-i  *there  that  the  defendant  should  recover  against  the  plaintiffs 

-^  812.  1«.  Id.  for  his  costs  and  charges  by  him  about  his  defence 
in  that  behalf  laid  out  and  expended,  by  the  court  there  adjudged  to 
the  defendant,  and  with  his  assent,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;  and  that  the  defendant  should 
have  execution  thereof,  &c., — -prout  patet^  &c. :  That  the  said  bill  of 
exchange  in  the  said  first  count  of-  the  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said 
bill  of  exchange  in  the  ^rst  count  of  the  declaration  in  this  action  men- 
tioned, were  one  and  the  same,  and  not  other  or  dffierent  bills  of  ex- 
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change ;  and  that  the  said  supposed  account  stated  in  the  last  count  of 
the  declaration  in  the  said  action  in  which  judgment  was  so  given  as  afore- 
said, mentioned,  and  the  said  account  stated  in  the  said  last  count  of  the 
said  declaration  in  this  action  mentioned,  were  one  and  the  same  account 
and  not  other  or  different  accounts  stated ;  and  that  the  said  supposed 
promises  and  causes  of  action  in  the  said  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said  pro- 
mises and  causes  of  action  in  the  declaration  in  this  action  mentioned, 
were  the  same  promises  and  causes  of  action,  and  not  other  or  different 
promises  or  causes  of  action:  and  this  the  defendant  was  ready  to 
verify  hy  the  said  record,  wherefore,  the  defendant  prayed  judgment 
whether  the  plaintiffs  ought  to  be  permitted  to  implead  the  defendant 
for  the  alleged  breach  of  promises  in  the  said  first  count  of  the 
declaration  in  this  action  mentioned,  or  to  say  that  he,  the  defendant, 
promised  as  in  the  last  count  of  the  said  declaration  in  this  action  men- 
tioned, &e. 

To  this  plea,  the  plaintiffs  replied,  that  they,  the  plaintiffs,  ought  not 
to  be  barred  from  declaring  against  the  defendant,  or  from  impleading 
him  in  respect  of  the  ^causes  of  action  in  the  said  first  count  r^coo-i 
of  the  said  declaration  in  this  action  mentioned,  because  they  ^ 
said  that  they,  the  plaintiffs,  <2t<2  extend  the  time,  and  give  the  defend- 
ant time  for  payment  of  the  bill  of  exchange  in  the  said  first  count  of 
the  declaration  in  this  action  mentioned,  until  and  after  the  said  25th 
of  December,  1848,  and  the  plaintiffs  had  not,  since  the  said  recovery 
in  the  said  plea  mentioned,  until  the  commencement  of  this  suit,  sought 
to  enforce  the  payment  of  the  bill  of  exchange  in  the  said  first  count 
of  the  declaration  in  this  action  mentioned,  and  the  amount  of  the  bill 
of  exchange  was  still  unpaid  to  the  plaintiffs ;  that  the  said  25th  of 
December,  1848,  had  elapsed  and  passed  long  before  the  commencement 
of  this  suit ;  and  that  the  defendant  had  not,  at  any  time  hitherto, 
given  or  executed  to  the  plaintiffs  any  warrant  of  attorney  for  the 
amount  of  the  said  bill,  or  any  part  thereof,  or  otherwise  howsoever ; 
and  that  this  the  plaintiffs  were  ready  to  verify,  wherefore  the  plaintiffs 
prayed  judgment  if  they  ought  to  be  barred  from  impleading  the  defend- 
ant for  the  said  breach  of  promise  in  the  tfaid  first  count  of  the  decla- 
ration in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  prosequi, 

Speeial  demurrer  to  the  replication  to  the  first  count,  assigning  for 
causes, — that,  although  the  said  replication  confesses  that  the  judgment 
in  the  said  plea  mentioned,  was  given  by  the  said  court  therein  also 
mentioned,  and  that  the  same  remains  in  full  force 'and  effect,  and  not 
in  the  least  reversed  or  made  void,  yet  the  said  replication  does  not 
state  or  show  any  cause  or  reason  why  the  said  Judgment  should  not, 
and  does  not,  estop  the  plaintiffs  to  declare  againat  the  defendant,  or  to 
implead  him  in  respect  of  the  several  causes  of  action  in  the  said  first 
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count  of  the  declaration  in  this  action  mentioned ; — that  an  existing 
and  nnreyersed  judgment  in  the  defendant's  favoor,  upon  a  plea  in  bar 
^Qoo-i  gi^ei^  by  a  *court  of  competent  jurisdiction,  in  an  action  of  con- 
-^  tract,  precludes  and  estops  the  plaintiffs  from  again  vexing  or 
suing  the  defendant  by  a  further  action  or  suit,  upon  or  in  respect  of 
the  some  identical  cause  of  action  as  that  to  which  such  plea  was 
pleaded ; — ^that,  the  said  judgment  on  the  said  plea  of  the  defendant, 
being  and  remaining  in  full  force  and  effect,  and  not  in  the  least 
reversed  or  made  void,  the  plea  upon  which  the  same  was  given,  must 
be  taken  to  be  a  good  and  valid  one  in  law  ;  and  that  it  can  be  so  only 
upon  the  ground  that  the  agreement  therein  stated  and  set  forth 
operated  as  a  suspensicm  of  the  plaintiff's  right  of  action  upon  or  in 
respect  of  the  said  bill  in  the  first  count  of  the  said  declaration  men- 
tioned, and  which  said  right  of  action  having  been  suspended  by  the 
act  and  agreement  of  the  plaintifb,  is  altogether  gone  and  destroyed  in 
law : — that  it  appears  from  the  said  plea  pleaded  in  the  said  previous 
action,  and  the  said  judgment  given  thereon  as  aforesaid,  that  the  right 
of  action  upon  or  on  account  of  the  said  bill  in  the  said  first  count  of 
the  declaration  mentioned,  hath  been  released  and  extinguished ; — thai 
the  said  replication  is  repugnant,  contradictory,  and  absurd,  in  this,  to 
wit,  that,  although  the  said  replication  confesses  the  several  allegations 
in  the  said  plea  of  the  defendant,  and  that  such  action  as  therein  men- 
tioned was  brought  by  the  plaintifis  against  the  defendant  before  the 
said  25th  of  December,  1848,  yet  the  said  replication  alleges  that  the 
plaintifb  did  extend  the  time,  and  did  give  the  defendant  time,  for 
the  payment  of  the  said  bill  in  the  said  first  count  of  the  declaration  in 
this  action  mentioned,  until  and  after  the  said  2Sth  of  December,  1848 ; 
— that  the  said  last-mentioned  allegati(«  operates  as  an  argumentative 
denial  of  such  action  as  in  the  said  plea  of  the  defendant  mentioned, 
having  been  brought,  as  in  the  said  plea  alleged ; — ^that  it  is  not  stated 
nor  alleged,  nor  doth  it  appear,  in  or  by  the  *said  replication, 
that  the  plaintiffs  ever  called  upon  or  required  the  defendant  to 
give  or  execute  to  the  plaintiflb  the  said  warrant  of  attorney  for  the 
amount  of  the  said  bill,  or  that  the  defendant  ever  refused  to  give  or 
execute  the  said  warrant  of  attorney : — ^that,  even  had  the  defendant 
refused,  such  refusal  would  not  have  conferred  upon  the  plaintiffs  the 
right  to  declare  against  the  defendant,  or  implead  him,  in  respect  of 
the  causes  of  action  in  the  said  first  count  of  the  declaration  in  this 
action  mentioned,  whilst  the  said  judgment  remained  in  force  and  not 
reversed. 

Joinder  in  demurrer. 

(?.  Wood  (with  whom  was  Manninffj  Serjt.},  in  support  of  the  demur- 
rer.— The  plea,  though  perhaps  it  contains  statements  that  are  unneces- 
sary (see  1  Wms.  Saund.  5th  edit.  p.  91  a,  n.  (2) ),  is  nevertheless  a 
good  plea  of  judgment  recovered ;  and  the  replication  affords  no  suffi- 
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cient  answer  to  it.  The  plea  is  a  good  estoppel,  and  is  conclusive ;  and 
it  is  not  competent  to  the  plaintiff  to  show  that  the  judgment  is  bad : 
Trevivan  v.  Lawrence,  1  Salk.  276,  6  Mod.  256,  2  Lord  Raym.  1036 ; 
Vooght  t;.  Winch,  2  B.  &  Aid.  662  ;(a)  Doe  v.  Huddart,  2  C.  M.  &  R. 
316,t  4  Dowl.  P.  C.  437;  Doe  v.  Wright,  10  Ad.  &  E.  763  (E.  C.  L. 
R.  vol.  37),  2  P.  A;  D.  672;  2  Smith's  Leading  Cases,  445.  If  the 
judgment  be  improper,  it  can  only  be  reversed  on  writ  of  error :  Holmes 
V.  Walsh,  7  T.  R.  458.  It  may  be  said  that  the  agreement  stated  in 
the  plea  in  the  former  action,  only  amounted  to  an  agreement  to  suspend 
the  right  of  action :  but  the  recent  case  of  Ford  v.  Beech,  11  Q.  B.  852 
(E.  C.  L.  R.  vol.  63),  5  D.  &;  L.  610,(5)  shows  that  such  an  agreement 
operates  as  a  total  "^extinguishment  of  the  right,  and  is  therefore  r^coo^ 
pleadable  in  bar.  ^ 

The  replication  admits  that  the  judgment  in  the  former  action  is  good, 
and  stands  unreversed,  and  that  the  action  was  brought  in  respect  of 
the  same  causes  of  action  as  those  for  which  this  action  is  brought. 
The  only  answer  that  is  sought  to  be  given  to  the  plea,  is,  that  the 
plaintiffs  did  extend  and  give  time  for  the  defendant  to  pay  the  bill 
until  after  the  day  named,  and  that  that  day  had  elapsed  before  the 
commencement  of  this  suit.  That  is  repugnant  to  the  admission  involved 
in  the  replication.  The  replication  goes  on  to  allege  that  the  defendant 
did  not  give  or  execute  to  the  plaintiffs  a  warrant  of  attorney  for  the 
amount  of  the  bill :  but  it  does  not  state  that  the  defendant  was  ever 
called  upon  to  do  so,  and  that  he  refused.  The  allegation,  therefore, 
is  a  negative  pregnant  with  the  affirmative  that  the  plaintiffs  demanded 
and  the  defendant  refused  to  give  such  warrant  of  attorney.  In  Ripley 
V.  M'Glore,  4  Exch.  845, t(^)  a  declaration  stated  an  executory  contract 
whereby  the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  on  arrival 
by  a  certain  ship,  one-third  of  a  cargo  of  tea,  to  be  consigned  to  the 
plaintiff,  and  delivered  in  Belfast  from  the  ship  to  the  defendant,  at  a 
certain  price,  payable  after  delivery.  The  declaration  then  averred  that 
the  ship  arrived  at  Belfast  with  a  cargo  of  tea  consigned  to  the  plaintiff; 
that  the  plaintiff  was  ready  and- willing  to  deliver  the  cargo  in  Belfast 
to  the  defendant,  according  to  the  agreement ;  yet  the  defendant,  before 
the  arrival  of  the  ship  with  the  cargo  at  Belfast,  discharged  the  plaintiff 
from  delivering  the  cargo,  and  thenceforth  refused  to  perform  the  agree- 
ment. The  third  plea,  as  to  so  much  of  the  breach  as  ^related 
to  discharging  the  plaintiff  from  delivering  the  cargo,  traversed 
the  discharge :  the  fourth  plea,  which  was  pleaded  as  to  so  much  of  the 
breach  as  related  to  the  defendant's  having,  before  the  arrival  of  the 
ship  with  her  cargo  at  Belfast,  discharged  the  plaintiff  from  delivering 

(a)  And  see  3  N.  A  M.  273  (E.  0.  L.  R.  voL  28) ;  5  N.  A  M.  212 ;  3  M.  A  Q.  737  (E.  0.  L.  R. 
rol.  42);  4  M.  A  6.  216,  n.  (E.  0.  L.  R.  toI.  43);  7  M.  Or.  A  S.  331,  338  (E.  C.  L.  R.  roL 
62). 

(6)  And  gee  GibbooB  «.  YonilloD,  8  M.  Or.  A  S.  483  (E.  C.  L.  R.  vol.  65). 

(c)  Affirmed  on  error,  M'Clure  v.  Riplej,  5  Ezob.  140,f 
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the  cargo,  stated,  that,  before  the  cargo  arriyed  at  Belfast,  the  defend- 
ant retracted  his  discharge :  the  fifth  plea,  as  to  the  residue  of  the  breach, 
denied  that  the  plaintiff  was  ready  and  willing  to  deliver  the  cargo.  It 
was  held, — first,  that  the  defendant  was  not  bound,  before  the  arrival 
of  the  cargo,  to  give  the  plaintiff  a  distinct  answer  whether  he  would 
fulfil  the  contract  or  not ; — and,  secondly,  that  a  refusal  by  the  defend- 
ant, before  the  arrival  of  the  cargo,  to  perform  the  contract,  was  not  a 
breach  o^  it ;  but  that  such  refusal  unretracted  down  to,  and  inclusive 
of,  the  time  when  the  defendant  was  bound  to  receive  the  cargo,  was 
evidence  of  a  continuing  refusal,  and  a  waiver  of  the  condition  precedent 
of  delivery ;  and,  consequently,  that  the  defendant  was  liable  for  the 
breach  of  contract.  So,  here,  tha  replication  must  be  taken  to  admit 
that  the  defendant  has  been  continually  offering  to  execute  the  warrant 
of  attorney. 

Peacock  (with  whom  was  Sugh  BiV)^  contri. — The  plea  is  clearly 
bad.  This  action  was  commenced  on  the  9th  of  July,  1849 ;  and  the 
answer  attempted  to  be  set  up  is,  that  the  plaintiffs  ought  not  to  be 
permitted  or  received  to  declare  against  the  defendant,  or  to  implead 
him  in  resj^ct  of  the  several  causes  of  action  in  the  declaration  men- 
tioned, because,  before  the  commencement  of  this  suit,  and  after  the 
bill  of  exchange  in  the  first  count  mentioned  became  due  and  payable, 
and  after  the  making  of  the  promises  in  the  declaration  mentioned,  to 
wit,  on  the  2d  of  October,  1847,  the  plaintiffs  impleaded  the  defendant 
^rto/i-i  in  the  Court  of  *Queen*s  Bench  in  respect  of  the  same  bill  and 
^  causes  of  action ;  and  because  the  defendant  obtained  judgment 
in  that  action  upon  a  plea  alleging  an  agreement  to  suspend  the  plain- 
tiffs' right  to  sue  in  respect  of  the  bill  until  the  25th  of  December, 
1848.  [Maulb,  J. — The  plea  avers  that  the  causes  of  action  in  both 
actions  are  identical.  Then  it  appears  that  an  action  was  brought,  and 
that  the  defendant  pleaded  to  the  action,  and  obtained  a  judgment  that 
he  go  thereof  without  day.  Does  not  that  show  a  sufficient  bar  to  the 
present  action  ?]  It  is  submitted  that  it  does  not.  [Maule,  J. — The 
proper  answer  to  the  plea  would  have  been,  that  the  present  action  was 
not  brought  for  the  same  cause  as  the  former.  The  effect  of  an  agree- 
ment to  suspend  the  remedy  operating  as  a  total  bar,  was  very  much 
considered  in  Ford  v.  Beech,  in  error, — where  the  case  of  Stracy  v.  The 
Bank  of  England,  6  Bingh.  754  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  639, 
was  explained  and  materially  qualified.(a)]  It  sufficiently  appears  on 
the  face  of  the  pleadings  here,  that  this  is  not  for  the  same  cause  of 
action  as  the  former.  An  estoppel  operates  to  prevent  a  party  from 
alleging  a  fact  contrary  to  what  he  has  before  alleged  or  admitted. 
[Cresswell,  J. — Are  you  suing  in  this  action  for  the  same  cause  as  in 
the  first  action  ?]  No.  [Cresswell,  J. — Then,  why  not  traverse  the 
allegation  of  identity  ?]     It  could  not  be  necessary,  when  the  record  as 

(a)  11  Q.  B.  874  (E.  C.  L.  R.  toU  63). 
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it  stands  cJeurly  shows  that  the  two  causes  of  action  are  different. 
Would  it  be  for  the  jury  to  say  whether  or  not  the  two  declarations 
were  the  same?  [Maulb,  J. — I  think  it  would.]  Suppose  a  first 
action  brought  by  the  plaintiff  as  executor,  and  it  turned  out  that  he 
now  claimed  under  letters  of  administration  ?  [Cresswell,  J. — In  that 
case,  he  would  be  a  different  person :  the  cause  of  action  would  be  totally 
different.]  Robinson's  case,  5  Co.  Rep.  32  b,  is  an  authority  to  show, 
♦that,  in  the  case  put,  the  judgment  in  the  former  action  would  r^qoY 
be  no  bar  to  a  second.  ^ 

Wood^  in  reply,  was  stopped  by  the  court. 

Maule,  J. — It  appears  to  me  that  the  plea  in  this  case  is  good,  and 
that  the  replication  is  a  bad  one.  The  action  is  brought,  in  the  ordi- 
nary form,  upon  a  bill  of  exchange.  The  plea,  in  effect,  states  that  the 
plaintiffs  had  brought  a  former  action  against  the  defendant  for  the 
same  cause  of  action,  and  that  in  that  action  the  defendant  obtained 
judgment.  The  plea  goes,  perhaps  unnecessarily,  into  a  detail  of  the 
grounds  on  which  the  judgment  in  the  former  action  was  given.  I 
think,  that,  upon  whatever  ground  that  judgment  was  given,  the  causes 
of  action  being  alleged  to  be  the  same  as  in  the  present  case,  and  that 
allegation  not  being  traversed,  and  there  being  no  incongruity  in 
assuming  the  two  causes  of  action  to  be  the  same,  the  judgment 
operates  as  a  bar.  When  a  court  of  competent  jurisdiction  has  given 
judgment  that  the  defendant  go  without  day,  and  that  judgment 
remains  unreversed,  it  must  be  taken  to  have  been  rightly  given,  and 
the  plaintiff  cannot  have  a  second  action  for  the  same  cause.  The 
replication,  therefore,  in  the  present  case,  not  denying  that  the  cause 
of  action  in  respect  of  which  the  plaintiffs  now  declare,  was  the  same 
as  that  for  which  the  defendant  has  obtained  judgment,  affords  no 
answer  to  the  plea ;  and  consequently  there  must  be  judgment  for  the 
defendant. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  plaintiffs  have 
sued  and  have  failed,  the  defendant  having  obtained  judgment.  The 
declaration  in  the  present  action  seems  to  be  for  the  same  cause  of 
action  as  the  former :  the  plea  avers  that  it  is  so ;  and  the  *repli-  r^ooo 
cation  does  not  deny  it.  In  Robinson's  case,  it  appeared  upon  ^ 
the  face  of  the  pleadings  that  the  two  causes  of  action  could,  not  be 
identical. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  causes  of  action 
must  have  been  the  same  or  different.  If  the  same,  the  judgment 
in  the  former  action  is  a  bar :  if  different,  the  allegation  of  identity 
might  properly  be  traversed  by  the  replication.  The  plaintiff  not 
having  adopted  that  very  obvious  course,  there  must  be  judgment  for 
the  defendant.  Judgment  for  the  defendant. 

A  Jodgment  in  an  action  between  the  same    same  note  is  a  bar  to  a  subsequent  suit :  Tay- 
partks.  in  the  same  form  of  action  and  on  the    lor  v.  M'Knight,  1  Missouri,  282 ;   Cleaton  r. 
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Chamblessy  6  Randolph,  86 ;  Gate*  v.  €N>rehftm,  a  oontraot  for  a  year,  whieh  he  had  Tolimtarilj 

5  Vermont,  317 }  Shafer  v.  Stonebreaker,  4  Gill  abandoned  before  it  waa  performed;  and  the  Jury 

A  Johns.  345 ;  Gardner  «.  Backbee,  3  Cowen,  foand  a  Terdiet  for  the  plaintiff,  on  whieh  jndg- 

120 ;  Hibahaom  v,  Dalleban,  4  Watts,  183.  ment  was  rendered.    It  was  held  that  raeh 

A  suit  against  a  defendant  as  endorser  of  a  finding  was  not  an  estoppel  whieh  oonld  pre- 

note  given  as  conditional  payment  of  goods  sold,  clade  B.  from  muatainlng  an  action  against  A. 

and  a  suit  against  the  defendant  for  goods  sold,  npon  the  contract,  the  jndgment  in  the  former 

are  upon  distinct  and  different  causes  of  action,  suit  not  being  npon  the  same  matter  in  eontro- 

and  a  Judgment  in  the  first  cannot  be  pleaded  rersy  in  the  latter :  Towns  v.  Nimms,  5  New 

in  bar  of  the  second :  Clark  v.  Yonng,  1  Craneh,  Hamp.  259.    See  farther  Ramsey  «.  Hemdon. 

181.  A.  brought  a  snit  against  B.  for  a  month's  1  M'Lean,  450 ;  Wood  «.  Corl,  4  Metealf,  203 : 

labour,  and  B.  under  the  general  issue  set  up  as  Jones  «.  Richardson,  5  Ibid.  247 ;  Salem  India 

a  defence,  that  the  labour  had  been  done  under  Rubber  Co.  o.  Adams,  23  Pickering,  258. 


Ex  parte  KEIGHLET,  In  re  KEIGHLEY  v.  GOODMAN.    Feb.  25. 

The  9l8t  section  of  the  County  Court  Act,  9  4  10  Vict  c.  95,  does  not  preclude  an  attorney  from 
recoTering  fVom  his  client  a  reasonable  remuneration  for  his  work  and  labour  done  <mi  of 
court,  before  the  institution  of  a  suit,  or4ake  away  the  right  of  the  superior  courts  to  allow  on 
taxation  a  reasonable  remuneration  for  this  description  of  labour. 

On  the  28th  of  November,  1848,  Keighley  delivered  to  Goodman 
two  bills  of  costs, — the  one,  of  73Z.  9^.  2<2.,  for  general  business ;  the 
other,  of  202.  19«.  2t2.,  for  business  done  in  relation  to  a  suit  in  the 
Edmonton  county  court,  wherein  Goodman  sought  to  recover  damages 
against  one  Martin  for  an  excessive  distress  upon  goods  in  the  posses- 
sion of  Goodman  under  a  mortgage-deed.  In  the  suit  in  the  county 
court,  Goodman  claimed,  and  recovered,  192.  19«.,  being  121.  10«.,  the 
sum  levied  beyond  the  amount  due  for  rent,  and  7L  9«.,  for  damages, — 
that  sum  having  been  charged  by  Keighley  for  investigating  the  matter 
on  his  behalf, — together  with  6Z.  2«.  4td.  for  costs. 

On  the  5th  of  April,  1849,  Keighley  brought  an  action  against 
^rtQQ-|  Goodman,  in  this  court,  to  recover  the  sum  of  561.  *1«.  6(1.,  the 
-'  balance  alleged  to  be  due  to  him  upon  the  above  bills.  On  the 
14th,  the  first  bill  was  taxed  by  Master  Methold,  under  an  order  of 
CoLTMAN,  J.,  and  91  6«.  6d.  struck  off.  On  the  23d  of  April,  Maule, 
J.,  made  an  order  for  the  taxation  of  the  second  bill ;  and,  on  the  10th 
of  May,  the  parties  attended  before  Master  Park,  who  disallowed  the 
whole  bill,  making  the  following  endorsement  on  the  order: — "I 
certify  that  I  have  disallowed  the  whole  of  the  bill  of  costs  (202.  19«. 
2d.)  under  this  order,  because  I  consider  that  the  act  9  &  10  Vict.  c. 
95,  s.  91,  limits  the  remuneration  of  the  attorney  to  15«. 

The  master's  allocatur  was  as  follows  : — 

'*14th  May,  1849.    Amount  of  bill  ordered  to  be  taxed  by  this  order 
"Ditto  of  bill  under  order  of  23d  April 


£ 

«. 

rf. 

73 

9 

2 

20 

19 

2 

94      8      4 
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£      t.     d,  £  9.     d. 

.       .  94  8      4 

''Taxed  off  first  bill 066 

"DiMllowed  on  seeond  bill SO    10      2  30  58 

64      2      8 
«Addeo8t8ofaetfon       ...........  266 

66      9      2 
"Dedaot  ooBtfl  of  taxation       ..........  10      24 

66      6    10 
<'Cr.  bjca«hofMr.  Marrell   ....--        ...1256 

n  of  county  court  -        -        .        -        •       .       .26      14    88      6    10 

"Balance  due  to  Mr.  Eeigblej £18      0      0 

When  the  parties  were  before  the  master,  Goodman  claimed  credit 
only  for  the  snm  of  121.  5«.  6(2.  received  of  Mr.  Murrell,  and  19/.  19«., 
the  damages  awarded  to  him  in  the  county  court, — making  together  83/. 
4«.  6<i. ;  but  Mr.  Keighley  insisted  upon  giving  credit  for  the  whole 
amount  received  from  the  clerk  of  the  county  court, — 26/.  1«.  4d. :  and, 
after  the  taxation,  Goodman  *tendered  to  Keighley  the  amount  r^oAn 
found  due  by  the  allocatur,  and  the  further  sum  of  6/.  2«.  4(2.,  ^ 
together,  24/.  2%.  4(2. ;  which  sum  Keighley  refused  to  accept. 

J.  JBrawfij  in  Trinity  term  last,  moved,  on  behalf  of  Keighley,  for  a 
rule  calling  upon  Goodman  to  show  cause  why  the  master  should  not  be 
at  liberty  to  review  his  taxation.  He  submitted  that  the  master  had 
taken  an  erroneous  view  of  the  91st  section  of  the  9  &  10  Vict.  c.  95, (a) 
the  scale  of  fees  in  schedule  (D)  showing  that  more  than  the  sums  men- 
tioned in  that  section  must  be  actually  disbursed  before  a  judgment 
could  be  obtained  in  the  county  court.  [Maule,  J. — How  much  is 
charged  in  the  bill  for  <<  appearing  and  acting"  in  the  county  court  ?] 
The  bill  is  not  so  framed  as  to  show  what  is  the  precise  sum  charged 
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for  the  attorney's  mere  '^'appearance  in  court.  The  Court  of 
Queen's  Bench,  in  a  case  of  Ex  parte  Glipperton,  in  re  Green, 
12  Jurist,  1044,  decided  that  this  section  of  the  act  applies  to  costs 

(a)  WUch  enacte  ''that  no  person  shall  be  entiUed  to  appear  for  any  other  party  to  any  pro- 
ceeding in  any  of  the  said  courts,  unless  he  be  an  attorney  of  one  of  Her  Majesty's  superior 
eoorti  of  record,  or  a  barrister-at-law  instructed  by  such  attorney  on  behalf  of  the  party,  or,  by 
leave  of  the  judge,  any  other  person  aUowed  by  the  judge  to  appear  instead  of  such  party ;  but 
no  banister,  attorney,  or  other  person,  except  by  leave  of  the  judge,  shaU  be  entitled  to  be  heard 
to  argue  any  question  as  counsel  for  any  other  person  in  any  proceeding  in  any  court  holden 
under  this  aot :  and  no  person  not  being  an  attorney  admitted  to  one  of  Her  Majesty's  superior 
eonrts  of  record,  shall  be  entitled  to  have  or  recover  any  sum  of  money  for  appearing  or  acting 
on  behalf  of  any  other  person  in  the  said  court :  and  no  attorney  shall  be  entitled  to  have  or 
reoover  therefore  any  sum  of  money,  unless  the  debt  or  damage  claimed  shaU  be  more  than  40«., 
or  to  have  or  recover  more  than  10«.  for  his  fees  and  costs,  unless  the  debt  or  damage  claimed 
shall  be  more  than  52.,  or  more  than  16«.  in  any  case  within  the  summary  jurisdiction  given  by 
this  act ;  and  in  no  ease  shall  any  fee  exceeding  1^  3«.  M,  be  allowed  for  employing  a  barrister 
■s  eounsel  in  the  cause :  and  the  expense  of  employing  a  barrister  or  an  attorney,  either  by 
pUiwtfir  or  d«fendant>  shaU  not  be  allowed  on  taxation  of  costs,  in  the  case  of  a  plaintUT,  where 
less  than  52.  is  recovered,  or,  in  the  case  of  a  defendant,  where  less  than  52.  is  claimed,  or  in  any 
Mse,  unless  by  order  of  the  judge." 
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between  attorney  and  client,  and  includes  everything  that  is  done  by 
the  attorney  in  regard  to  a  suit  in  that  court,  whether  before,  or  at,  or 
after  the  hearing.  That  clearly  is  not  a  correct  view  of  the  statute. 
[Maule,  J. — I  should  certainly  say  that  appearing  and  acting  in  court, 
must  be  something  different  from  business  done  in  the  attorney's  office. 
Wilde,  C.  J. — These  regulations  would  seem  to  be  applicable  only  as 
between  party  and  party.  Maulb,  J. — It  is  not  incident  to  a  court  to 
tax  costs  as  between  attorney  and  client.] 

A  rule  nisi  having  been  granted, 

ByleSy  Serjt.,  in  the  course  of  the  same  term,  showed  cause. — The 
words  of  the  91st  section  are  clear  and  precise,  that  the  attorney  shall 
in  no  case  be  allowed,  on  taxation,  more  than  15«.,  for  appearing  or 
acting  on  behalf  of  any  other  person  in  the  county-court.  [Maule,  J. 
— Is  he  to  have  15«.  only,  or  15«.  plu9  the  expenses  out  of  pocket  ?] 
Fifteen  shillings  plus  the  expenses  out  of  pocket.  The  court  of  Queen  *8 
Bench  has,  in  the  case  referred  to,  put  a  construction  upon  the  statute, 
which  must  govern  this  case,  viz.,  that  the  prescribed  fee  includes  every 
thing  that  is  done  by  the  attorney  in  relation  to  the  suit,  whether  before, 
or  at,  or  after  the  hearing.  Patteson,  J.,  in  delivering  the  judgment 
of  the  court,  there  says :  «  The  words  of  the  section  are  very  clear, — 
<  that  no  attorney  shall  be  entitled  to  have  or  recover  therefore*  (that 
IS,  for  appearing  or  acting  on  behalf  of  any  other  person  in  the  county- 
court),  more  than  the  sums  there  specified,  which  have  been  allowed  by 
*<1491  *^®  master.  We  are  of  ♦opinion  that  the  legislature  did  not 
^  intend  to  make  any  distinction  between  an  attorney's  right  to 
recover  from  the  opposite  party,  and  from  his  own  client.  We  think 
that  the  costs  intended  to  be  allowed  between  party  and  party,  in  regard 
to  the  attorneys,  are,  all  such  costs  as  such  attorneys  are  entitled  to 
receive  from  their  clients ;  and  that  the  latter  part  of  the  section,  which, 
requires  the  order  of  a  judge  for  the  allowance  of  such  costs  as  between 
party  and  party,  was  meant  as  a  further  check  against  the  unnecessary 
employment  of  attorneys,  but  does  not  limit  and  control  the  preceding 
part  of  the  clause.  We  are  further  of  opinion  that  the  words  <  acting 
for  any  other  person  in  the  county-court'  include  every  thing  that  is 
done  by  the  attorney  in  regard  to  a  suit  in  that  court,  whether  before, 
or  at,  or  after  the  hearing."  [Wilde,  C.  J. — I  must  confess  I  should 
have  thought  that  the  91  st  section  applied  only  to  taxations  in  the 
county-court,  and  had  nothing  to  do  with  costs  as  between  attorney  and 
client.]  The  case  of  in  re  Green,  is  plainly  in  accordance  with  the  real 
intention  of  the  legislature.  [Wilde,  C.  J. — The  clause  seems  to  con- 
template that  the  attorney  would  be  no  more  employed  before  the  hear- 
ing than  the  barrister  is.]  It  may  be  so.  [Wilde,  C.  J. — Suppose 
the  attorney  does  not  appear  at  all  in  court,  is  he  to  have  nothing  for 
his  trouble  in  investigating  and  advising  ?]  The  policy  of  the  statute 
was,  to  discourage  the  employment  of  professional  men  in  these  local 
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courts.  [WiLDB,  C.  J. — The  effect  of  your  construction  of  the  9l8t 
section  would  be,  to  drive  the  suitors  into  the  hands  of  parties  who 
certainly  are  not  the  best  calculated  to  promote  their  interests.]  What- 
ever the  consequence  may  be^  the  court  will  not,  with  a  view  to  avoid 
a  supposed  inconvenience,  reject  the  natural  and  obvious  construction 
of  the  clause. 

*«/".  Broumy  in  support  of  his  rule. — The  91st  section  clearly  ri^cyAn 
applies  only  to  costs  incurred  after  the  levying  the  plaint  in  the  ^ 
county  court.  The  case  of  In  re  Green  could  not  have  been  well  con- 
sidered ;  and  it  is  not  exactly  parallel  with  this  case :  the  items  that 
were  objected  to  there,  were,  for  writing  two  letters,  and  for  instruc- 
tions to  sue. 

WiLDB,  C.  J. — Considering  that  the  point  is  one  of  very  general 
interest,  and  that  the  case  referred  to  is  somewhat  loosely  reported,  we 
will  take  time  to  deliberate,  and  to  ascertain  what  was  really  decided 
by  the  Court  of  Queen's  Bench.  Cur.  adv.  vuU. 

Maulb,  J.,  now  delivered  the  judgment  of  the  court :— (a) 

This  was  a  motion  to  review  the  taxation  of  an  attorney's  bill.  The 
master  had  disallowed  certain  items  for  business  done  in  conducting 
preliminary  inquiries  before  commencing  a  suit  in  one  of  the  county 
courts  established  under  the  act  of  9  &  10  Vict.  c.  95.  The  ground  of 
the  disallowance  was,  that  the  91st  section  of  that  act  prevented  the 
attorney  from  having  or  recovering,  for  the  services  in  question,  any 
larger  sum  than  158.  And  this  construction  of  the  section  appears  to 
have  been  adopted  by  the  Court  of  Queen's  Bench,  in  the  case  of  Ex 
parte  Clipperton,  in  re  Green,  for  which  we  were  referred  to  The  Jurist, 
vol.  12,  p.  1044. 

Having  heard  the  case  argued  on  this  question,  and  having  taken 
time  to  consider  it,  we  find  ourselves  compelled  to  adopt  a  differ-  rn^oAA 
ent  construction  of  the  '^'section  in  question.  That  section  begins  ^ 
by  providing  that  no  person  but  an  attorney,  or  a  barrister  instructed 
by  one,  or  a  person  allowed  by  the  judge  to  appear  instead  of  such 
party,  shall  be  entitled  to  appear  in  a  county  court,  for  any  other  party : 
and  such  person  is,  by  the  next  clause,  restricted  from  being  entitled  to 
be  heard  to  argue  a  question  as  counsel,  without  leave  of  the  judge. 
This  is  followed  by  a  clause  in  the  following  words, — <«  and  no  person, 
not  being  an  attorney  admitted  in  one  of  Her  Majesty's  superior  courts 
of  record,  shall  be  entitled  to  have  or  recover  any  sum  of  money  for 
appearing  or  acting  on  behalf  of  any  other  person  in  the  said  court ; 
and  no  attorney  shall  be  entitled  to  have  or  recover  therefore  any  sum 
of  money,  unless  the  debt  or  damage  claimed  shall  be  more  than  40^., 
or  to  have  or  recover  more  than  10«.  for  his  fees  and  costs,  unless  the 
debt  or  damage  claimed  shall  be  more  than  52.,  or  more  than  158.  in 

(o)  The  judgei  preaent  at  the  argument,  were,  Wilde,  C.  J.,  Coltkan,  J,,  Maulb,  J.,  and 
WiLUAMS,  J.    CoLTXAHi  J.,  had  died  before  the  judgment  was  prepared. 
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any  case  within  the  summary  jurisdiction  given  by  this  act."  The  sec- 
tion then  goes  on  to  provide  that  no  fee  exceeding  12.  S$.  6(2.  shall  be 
allowed  for  employing  a  barrister  "  as  cduiuel  in  the  eatuey"  and  that 
the  expense  of  employing  a  barrister  or  attorney  shall  not  be  allowed, 
on  taxation  of  costs,  unless  52.  is  recovered  or  claimed,  or  without  the 
order  of  the  judge. 

The  first  clause, — regarding  the  description  of  persons  who  may  be 
allowed  to  appear  in  the  county  court,  for  another  party,  or  instead  of 
such  party, — seems  very  clearly  to  apply  only  to  the  appearance  in  the 
court  as  a  representative  of  a  party  who  would  otherwise  be  obliged  to 
appear  for  himself.  The  next  provision,  restricting  the  right  to  be 
heard  to  argue  as  counsel,  also  evidently  applies  only  to  a  proceeding 
in  court.  The  clause  in  question  begins  with  this  provision, — «  and  no 
person,  not  being  an  attorney,  admitted,  &c.,  shall  be  entitled  to  have 
or  recover  any  sum  of  money  for  appearing  or  acting  an  behalf  of  any 
*other  person  in  the  said  court.*'    These  words,  certainly,  in  their 
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literal  construction,  apply  only  to  what  is  done  m  the  court:  and 


this  is  not  only  the  literal  sense,  but  the  natural  and  obvious  sense  of 
the  words ;  and  the  subject  of  the  preceding  part  of  the  section  being 
matters  in  court  only,  confirms  this  construction :  indeed,  it  would  be 
difficult,  by  affirmative  words,  more  expressly  to  confine  the  enactment 
to  what  is  done  in  courts  than  by  those  actually  used, — <<  appearing  or 
acting  on  behalf  of  any  other  person  in  the  said  court"  The  words 
next  following,  on  which  the  present  question  immediately  arises,  are, — 
<<  And  no  attorney  shall  be  entitled  to  have  or  recover  therefore  any  sum 
of  money,  unless  the  debt  or  damage  claimed  shall  be  more  than  40«., 
or  to  have  or  recover  more  than  10«.  for  his  fees  and  costly  unless  the 
debt  or  damage  claimed  shall  be  more  than  52.,  or  more  than  15«.,  in 
any  case  within  the  summary  jurisdiction  given  by  this  act."  Here, 
the  word  <<  therefore"  clearly  is  intended  to  refer  to  the  preceding 
words,  <<  for  appearing  or  acting  on  behalf  of  any  other  person  in  the 
said  court :"  so  that  the  right  to  have  or  recover  anything  in  cases  not 
above  40«.,  is  also  taken  away  only  in  respect  of  the  appearing  or  act- 
ing in  court  on  behalf  of  the  party  to  the  suit.  It  is  true  that  the  word 
<<  therefore"  is  not  repeated  in  the  provision  as  to  cases  where  10«.  or 
15s.  may  be  had  or  recovered ;  the  words  being, — ^to  have  or  recover 
more  than  10*.  "for  his  fees  and  costs,"  without  saying  "therefore." 
But  it  appears  to  us  that  this  provision  is  to  be  considered  as  applying 
to  fees  and  costs  for  appearing  and  acting  on  behalf  of  any  other  per- 
son in  the  said  court.  If  this  were  not  so,  it  would  follow,  that,  in 
cases  not  exceeding  40«.,  an  attorney  might  recover  for  what  was  done 
out  of  court,  but  not  in  cases  exceeding  that  amount.(a)  Indeed,  the 
*^4f)l  '''^^^^  ^^  Queen's  Bench,  as  reported  in  The  Jurist,  seem  to 
^  have  considered  that  the  restriction  of  fees  to  lOt.  and  15«.,  as 

(a)  Quoere. 
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well  as  the  preceding  one,  which  deprives  the  attorney  of  any  claim  in 
cases  not  exceeding  40«.,  should  be  understood  of  fees  "  for  appearing 
and  acting  in  court  on  behalf  of  another,"  and  expressed  that  opinion 
in  the  commencement  of  their  judgment ;  observing  that  « the  words 
of  the  section  are  very  clear,  that  no  attorney  shall  be  entitled  to  have 
or  recover  therefore  (that  is,  for  appearing  or  acting  on  behalf  of  any 
other  person  in  the  county  court)  more  than  the  sums  therein  specified." 

It  appears,  therefore,  on  considering  the  words  of  the  enactment, 
taking  the  language  of  the  legislature  in  its  ordinary  sense,  that  the 
restriction  in  question  does  not  apply  to  business  done  out  of  cojart,  before 
a  suit  is  commenced :  and  we  think,  that,  looking  at  the  general  scope 
of  the  enactment,  we  ought  to  come  to  a  similar  conclusion. 

The  subject  of  the  section,  is,  proceedings  in  county  courts, — a  very  fit 
subject  of  regulation  in  an  act  for  establishing  such  courts.  The  act 
certainly  contemplates  that  the  hearing  of  cases  in  the  county  courts 
will  usually  be  short  and  summary.  The  limitation  of  fees  for  acting 
for  a  party  at  such  a  hearing,  is  a  natural  incident  to  such  courts ;  and 
such  limitations  are  not  unusual  in  respect  of  proceedings  in  courts. 
But,  where  one  man  employs  another  to  do  work  and  labour  for  him, 
for  a  reasonable  remuneration,  it  seems  unreasonable  to  say  the  contract 
shall  not  be  binding  if  the  employment  end  in  a  suit  in  a  county  court, 
but  wiU  be  binding  if  it  do  not.  We  think  such  a  restriction  as  this 
would  be,  on  the  liberty  of  entering  into  such  contracts  as  the  parties  . 
think  fit,  ought  not  to  be  implied,  unless  by  a  necessary  implication ; 
and  there  is  none  such  here. 

*The  Court  of  Queen's  Bench  is  reported  to  have  said,  in  Ex 


parte  Clipperton,  in  re  Green,  that  the  legislature  did  not  intend 
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to  make  any  distinction  between  an  attorney's  right  to  recover  from  the 
opposite  party,  and  from  his  own  client :  but  we  think  there  is  no  reason 
for  construing  the  act  as  abolishing  the  existing  distinction  between  the 
costs  which  may  be  allowed  between  party  and  party,  and  the  remune- 
ration which  an  attorney  may  recover  from  his  client.  The  framers  of 
the  act  use  appropriate  words,  in  speaking  of  both  kinds  of  claim, — the 
attorney's  claim  against  his  client  being  described  as  a  right  <<  to  have 
or  recover,"  while  costs  between  party  and  party  are  described  as  costs 
"  allowed  on  taxation." 

On  the  whole,  we  think  there  is  nothing  in  this  section  to  take  away 
the  right  of  an  attorney  to  be  paid  a  reasonable  amount  for  work  done 
out  of  court,  before  the  institution  of  a  suit,  or  to  take  away  the  right 
of  the  superior  courts, — which  alone  have  jurisdiction  to  tax  attorneys' 
bills, — ^to  allow  a  reasonable  remuneration  for  this  description  of  labour i^ 
The  rule  must,  therefore,  be  made  absolute.  Rule  absolute. 
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A  certificate  under  the  debtors'  arrangement  act  (7  A  8  Vict.  e.  70,  s.  13)  must  certify  the  JUtng 
of  the  petition,  and  not  merely  that  a  resolution  or  agreement  was  duly  assented  to,  and 
approved  and  filed  by  the  commissioner. 

QuoBrtf  whether  a  certificate  under  this  act  requires  eonflmuaion,— or  whether  a  plea  setting  up 
such  a  certificate,  need  show  that  the  debt  is  not  of  the  excepted  olassee  mentioned  in  a.  2  ? 

,  Assumpsit  on  a  bill  of  exchange  for  1502.,  bearing  date  the  25th  of 
July,  1846,  drawn  by  the  defendant  upon  one  W.  W.  Sleigh,  payable 
one  month  after  date,  and  endorsed  to  the  plaintiff;  with  a  count  upon 
an  account  stated. 

The  defendant  pleaded,  amongst  other  pleas,  that,  after  the  bill  of 
exchange  in  the  first  count  of  the  declaration  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  after  the  making  of  the 
promise  in  the  last  count  of  the  declaration,  and  after  the  passing  of  a 
certain  act  of  parliament  made  and  passed  in  a  session  of  parliament 
holden  in  the  seventh  and  eighth  years  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  act  for  facilitating  arrangements  between  debt- 
ors and  creditors,"  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  18th  of  October,  1847,  the  defendant,  being  a  debtor  unable  to  meet 
his  engagements  with  his  creditors,  and  not  being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to  bankrupts  at  the  time  of 
the  passing  the  said  act,  with  the  concurrence  of  one-third  in  number 
and  value  of  his  creditors  (testified  by  their  having  signed  his  petition), 
did  present  to  the  court  of  bankruptcy  a  petition  setting  forth  a  full 
account  of  his  debts,  and  the  consideration  thereof,  and  the  names,  resi- 
dences, and  occupations  of  his  creditors,  and  particularly  stating  the  name, 
residence,  and  occupation  of  the  plaintiff,  and  an  account  of  the  plaintiff's 
alleged  debt,  and  the  consideration  thereof,  and  also  a  full  account  of  his, 
the  defendant's,  estate  and  effects,  whether  in  possession,  reversion,  or 
*<^4Q1  *®^P©ctancy,  and  of  all  debts  and  rights  due  to  or  claimed  by 
J  him,  and  of  all  property,  of  what  kind  soever,  held  in  trust  for 
him,  and  also  setting  forth  that  he  was  unable  to  meet  his  engagements 
with  his  creditors,  and  the  true  cause  of  such  inability,  and  also  setting 
forth  a  certain  proposal  which  he,  the  defendant,  then  made  for  the 
compromise  of  his  said  debts  and  engagements,  and  also  setting  forth 
that  one-third  in  number  and  value  of  his  creditors  had  assented  to  his 
said  proposal ;  and  which  petition  prayed  that  his  said  proposal,  or  such 
modification  thereof  as  by  the  majority  of  his  creditors  should  be 
determined,  should  be  carried  into  effect  under  the  superintendence 
and  control  of  the  said  court,  and  that  he,  the  defendant,  should  in  the 
mean  time  be  protected  from  arrest,  by  order  of  the  said  court :  That 
the  said  petition  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, and  before  the  commencement  of  this  suit,  duly  filed  of  record  in 
the  said  court ;  and  that  H.  J.  Shepherd,  Esq., — the  said  H.  J.  Shep- 
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herd  then  being  one  of  the  commissioners  of  the  said  court,  and  the 
commissioner  acting  in  the  matter  of  the  said  petition,^-did,  upon  the 
presentation  of  the  said  petition,  to  wit,  on  the  day  and  year  last 
aforesaid,  privately  examine  into  the  truth  of  the  soTeral  matters 
alleged  in  the  said  petition ;  and  that  the  said  H.  J.  Shepherd, — being 
satisfied  of  the  truth  of  the  said  several  matters  in  the  said  petition 
alleged,  and  that  the  debts  of  the  defendant  had  not  been  contracted 
by  reason  of  any  manner  of  fraud  or  breach  of  trust,  or  without  rea- 
sonable probability  at  the  time  of  contract  of  being  able  to  pay  the 
same,  or  by  reason  of  any  judgment  in  any  prosecution  for  breach  of 
the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  assault,  battery,  mali- 
cious arrest,  malicious  suing  out  a  Jiat  in  bankruptcy,  or  malicious 
^trespass,  and  that  the  defendant  had  made  a  full  disclosure  of  r^co^A 
his  debts  and  credits,  estate  and  effects,  and  was  desirous  of  *- 
making  a  bond  fide  arrangement  with  all  his  creditors,  and  that  his 
proposal  to  that  effect  was  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  said  court, — did  thereupon  direct  a  meeting 
of  all  the  creditors  of  the  said  defendant  to  be  convened  according 
to  the  provisions  of  the  said  act,  and  that  such  meeting  should  be 
holden,  to  wit,  on  the  3d  of  November,  1847,  at  the  office  of  G.  J. 
Graham,  at  No.  25,  Coleman  Street,  in  the  city  of  London, — the  said 
G.  J.  Graham  then  being  one  of  the  official  assignees  of  the  said  court 
of  bankruptcy ;  and  that  the  defendant  should  give  notice  in  writing  to 
every  creditor  of  him  the  defendant,  not  less  than  seven  or  more  than 
twenty-eight  days  before  the  holding  of  such  meeting :  That  afterwards^ 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  said  18th  of 
October,  1847,  the  said  H.  J.  Shepherd  did  appoint  the  said  G.  J* 
Graham  (the  said  G.  J.  Graham  then  being  one  of  the  official  assignees 
of  the  said  court  of  bankruptcy)  to  preside  at  such  meeting  of  creditors, 
and  to  report  the  resolutions  thereof  to  the  said  H.  J.  Shepherd,  Esq. : 
That,  in  pursuance  of  such  direction  of  the  said  H.  J.  Shepherd  as 
aforesaid,  and  according  to  the  provisions  of  the  said  act,  he,  the 
defendant,  gave  notice  in  writing  to  every  creditor  of  him,  the  defend- 
ant, and  particularly  to  the  said  plaintiff,  of  such  intended  meeting, 
and  of  the  time  and  place  of  holding  the  same,  not  less  than  seven,  or 
more  than  twenty-eight  days  before  the  holding  of  such  meeting :  That 
a  meeting  of  the  creditors  of  the  said  defendant  was  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  3d  of  November, 
1847,  at  the  office  of  the  said  G.  J.  Graham,  No.  25,  Coleman  Street,  in 
the  city  of  London,  convened  and  held ;  at  which  meeting  the  said  G.  J* 
^Graham  did  preside :  That,  at  the  said  meeting,  the  major  part  r^Qt:^'^ 
in  number  and  value  of  the  creditors  of  the  said  defendant  did  ^ 
assent  to  the  proposal  of  the  said  defendant ;  and  that  thereupon  the  said 
G.  J.  Graham  did,  according  to  the  provisions  of  the  said  act,  appoint 
VOL.  IX. — 16 


S61  TEMPLE  V.  SLEIGH.    H.  Y.  1850. 

"^ — '. ; ; 

another  meeting  of  the  creditors  of  the  said  defendant  to  be  convened 
and  held  under  the  provisions  and  directions  of  the  4th  section  of  the 
said  act,  not  earlier  than  seven  nor  later  than  twenty-eight  days  from 
such  last-mentioned  meeting:  That  of  such  second  meeting,  and  the 
purpose  thereof,  he,  the  defendant,  did  give  notice  in  writing,  and  did 
personally  serve  the  same  on  every  creditor  who  was  not  present,  by 
himself  or  his  appointed  agent,  at  such  first  meeting,  and  particularly 
on  the  plaintiff,  three  clear  days  at  least  before  the  day  appointed  for 
such  second  meeting:  That  such  second  meeting  was  convened  and 
held  according  to  the  provisions  of  the  said  act ;  and,  at  the  said  second 
meeting,  three-fifths  in  number  and  value  of  all  the  said  defendant's 
creditors  then  present, — the  said  creditors  so  present  being  one  full 
third  in  number  and  value  of  all  the  creditors  of  the  defendant,— did 
agree  to  accept  such  composition  as  was  assented  to  at  the  said  first 
meeting  of  creditors :  That  the  said  creditors  so  present  at  such  second 
meeting, — the  same  being  three-fifths  in  number  and  value  of  all  the 
creditors  of  the  defendant,— did  reduce  the  terms  of  the  said  composi- 
tion into  writing,  and  signed  the  same :  That,  afterwards,  and  before 
the  commencement  of  this  suit,  and  within  fifteen  days  next  after  the 
said  agreement  for  acceptance  of  the  said  composition,  and  the  signing 
of  the  same  at  the  said  second  meeting  of  creditors,  the  same  agree- 
ment was  submitted  to  the  said  H.  J.  Shepherd,  the  commissioner  acting 
in  the  matter  of  the  said  petition ;  and  the  said  H.  J.  Shepherd  did 
^o-oi  afterwards,  and  before  the  commencement  of  this  suit,  to  ♦wit, 
-*  on  the  18th  of  November,  1847,  cause  the  said  agreement  and 
resolution  to  be  filed  and  entered  of  record  in  the  said  court  of  bank- 
ruptcy, and  did  grant  to  the  said  defendant  a  certificate  of  such  filing, 
and  endorsed  on  such  certificate  his  protection  of  the  said  defendant 
from  arrest :  That,  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  18th  of  December,  1847,  the  said  agreement  was 
carried  into  effect,  and  the  creditors  of  the  said  defendant  were  satisfied 
according  to  the  tenor  of  the  same ;  and  that  thereupon  the  said  H.  J. 
Shepherd,  the  commissioner  acting  in  the  matter  of  the  said  petition, 
did  cause  a  meeting  of  the  said  creditors  of  the  defendant  to  be  held 
before  him  on  the  25th  of  February,  1848,  at  which  meeting  the  said 
H.  J.  Shepherd, — ^the  same  meeting  being  before  the  commencement 
of  this  suit,  and  the  said  H.  J.  Shepherd,  then  being  the  commissioner 
of  the  court  of  bankruptcy  acting  in  the  matter  of  the  said  petition,-* 
did  give  to  the  said  defendant  a  certificate  under  his  hand  and  seal, 
certifying  that  he,  the  said  H.  J,  Shepherd,  had  caueed  eueh  meetings 
of  the  creditors  of  the  defendant  to  be  held  as  are  directed  by  the  said 
act,  and  that  a  certain  resolution  or  agreement  had  been  duly  assented 
to  at  such  meeting,  as  he  the  said  H.  J.  Shepherd  thought  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  said  act,  that  he  the  said 
H.  J.  Shepherd  had  caused  the  same  to  be  filed  and  entered  of  record, 
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and  th€a  the  9aul  reeolution  or  agreemeiU  had  been  fully  earned  into 
€ffeet^{a) — verification. 

To  this  plea  the  plaintifi*  demnrred  specially,  assigning  for  causes, — 
that  it  does  not  appear  in  and  bj  the  plea,  that  the  said  petition  of  the 
defendant  set  forth  such  proposal  as  he  at  the  time  of  presenting  his 
said  petition  *was  able  to  make  for  the  future  payment  or  the  r^eopq 
compromise  of  his  debts  or  engagements,  or  that  the  proposal  in  ^ 
the  said  petition  set  forth  was  the  proposal  which,  at  the  time  of  the 
prosecuting  the  said  petition,  the  defendant  was,  most  beneficially  to 
his  creditors,  able  to  make ;  that  it  appears  thereby  that  the  said  peti- 
tion only  set  forth  a  certain  proposal  which  he  the  defendant  then  actu- 
ally made  for  the  compromise  of  his  said  debts  and  engagements,  and 
that  it  is  quite  consistent  with  the  said  plea,  that  the  defendant  was,  at 
the  time  of  presenting  his  said  petition,  able  to  carry  into  effect  a  pro- 
posal more  beneficial  to  his  creditors  than  the  proposal  in  the  said  peti- 
tion set  forth,  or  that  he  was  unable  to  carry  into  efiect  the  said 
proposal,  or  any  modification  of  the  same : — That  it  is  not  averred  in, 
or  shown  by,  the  plea  that  the  said  resolution  or  agreement  therein 
mentioned,  embodied  the  very  terms  of,  or  was  equivalent  to,  the 
proposal  in  the  said  petition  of  the  defendant  mentioned,  or  was  in  fact 
a  modification  of  such  proposal,  and  it  is  quite  consistent  with  the  plea, 
that  the  said  resolution  or  agreement  was  neither  substantially  identical 
with,  nor  a  modification  of,  the  said  proposal : — That  it  is  not  averred 
in,  or  shown  by,  the  plea,  that  the  said  H.  J.  Shepherd,  when  he  the 
said  H.  J.  Shepherd,  as  in  the  plea  alleged,  privately  examined  into  the 
truth  of  the  several  matters  alleged  in  the  said  petition,  did  examine 
the  defendant  upon  oath,  and  any  creditor  concurring  in  his  petition, 
and  any  witness  then  produced  by  the  defendant ;  and  that  it  is  quite 
consistent  with  the  plea,  that  the  said  H.  J.  Shepherd,  when  he  pri- 
vately examined  into  the  truth  of  the  matters  alleged  in  the  said  peti- 
tion, did  not  examine,  either  upon  oath,  or  at  all,  the  said  defendant, 
or  any  creditor  concurring  in  his  said  petition,  or  any  witness  then 
produced  by  the  defendant : — ^That  it  is  not  averred  in,  or  shown  by, 
the  plea,  that  *the  resolution  or  agreement  therein  mentioned  i-^cocj^ 
contained  any  terms  for  the  compromise  or  future  payment  of  ^ 
the  said  debt  due  from  the  defendant  to  the  plaintiff,  or  that  the  same 
could  not  be  carried  into  effect,  according  to  the  tenor  of  the  same, 
without  in  fact  satisfying  the  said  debt  due  from  the  defendant  to  the 
plaintiff: — ^That  it  is  not  averred  or  shown  in  or  by  the  plea,  that  the 
plaintiff,  before  or  at  the  time  when  the  resolution  or  agreement  in  the 
plea  mentioned  was  carried  into  effect,  or  at  any  time  by  reason  of  the 
said  resolution  or  agreement  being  or  having  been  carried  into  effect, 
received  any  payment  or  satisfaction,  either  wholly  or  in  part,  of  his 
said  debt,  and  it  is  perfectly  consistent  with  the  plea,  that  the  said 

(a)  See  note  (a)  at  the  end  of  the  case. 
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resolution  or  agreement  was  carried  into  effect,  and  that  the  creditors 
of  the  defendant  were  satisfied,  according  to  the  tenor  of  the  same, 
without  any  satisfaction  or  payment  of  the  said  debt  due  from  the 
defendant  to  the  plaintiff,  either  wholly  or  in  part,  being  or  baring  been 
made : — That  it  does  not  appear  in  or  by  the  plea,  that  H.  J.  Shepherd, 
m  the  plea  mentioned,  had  jurisdiction  to  giye  to  the  defendant  a  certi- 
ficate, according  to  the  provisions  of  the  13th  section  of  the  said  act  of 
parliament ;  because  it  does  not  appear  thereby,  neither  is  it  shown 
therein,  that  any  meeting  of  the  creditors  of  the  defendant  was  held  in 
pursuance  of  the  directions  in  the  plea  alleged  to  have  been  given  by 
the  said  H.  J.  Shepherd : — That  it  does  not  appear  by  the  said  plea, 
that  the  defendant  is  entitled  to  plead  the  certificate  in  the  plea  last 
mentioned,  in  bar  of  this  action,  or  in  discharge  of  the  debt  for  the 
recovery  of  which  this  action  is  brought,  because  it  is  not  shown  or 
averred  in  or  by  the  said  plea,  that  the  said  court  of  bankruptcy  did, 
in  writing  under  hand  and  seal,  certify  to  the  court  of  review,  or  to 
such  one  of  the  vice-chancellors  of  the  high  court  of  Chancery  as  the 
lord  chancellor  had  then  '^'been  pleased  to  appoint  to  exercise  all 
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the  jurisdictions,  powers,  authorities,  and  privileges  of  the  said 


court  of  review  in  bankruptcy,  that  the  defendant  had  made  a  full  dis* 
covery  of  his  estate  and  effects,  and  at  all  times  conformed  himself  to 
the  laws  in  force  at  the  time  of  presenting  his  said  petition  to  the  court 
of  bankruptcy,  and  that  there  did  not  appear  to  be  any  reason  for 
doubting  the  truth  and  fulness  of  such  discovery ;  and  because  it  is  not 
averred  or  shown  in  or  by  the  said  last  plea,  that  the  defendant  hath 
made  oath  in  writing  that  the  said  certificate  in  the  said  plea  last  men- 
tioned, was  obtained  fairly  and  without  fraud ;  and  because  it  is  not 
averred  in,  or  shown  by,  the  said  plea,  that  the  said  certificate  in  the 
said  plea  last  mentioned,  was,  after  oath  made  in  writing  by  the  defend- 
ant that  the  said  certificate  in  the  said  plea  last  mentioned^  was  obtained 
fairly  and  without  fraud,  confirmed  by  the  court  of  review,  or  such  one 
of  the  vice-chancellors  of  the  high  court  of  Chancery  as  the  lord  chan- 
cellor had  been  pleased  to  appoint  to  exercise  all  the  jurisdictions, 
powers,  authorities,  and  privileges  of  the  said  court  of  review  in  bank- 
ruptcy : — That  the  defendant,  by  his  said  plea,  seeks  to  make  the  cor* 
tificate  therein  last  mentioned,  operate  more  fully  than  a  certificate  of 
conformity  under  the  statutes  relating  to  bankrupts : — And  that  it  does 
not  appear  by  the  said  plea,  that  the  defendant  is  entitled  to  plead  a 
certificate  under  the  provisions  of  the  13th  section  of  the  said  act  of 
parliament,  in  bar  of  this  action,  or  of  the  debt  for  the  recovery  of 
which  this  action  is  brought,  because  it  is  not  averred  or  shown  in  or  by 
the  said  plea,  that  the  debt  for  the  recovery  of  which  this  action  is 
brought,  is  not  a  debt  in  the  said  act  of  parliament  excepted  from  the 
operation  of  the  said  act  of  parliament. 
Joinder  in  demurrer. 
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^Keane,  in  support  of  the  demurrer. — The  preamble  of  the  r^cnc/^ 
statute  7  &;  8  Vict.  c.  70,  recites  that  <<  it  is  expedient  that  trust  ^ 
deeds  and  other  amicable  modes  of  arrangement  between  debtors  and 
their  creditors  should  be  facilitated,  and  that  better  means  should  be 
provided  for  carrying  the  same  into  effect:"  the  1st  section  then  pro- 
ceeds to  enact,  <<  that  it  shall  be  lawful  for  any  debtor  who  is  unable  to 
meet  his  engagements  with  his  creditors, — such  debtor  not  being  a 
trader  within  the  meaning  of  the  statutes  now  in  force  relating  to  bank- 
rupts,— with  the  concurrence  of  one-third  in  number  and  value  of  his 
creditors  (testified  by  their  signing  his  petition),  to  present  a  petition 
to  the  court  of  bankruptcy,  setting  forth  a  full  account  of  his  debts, 
and  the  consideration  thereof,  and  the  names,  residences,  and  occupa- 
tions of  his  creditors,  and  also  a  full  account  of  his  estate  and  effects, 
whether  in  possession,  reversion,  or  expectancy,  and  of  all  debts  and 
rights  due  to  or  claimed  by  him,  and  of  all  property,  of  what  kind 
soever,  held  in  trust  for  him  ;  and  also  setting  forth  that  he  is  unable 
to  meet  his  engagements  with  his  creditors,  and  the  true  cause  of  such 
inability ;  and  also  setting  forth  such  proposal  as  he  is  able  to  make  for 
the  future  payment,  or  the  compromise,  of  such  debts  or  engagements ; 
and  that  one-third  in  number  and  value  of  his  creditors  have  assented 
to  such  proposal ;  and  praying  that  such  proposal  (or  such  modification 
thereof  as  by  the  majority  of  his  creditors  should  be  determined)  should 
be  carried  into  effect  under  the  superintendence  and  control  of  the  said 
court ;  and  that  he,  the  said  petitioning  debtor,  should  in  the  mean 
time  be  protected  from  arrest  by  order  of  the  said  court."  The  petition 
set  out  in  this  plea  does  not  comply  with  that  section,  inasmuch  as  it 
does  not  set  forth  suoh  proposal  as  the  defendant  was  able  to  make  for 
the  future  payment  or  the  compromise  of  his  debts  or  engagements. 
The  2d  section  enacts,  «that,  *upon  the  presentation  of  such  r^cocY 
petition,  one  of  the  commissioners  of  the  said  court,  in  such  rota-  ^ 
tion  as  by  order  of  the  said  court  shall  be  appointed,  shall  privately 
examine  into  the  matter  of  the  said  petition,  and  for  that  purpose  shall 
have  power  to  examine  upon  oath  such  petitioning  debtor ;  and  any  cre- 
ditor concurring  in  his  petition,  and  any  witness  produced  by  such 
petitioning  debtor ;  and,  if  such  commissioner  shall  be  satisfied  of  the 
truth  of  the  several  matters  alleged  in  such  petition,  and  that  the  debts 
of  such  petitioning  debtor  have  not  been  contracted  by  reason  of  any 
manner  of  fraud  or  breach  of  trust,  or  without  reasonable  probability 
at  the  time  of  contract  of  being  able  to  pay  the  same,  or  by  reason  of 
any  judgment  in  any  prosecution  for  breach  of  the  revenue  laws,  or  in 
any  action  for  breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  slander,  assault,  battery,  malicious  arrest,  malicious 
suing  out  a  fiat  in  bankruptcy,  or  malicious  trespass,  and  that  such 
petitioning  debtor  has  made  a  full  disclosure  of  his  debts  and  credits, 
estate  and  effects,  and  is  desirous  of  making  a  band  fide  arrangement 
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with  all  his  creditors,  and  tbat  his  proposal  to  that  effect  is  reasonable 
and  proper  to  be  executed  under  the  direction  of  the  said  court, — ^it  shall 
be  lawful  for  such  commissioner  to  direct  that  a  meeting  of  all  the  cre- 
ditors of  such  petitioning-debtor  should  be  convened  at  such  time  and 
place  as  the  said  commissioner  shall  appoint ;  notice  of  which  meeting 
shall  be  given  in  writing  to  every  such  creditor  not  less  than  seven  or 
more  than  twenty-eight  days  before  the  same  is  held."  The  15th  sec- 
tion,— the  interpretation  clause, — ^provides  that  the  act  shall  be  con- 
strued «  beneficially  to  creditors  ;"  that  is,  that  a  party  availing  himself 
of  the  benefit  of  the  act,  shall  proceed  with  a  due  regard  for  the  interests 
of  his  creditors ;  and  this  requirement  is  not  complied  with,  unless  the 
*^^1  proposal  made  is  the  best  the  debtor  eon  *make.     Under  this 

-'  act,  the  creditors  have  not  neeessarify  the  security  of  the  exami- 
nation of  the  debtor,  or  any  witness,  upon  oath,  as  they  have  under  the 
5  &  6  Vict.  c.  122.  The  4th  section  of  the  7  &  8  Vict.  c.  70  enacts, 
((that,  if  at  such  meeting  of  creditors  the  major  part  in  number  and 
value,  or  nine-tenths  in  value,  or  nine-tenths  in  number  whose  debts 
exceeds  20/.,  shall  assent  to  the  proposal  of  such  petitioning  debtor,  or 
to  any  modification  thereof,  the  president(a)  of  such  meeting  shall 
appoint  another  meeting  of  the  creditors  of  such  petitioning  debtor,  to 
be  held  not  earlier  than  seven  or  later  than  twenty-eight  days  from  such 
first  meeting, — of  which  second  meeting,  and  of  the  purpose  thereof, 
notice  in  writing  shall  be  personally  served  on  every  creditor  who  was 
not  present,  by  himself  or  his  appointed  agent,  at  such  first  meeting, 
three  clear  days  at  least  before  the  day  appointed  for  such  second 
meeting."  The  5th  section  enacts,  « that,  if,  at  such  second  meeting 
of  creditors,  three-fifths  in  number  and  value  of  all  the  creditors  present, 
or  nine-tenths  in  value,  or  nine-tenths  in  number  whose  debts  exceed 
202.,  shall  agree  to  accept  such  arrangement  or  composition  as  was 
assented  to  at  the  said  first  meeting  of  creditors,  and  shall  reduce  the 
terms  thereof  into  writing,  and  sign  the  same,  such  resolution  or 
agreement  (subject  to  such  confirmation  as  is  hereinafter  enacted)  shall 
thenceforth  be  binding  and  of  full  force,  as  well  against  the  petitioning 
debtor  as  against  all  persons  who  were  creditors  of  the  said  petitioning 
debtor  at  the  date  of  his  said  petition,  and  who  had  notice  of  the  said 
several  meetings  of  creditors :  provided,  however,  that  such  resolution 
or  agreement  shall  not  be  valid,  unless  one  full  third  in  number 
and  value  of  all  the  creditors  of  such  petitioning  debtor  were  present 
at  such  second  meeting,  either  in  person  or  by  an  auth(Mrized  agent.'' 
^ot{Q-\  ^Sections  6  and  7  provide  for  the  interim  protection  of  the 

-'  petitioner  ;  and  the  former  enacts  that  no  such  protection  shall 
be  valid  in  favour  of  any  petitioning  debtor  who  shall  be  proved  to  have 
been  about  to  abscond  beyond  the  jurisdiction  of  the  court  of  bank- 
ruptcy, or  who  has  concealed,  or  is  concealing,  any  part  of  his  estate 

(a)  Whose  appointment  ii  provided  for  by  s.  Z, 
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or  effects,  nor  against  any  creditor  whose  debt  is  not  truly  specified  in 
the  said  petition,  nor  against  any  creditor  whose  debt  has  been  con- 
tracted by  reason  of  any  manner  of  fraud  or  breach  of  trust.  The 
8th  section  vests  the  estate  and  effects  of  the  petitioner  in  the  trustee, 
from  the  filing  of  the  resolution  and  agreement.  The  10th  section 
enacts,  «<  that,  if  it  shall  at  any  time  appear  to  the  said  commissioner, 
on  the  representation  of  such  trustee  as  aforesaid,  or  of  any  two  credit- 
ors as  aforesaid,  that  such  petitioning  debtor  has  not  made  a  true  dis- 
covery of  his  estate  and  effects,  or  has  not  duly  accounted  for  any 
subsequently-acquired  property  (if  required  by  the  true  intent  and 
meaning  of  the  said  resolution  or  agreement),  or  has  wilfully  made  any 
false  return  of  creditors,  it  shall  be  lawful  for  the  said  commissioner  to 
summon  such  petitioning  debtor  to  be  examined  before  him  upon  oath 
touching  such  matters ;  and  such  summona  and  examination  shall  be 
enforced  in  such  manner  as  is  now  practised  in  the  summoning  and 
examination  of  bankrupts."  The  18th  section, — ^upon  which  the  right 
to  plead  the  plea  now  in  question  is  founded, — enacts,  «<  that,  at  such 
last-mentioned  meeting,(a)  the  said  commissioner  shall  give  to  the  said 
petitioning  debtor  a  certificate,  under  the  hand  and  seal  of  the  said 
commissioner,  of  the  filing  of  the  eaid  petitiariy  and  of  the  resolution  or 
agreement  of  the  creditors  of  the  said  petitioning  debtor,  and  that  the 
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said  resolution  or  agreement  has  been  fully  carried  into  effect;  '''and 
such  certificate  shall  thenceforth  operate  to  all  intents  and  pur- 
poses as  fully  as  if  the  same  were  a  certificate  of  conformity  under 
the  statutes  relating  to  bankrupts,  excepting  only  that  no  debt  herein 
excepted  from  the  operation  of  this  act  shall  be  barred  by  the  said 
certBScate."  The  certificate  relied  on  in  this  plea  is  not  the  certificate 
mentioned  in  that  section  :  it  does  not  certify  the  filing  of  the  petition^ 
which  is  to  be  the  foundation  of  the  whole  proceeding :  neither  does  it 
show,  as  it  is  submitted  it  ought  to  do,  that  the  certificate  was  obtained 
fairly  and  without  fraud,  or  that  it  has  been  confirmed.  If  these  two 
latter  requirements  are  held  unnecessary,  the  certificate  will  operate 
mare  fully  than  a  certificate  of  conformity  under  the  bankrupt  acts, — 
which  is  contrary  to  the  declared  intention  of  the  legislature.  In  Wells 
V.  Iggulden,  8  B.  &  G.  186  (E.  G.  L.  R.  vol.  10),  5  D.  &  R.  13,  a  de- 
claration on  the  55  G.  3,  c.  137,  s.  6,(i)  stated  that  the  defendant, 

(•)  A  meeting  held  for  the  purpose  mentioned  in  g.  12. 

(6)  Which  eoaola,  "th*t  no  ehurehwardon  or  overseer  of  the  poor,  or  other  person  or  persons 
in  whose  hands  the  collection  of  the  rates  for  the  relief  of  the  poor,  or  the  providing  for,  order- 
ing, management,  control,  or  direction  of  the  poor  of  any  parish,  Ac.,  sh^  or  may  be  placed 
jointly  with,  or  independent  of  such  ehnrchwardens  and  overseers,  or  any  of  them,  under  or  by 
virtue  of  any  act  or  acts  of  parliament,  shall,  either  in  his  own  name,  or  in  the  name  of  any 
other  person  or  persons,  provide,  furnish,  or  supply,  for  his  or  their  own  profit,  any  goods, 
materials,  or  provisions  for  the  use  of  any  workhouse  or  workhouses,  or  otherwise,  for  the  sup. 
port  and  maintenance  of  the  poor  in  any  parish,  Ac,  for  which  he  or  they  shall  be  appointed  as 
snch,  during  the  time  which  he  or  they  shall  retain  such  appointment,  nor  shall  be  concerned, 
directly  or  indirectly,  in  fVimishing  or  supplying  the  same,  or  in  any  contract  or  contracts  relat- 
ing therato/'  under  the  penalty  of  100/.    **  Provided  nevertheless,  that»  if  it  shall  happen  in 
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^fifWl  "^^^^^8  ^^  overseer  of  the  poor  of  the  pftrisb  of  A.^  supplied  for 
^  his  own  profit  provisions  for  the  support  of  the  poor  of  the  said 
parish^  (<  whereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  he  forfeited  for  his  said  offence  lOOZ.,  and  thereby,  and  by 
force  of  the  statute,  an  action  had  accrued,"  &c. :  upon  motion  in  arrest 
of  judgment,  on  the  ground,  amongst  others,  that  the  declaration  did 
not  negative  the  exceptions  contained  in  the  6th  section  of  the  act,  it 
was  contended,  for  the  plaintiff,  that  the  exception,  coming  by  way  of 
proviso,  and  being  incorporated  with  that  part  of  the  act  which  created 
the  offence,  the  plaintiff  was  not  bound  to  take  notice  of  it  in  his  decla- 
ration. On  the  other  hand,  it  was  insisted  that  the  declaration  should 
have  negatived  the  exceptions,  they  being  contained  in  the  same  section 
which  creates  the  offence.  But  Holrotb,  J.,  said: (a)  <<  The  exception 
is  totally  separate  from  the  enactment ;  it  was  not,  therefore,  necessary 
for  the  plaintiff  to  negative  it.  Had  it  formed  a  qualification  of  that 
which  went  before,  and  been  incorporated  with  it,  then  it  would  have 
been  necessary,  according  to  the  rule  laid  down  in  Stowel  t;.  Lord 
Zouch,  Plowd.  Comm.  376  (per  Dyer,  C.  J.),  and  Newis  v.  Lark, 
Plowd.  Comm.  410."  And  Baylby,  J.,  added :  «  Upon  that  point  I 
have  no  doubt :  statutes  are  not  divided  into  '^'sections  upon  the 
rolls  of  parliament,  and  therefore  the  mere  placing  the  proviso  in 
the  same  section  of  the  printed  act,  does  not  make  it  necessary  to  notice 
it  in  pleading ;  unless  it  is  also  incorporated  in  the  enacting  sentence." 
Here,  the  anits  of  showing  that  he  is  entitled  to  the  protection  of  the 
certificate,  .is  by  the  whole  scope  of  the  act  thrown  upon  the  defendant : 
the  creditor  can  have  no  means  of  knowing  whether  his  debtor  has  con* 
tracted  debts  fraudulently  or  not ;  it  is  therefore  expedient  that  the 
party  who  alone  possesses  the  knowledge,  should  be  bound  to  aver  and 
to  prove  it. 

The  37th  section  of  the  5  &  6  Vict.  c.  122,  enacts  <<  that  every  bank- 
rupt who  shall  have  duly  surrendered,  and  in  all  things  conformed  him- 
self to  the  laws  in  force  at  the  time  of  issuing  the  fiat  in  bankruptcy 
against  him,  shall  be  discharged  from  all  debts  due  by  him  when  he 
became  bankrupt,  and  from  all  claims  and  demands  made  provable 
under  the^^,  in  case  he  shall  obtain  a  certificate  of  such  conformity,  so 
signed  and  allowedy  and  subject  to  such  provisions  as  hereinafter  men- 

any  pariab,  Ae.,  that  a  penon  or  persons  oompetont  and  willing  to  undertake  the  supply  of  any 
of  the  articles  or  things  required  for  such  workhouse  or  workhouses,  or  for  the  use  of  the  poor 
there,  cannot  be  found,  within  a  oouTenient  distance  therefrom,  other  than  and  except  some  or 
one  of  the  churchwardens  and  overseers  of  the  poor,  or  other  person  or  persons  having  the 
ordering,  managing,  control,  or  direction  of  the  poor  in  such  parish,  Ac,  then  and  in  every  such 
ease,  it  shall  and  may  be  lawM  to  and  for  any  two  or  more  neighbouring  justices  of  the  peace 
(proof  thereof  having  been  first  duly  made  before  them  upon  oath,  Ac.)»  by  certificate  under 
their  hands  and  seals,  to  permit  and  suffer  any  one  or  more  of  such  churchwardens  and  over- 
seers, or  other  such  person  or  persons  as  aforesaid,  to  contract  and  agree  for  the  furnishing  and 
supplying  of  any  articles  or  things  which  may  be  required  for  such  workhouse  or  workhouses,  or 
otherwise  for  the  use  of  the  poor  of  such  parish,  Ac,  during  the  time  which  he  or  they  may 
retain  such  appointment;  anything  therein  contained  to  the  contrary,  notwithstanding." 
(a)  3  B.  A  C.  188  (E.  0.  L.  R.  vol.  10). 
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tioned."  By  section  88,  the  bankrupt  is  declared  not  entitled  to  a  cer- 
tificate, if  he  has  lost  certain  amounts  by  gaming  or  stock-jobbing,  or 
concealed  or  destroyed  books,  &c.,  or  made  false  entries,  or  concealed 
any  property,  or  permitted  fictitious  debts  to  be  proved.  And  the  39th 
section  provides  <<  that  no  certificate  shall  be  such  discharge,  unless  the 
eourt  (of  bankruptcy)  shall,  in  writing  under  hand  and  seal,  certify  to 
the  court  of  review  that  such  bankrupt  has  made  a  full  discovery  of  his 
estate  and  eifects,  and  in  all  things  conformed  as  aforesaid,  and  that 
there  does  not  appear  any  reason  to  doubt  the  truth  or  fulness  of  such 
discovery,  and  unless  the  bankrupt  make  oath  in  writing  that  such  cer- 
tificate was  obtained  fairly  and  without  fraud,  and  unless  the  allowance 


of  such  certificate  shall,  after  such  oath,  be  *confirmed  by  the 
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court  of  review."  The  omission  of  all  this  is  objected  against 
this  plea.  And  the  omission  is  most  important ;  for,  should  the  objec- 
tion prevail,  the  commissioner  must  necessarily  take  a  very  different 
view  of  his  duty  under  the  2d  section  of  the  7  &  8  Vict.  c.  70.  [Cress- 
WBLL,  J. — ^You  contend,  as  I  understand,  that,  after  the  certificate  is 
given  under  this  act,  the  same  steps  must  be  taken  to  obtain  its  con- 
firmation, as  in  the  case  of  a  certificate  of  conformity  under  the  bank- 
rupt acts  T\  Precisely  so.  [Wilde,  C.  J. — In  short,  that  it  is  no  cer- 
tificate at  all  until  confirmation  ?]  It  may  before  confirmation  operate 
a  limited  protection  of  the  debtor,  in  the  way  pointed  out  in  the  42d 
section  of  the  5  &  6  Vict.  c.  122.  But,  under  the  37th  section  of  that 
act,  the  confirmation  must  be  pleaded,  as  well  as  the  allowance  of  the 
certificate.  And,  by  the  interpretation  clause  of  the  act  now  in  ques- 
tion, 8.  15,  it  is  enacted,  that,  "  if  any  doubts  should  arise  in  the  con- 
struction thereof,  it  shall  be  construed  by  analogy  to  the  laws  now  in 
force  relating  to  bankrupts,  and  the  practice  thereof." 
•  Bernard,  contri. — [Wilde,  C.  J. — Have  you  addressed  your  atten- 
tion to  the  fact  of  the  certificate  stated  in  the  plea,  being  merely  a  cer- 
tificate that  a  certain  resolution  or  agreement  was  duly  assented  to  at 
the  meeting  of  the  creditors,  which  the  commissioner  thought  reason- 
able, and  that  the  commissioner  had  caused  the  same  to  be  filed  and 
entered  of  record, — ^instead  of  a  certificate,  as  required  by  s.  13,  of  the 
fHing  of  the  petition,  and  of  the  resolution  or  agreement  ?  Had  you  not 
better  amend  your  plea?]  The  plea  certainly  does  seem  to  be  defect- 
ive in  that  respect.  [Maulb,  J. — If  you  elect  to  amend,  you  may  pro- 
bably think  it  worth  your  while  to  amend  also  with  respect  to  the 
omission  to  negative  '^'the  debts  being  one  of  the  excepted  classes.  rn^o^A 
That  seems  to  me  to  be  doubtful.]  ^ 

Bernard  elected  to  amend,  on  the  usual  terms. 

Rule  accordingly.(a) 

(o)  The  plea  was  afterwards  amended,  the  amondment  consisting  of  the  substitution  for  the 
words  in  italiea^  antd,  p.  352,  of  the  following,— ''the  filing  of  the  said  petition  of  the  defendant 
and  of  the  said  resolution  or  agreement  of  the  creditors  of  the  defendant^  and  that  the  said 
reeolation  or  agreement  had  been  folly  carried  into  effect'' 

The  amended  plea  was  demurred  to :  but  the  matter  was  ultimately  arranged. 
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KIDGILL  V.  MOOR,  ClerL    Feb.  11. 

A  declaration  in  case  by  a  reversioner  alleged  that  the  plaintiff  was  entitled  to  a  right  of  waj 
for  his  tenants  over  a  certain  close  of  the  defendant ;  and  charged  that  the  defendant  wrong - 
folly  locked,  chained,  ahuti  and  fastened  a  certain  gate  standing  in  and  across  the  way,  and 

\  wrongfully  kept  the  same  so  locked,  Ac,  and  thereby  obstructed  the  way;  and  that,  by 
means  of  the  premises,  the  plaintiff  was  injured  in  his  reversionary  estate : — Held,  on  motion 
in  arrest  of  Judgment,  that  the  declaration  was  sufficient,  inasmuch  as  such  an  obstmetion 
might  occasion  injury  to  the  reversion,  and  it  must  be  assumed,  after  verdict,  that  evidence  to 
that  effect  had  been  given. 

This  was  an  action  upon  the  case,  by  a  reversioner,  for  an  obstruction 
of  an  alleged  right  of  way. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendant  as  thereinafter  mentioned, 
the  plaintiff  was,  and  continually  from  thence  hitherto  had  been, 
and  still  remained,  seised  in  his  demesne  as  of  fee  of  and  in  one 
undivided  seventh  part,  the  whole  into  seven  equal  parts  to  be 
divided,  of  a  certain  close  and  premises,  with  the  appurtenances, 
situate  in  the  parish  of  Bradfield,  in  the  county  of  Berks,  as  tenant  in 
common  thereof  with  William  Kidgill,  &c.,  the  said  William  Kidgill,  &c., 
*<lfifil  *^^®^  being  possessed  of  the  other  six  undivided  parts  of  the 
^  said  close  and  premises,  with  the  appurtenances ;  that  the  said 
undivided  seventh  part  of  the  said  close  and  premises,  with  the  appurte- 
nances, during  all  the  time  aforesaid,  was,  and  still  remained,  in  the 
possession  and  occupation  of  Joseph  Kidgill,  as  tenant  thereof  to  the 
plaintiff,  the  reversion  thereof,  expectant  on  the  determination  of  the 
said  tenancy,  then  and  still  belonging  to  the  plaintiff;  and  that  the 
plaintiff,  during  all  the  time  aforesaid,  of  right  ought  to  have  had,  and 
yet  of  right  ought  to  have,  for  his  tenants,  occupiers  of  the  said  undi- 
vided seventh  part  of  the  said  close,  &c.,  a  certain  way  from  and  out 
of  the  said  close,  unto,  into,  through,  and  over  a  certain  other  close  of 
the  defendant,  in  the  parish  aforesaid,  from  and  out  of  the  same,  unto 
and  into  a  certain  common  and  public  highway  in  the  county  aforesaid, 
and  so  back  again  from  the  same  common  and  public  highway,  unto, 
into,  through,  and  over  the  said  close  of  the  defendant,  unto  and  into 
the  said  first-mentioned  close  and  premises,  to  go,  pass,  and  re-pass,  on 
foot,  with  horses,  wagons,  and  carriages,  every  year,  and  at  all  times 
of  the  year,  at  their  free  will  and  pleasure :  yet  that  the  defendant, 
well  knowing  the  premises,  but  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in  his  said  reversionary 
estate  and  interest  of  and  in  the  said  undivided  seventh  part  of  the  said 
close  and  premises,  with  the  appurtenances,  whilst  the  said  undivided 
seventh  part  of  the  said  close  was  so  in  the  possession  and  occupation  of 
the  said  Joseph  Kidgill  as  tenant  thereof  to  the  plaintiff,  and  whilst  he, 
the  plaintiff,  was  so  interested  in  the  said  undivided  seventh  part  of 
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the  samey  as  aforesaid,  to  wit,  on  the  Ist  of  May,  1849,  and  on  divers 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  unjustly  locked,  chained,  shut,  and  fastened  a  certain 
gateJ^'standing  in  and  across  the  said  way,  and  wrongfully  and  r^q/^/. 
injuriously  kept  and  continued  the  said  gate  so  locked,  chained,  ^ 
shut,  and  fastened,  in  and  upon  the  said  way,  for  a  long  space  of  time, 
to  wit,  from  thence  until  the  commencement  of  this  suit,  and  thereby 
during  all  that  time  wrongfully  and  injuriously  obstructed  the  said  way, 
— ^by  means  of  which  said  several  premises  the  plaintiff  had  been  and 
was  greatly  injured,  prejudiced,  and  aggrieved  in  his  said  reversionary 
estate  and  interest  of  and  in  the  said  undivided  seventh  part  of  the  said 
close  and  premises,  with  the  appurtenances,  so  in  the  possession  of  the 
said  Joseph  Kidgill  as  tenant  thereof  to  the  plaintiff;  and  also  by  means 
of  the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid, 
one  J.  G.  Lewis,  who,  before  the  committing  of  the  said  grievances  by 
the  defendant,  had  contracted  and  agreed  with  the  plaintiff  for  the 
purchase  by  him  from  the  plaintiff  of  the  said  reversionary  estate  and 
interest  of  the  plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum  of 
300/.,  and  who  would  otherwise  have  completed  the  said  purchase,  and 
have  paid  to  the  plaintiff  the  said  sum  of  money,  was  deterred  and 
prevented  from  completing  the  said  purchase,  and  from  paying  the  said 
sum  of  money  to  the  plaintiff,  and  from  thence  continually  had  wholly 
declined  to  complete  the  said  purchase,  or  to  pay  the  said  sum  of  money, 
or  any  part  thereof,  to  the  plaintiff;    and  thereby  the  plaintiff  had 
been,  and  still  was,  hindered  and  prevented  from  completing  the  sale 
of  his  said  reversionary  estate  and  interest  to  the  said  J.  G.  Lewis,  and 
had  thereby  not  only  lost  and  been  deprived  of  the  advantage  and 
emoluments  which  he  would  have  derived  and  acquired  from  the  com- 
pletion of  the  sale  of  his  said  reversionary  estate  and  interest  to  the 
said  J.  G.  Lewis,  but  had  been  forced  and  obliged  to  pay,  lay  out,  and 
expend  divers  large  sums  of  money,  to  wit,  the  sum  of  1002.,  *in  r^^o^ir 
and  about  the  said  contract  for  the  sale  of  his  said  reversionary  ^ 
estate  and  interest,  and  expenses  incidental  thereto, — to  the  damage  of 
the  plaintiff  of  2002.,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  a  plea  travers- 
ing  the  seisin  of  the  plaintiff  as  alleged  in  the  declaration, — thirdly,  a 
traverse  of  the  alleged  right  of  way :  whereupon  issue  was  joined. 

The  cause  was  tried  before  Rolfb,  B.,  at  the  summer  assizes  for  the 
county  of  Berks,  in  1849,  when  a  verdict  was  found  for  the  plaintiff 
upon  all  the  issues,  damages  409. 

Whateley,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  arrest  the 
judgment,(a)  on  the  ground  that  the  declaration  disclosed  no  cause  of 
action, — the  alleged  obstruction  of  the  right  of  way  not  being  shown 

(a)  He  also  moved  for  a  new  trials  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence;  but  the  role  as  for  a  new  trial  was  refased. 
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to  be  an  injury  of  a  permanent  nature,  so  as  to  affect  the  reversion. 
He  cited  Jesser  v.  Gifford,  4  Burr.  2141,  Jackson  v.  Pesked,  1  M.  & 
Selw.  234,  Baxter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24),  1  N. 
&  M.  11  (E.  C.  L.  R.  vol.  28),  Bright  v.  Walker,  1  C.  M.  &  R.  "211,t 
4  Tyrwh.  509,  and  Tucker  v.  Newman,  11  Ad.  &  E.  40  (E.  C.  L.  B. 
vol.  39). 

Keating  and  Matthews  now  showed  cause. — The  complaint  here  is, 
that  the  defendant  wrongfully  fastened  a  gate  erected  across  a  way 
leading  over  the  defendant's  close ;  whereby  the  plaintiff's  reversionary 
estate  was  injured :  and  the  question  will  be,  whether  such  an  obstruc- 
tion could,  under  any  circumstances,  be  an  injury  to  the  reversion.    One 
of  the  earliest  authorities  upon  this  subject,  is,  the  case  of  Jesser  v. 
Gifford.     That  was  an  action  for  erecting  a  wall,  whereby  the  plaintiff's 
♦^fiftl*  *^^g^^®  y^^TQ  obstructed.     A  motion  was  made  in  arrest  of  judg- 
^  ment,  on  the  ground  that  the  action  would  not  lie  by  a  reversioner 
being  only  an  injury  to  the  person  in  possession.     But  Aston,  J.,  after- 
wards said  <(  he  had  looked  into  it,  and  had  found  a  case  S.  P.  with  the 
present ;  and  accordingly  cited  Tomlinson  v.  Brown,  E.  T.  1755,  MS. : 
it  was  an  action  brought  by  the  owner  of  the  inheritance,  for  a  nuisance 
in  obstructing  lights  and  breaking  his  wall.     A  general  verdict  for  the 
plaintiff.     Mr.  Norton,  in  arrest  of  judgment,  objected  that  a  temporary 
nuisance  cannot  be  an  injury  to  the  inheritance ;  it  may  be  abated  before 
the  estate  comes  into  possession :  and  he  cited  Some  v.  Barwish,  Cro. 
Jac.  231 ;  and  observed,  that,  if  this  would^hold,  the  defendant  would 
be  liable  to  a  double  action, — one,  by  the  possessor  of  the  estate, — the 
other,  by  the  reversioner.     Mr.  Crowle  showed  cause  on  behalf  of  the 
plaintiff,  and  insisted  that  it  was  a  damage  done  to  the  inheritance  :  if 
the  reversioner  wanted  to  sell  the  reversion,  this  would  certainly  lessen 
the  value  of  it.    The  court  were  of  opinion  that  an  action  might  be  brought 
by  one  in  respect  of  his  possession,  and  by  the  other  in  respect  of  his 
inheritance,  for  the  injury  dolie  to  the  value  of  it."     And  Lord  Mans- 
field added:  "That  is  decisive;"  and  the  rule  for  arresting  the  judg- 
ment was  discharged.     Can  there  be  any  doubt  that  the  erection  and 
fastening  of  a  gate  across  a  way  may  be  as  permanent  an  obstruc- 
tion to  the  right,  and  consequently  as  great  an  injury  to  the  rever- 
sion, as  the  building  of  a  wall?      This  is  not  like  the  case  of  an 
attempt  to  gain  a  right  on  the  plaintiff's  land.      [Maule,  J. — In 
the   case   of   an    obstruction   of   lights,    the    house  is    permanently 
the  worse  for  it :   but,  in  the  case   of  an  obstruction  of  a  right  of 
way,   the  plaintiff  is   only  injured  if   he  is    obstructed  at   a   time 
^QOQTi  *when  he  wants  to  exercise  his  right.    It  is  like  a  profit  dprender: 
-^  the  commoner  must  show  that  he  wanted  to  use  the  common, 
before  he  can  complain  of  an  obstruction  to  his  right.     Crksswell,  J. 
— Would  the  mere  putting  a  lock  upon  the  gate,  no  one  appearing  ever 
to  have  been  prevented  from  passing  through,  enable  the  reversioner  to 
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bring  an  action  ?]  Whether  the  act  done  amounted  to  an  obstruction 
or  not,  would  be  for  the  jury.  [Mauls,  J. — The  tinant  clearly  could 
not  maintain  an  action,  unless  he  has  been  actually  obstructed.  Could 
the  landlord  bring  an  action  alleging  an  injury  to  the  reversion,  where 
there  has  been  no  actual  obstruction  of  the  tenant  ?]  It  is  submitted 
that  he  may.  [Maule,  J. — Suppose  the  plaintiff  were  tenant  in  fee  in 
possession,  he  could  maintain  no  action  except  in  respect  of  some  actual 
obstruction  of  his  right.  Could  he  in  such  case  acquire  a  right  of 
action  by  simply  parting  with  the  right  of  possession  ?]  After  verdict, 
the  court  will  assume  here  an  obstruction  as  permanent  as  the  terms 
used  will  admit  of.  In  1  Wms.  Saund.  346  a^{a)  the  learned  editors, 
treating  of  the  action  by  a  commoner  for  the  disturbance  of  his  right, 
say :  <(  The  consumption  of  the  grass  by  the  other  cattle,  is  of  itself  a 
diminution  of  the  right  and  profit  of  the  commoner,  and  considered  as 
snfScient  proof  of  the  damage  alleged  in  the  declaration ;  for,  if  the 
other  cattle  had  not  been  there,  the  commoner's  cattle  might  have  eaten 
every  blade  of  grass  which  was  consumed  by  the  other.  Therefore,  it 
seems  suflScient  for  the  plaintiff  to  prove  his  right  to  the  common,  and 
that  the  defendant  put  upon  it  cattle,  or  (if  he  be  another  commoner) 
more  cattle  than  he  ought  to  do.  Besides,  the  law  considers  that  the 
right  of  the  commoner  is  injured  by  such  an  act,  and  therefore  allows 
♦him  to  bring  an  action  for  it,  to  prevent  a  wrongdoer  from  r^oir/^ 
gaining  a  right  by  repeated  acts  of  encroachment:  Wells  v.  '• 
Watling,  2  W.  Black.  1238 ;  Hobson  v.  Todd,  4  T.  R.  71 ;  Pindar  v. 
Wadsworth,  2  East,  154.  For,  wherever  any  act  injures  another's 
right,  and  would  be  evidence  in  future  in  favour  of  the  wrongdoer,  an 
action  may  be  maintained  for  an  invasion  of  the  right,  without  proof 
of  any  specific  injury;  and  this  seems  to  be  a  governing  principle  in 
cases  of  this  kind.  As  in  the  case  of  Patrick  v.  Greenway,(i)  which 
was  an  action  of  trespass  for  fishing  in  the  plaintiff's  several  fishery : 
it  appeared  in  evidence  that  the  defendant  fished  there,  but  did  not 
take  any  fish ;  neither  was  it  alleged  in  the  declaration  that  the  defend- 
ant caught  any  fish :  the  plaintiff  obtained  a  verdict,  which  in  the 
following  term  (Easter,  1796)  the  defendant  moved  to  set  aside :  but 
the  Court  of  Common  Pleas  refused  even  a, rule  to  show  cause,  upon 
the  ground  that  the  act  of  fishing  was  not  only  an  infringement  of  the 
plaintiff's  right,  but  would  hereafter  be  evidence  of  an  using  and  exer- 
cising of  the  right  by  the  defendant,  if  such  an  act  were  overlooked." 
In  Young  v.  Spencer,  10  B.  &  C.  146  (E.  C.  L.  R.  vol.  21),  5  M.  &  R.  47, 
in  case  by  the  owner  of  a  house,  against  his  lessee  for  years,  for  opening 
a  new  door,  whereby  the  house  was  weakened  and  injured,  and  the  plain- 
tiff prejudiced  in  his  reversionary  estate  and  interest  in  the  premises, — 
upon  a  plea  of  not  guilty,  the  jury  found  that  the  lessee  did  open  the 

(a)  Notes  to  Mellor  v.  Spateman. 

(6)  Tried  before  Lawqenck,  J.,  Oxford  Spring  aaaixesj  1796. 
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door  without  leave,  but  that  the  house  was  not  in  any  respect  weakened 
or  injured  by  it;  and  the  judge  thereupon  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  nominal  damages,  subject  to  a  case :  and  it 
was  held,  on  argument,  that  the  plaintiff  was  not,  at  all  events,  entitled  to 
^oir-f-i  ^ft  verdict ;  but,  as  the  reversionary  interest  of  the  plaintiff  might 

-'  be  injured,  although  the  house  itself  was  not,  and  that  question 
had  not  been  submitted  to  the  jury,  the  court  ordered  a  new  trial. 
[Maule,  J. — That  was  waste.]  In  Shadwell  v.  Hutchinson,  M.  &  M. 
350  (E.  C.  L.  R.  vol.  22),  4  C.  &  P.  883  (E.  C.  L.  R.  vol.  19),(a)  it  was 
ruled  by  Lord  Tenterden,  that  a  reversioner  may  maintain  an  action 
for  a  nuisance,  which  produces  no  injury  to  his  reversion  beyond  that  to 
the  right,  and  which  may  be  removed  before  the  reversion  comes  into 
possession.  If  the  continuance  of  the  sky-light  in  that  case  would  inju* 
riously  affect  the  plaintiff's  right,  surely  the  same  result  would  follow 
here  from  the  fastening  of  the  gate.  [Crbsswell,  J. — ^The  putting  a 
lock  on  the  gate  was  not  necessarily  an  obstruction  of  the  tenant's  free 
passage.]  After  verdict,  it  must  be  assumed  that  the  tenant  was  ob- 
structed. In  Tucker  v.  Newman,  11  Ad.  &  E.  40  (E.  C.  L.  R.  vol.  89), 
8  P.  &  D.  14,  the  building  of  a  roof  with  eaves, — and,  in  Fay  v.  Pren« 
tice,  1  M.  Gr.  k  S.  828  (E.  C.  L.  R.  vol.  60),  the  erection  of  a  projecting 
comice,-<-whereby  the  rain  was  discharged  on  to  adjoining  premises, 
was  held  to  be  a  nuisance  from  which  the  law  would  infer  injury  to  the 
reversioner  of  such  adjoining  premises.  Such  an  obstruction  as  this, 
acquiesced  in  by  the  reversioner,  would  afford  an  answer  to  a  claim  of 
right  of  way  resting  upon  twenty  years'  user.  He,  therefore,  clearly 
must  have  a  right  of  action,  to  vindicate  his  title.  [Crbsswbll,  J. — 
Oould  the  reversioner  maintain  an  action,  where  the  gate  was  locked 
with  the  permission  of  his  tenant?]  The  act  of  the  tenant,  in  the 
absence  of  knowledge  by  the  reversioner,  would  not  be  allowed  to  pre- 
*^721  3^^^^^  ^^^ '  I^*^i®'  ^'  North,  1  East,  372.  Baylby,  J.,  in  that  *ca8e, 

^  says :  <<  The  tenant  cannot  bind  the  inheritance  in  this  case,  either 
by  his  own  positive  act,  or  by  his  neglect.  If,  indeed,  the  landlord  had 
known  of  these  windows  having  been  put  out,  and  had  acquiesced  in  it 
for  twenty  years,  that  would  have  bound  him."  [Williams,  J* — That 
remark  would  equally  apply  to  a  man  assenting  to  a  right  of  way,  or 
to  an  obstruction  of  a  right  of  way.]  No  doubt  it  would.  [Williams,  J. 
—In  Baxter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24),  1  N.  &  M. 
11  (E.  C.  L.  R.  vol.  28),  it  was  held  that  a  reversioner  cannot  maintain 
an  action  on  the  case  against  a  stranger  for  merely  entering  upon  his 
land  held  by  a  tenant  on  lease,  though  the  entry  be  made  in  the  ezer« 
cise  of  an  alleged  right  of  way, — such  an  act,  during  the  tenancy,  not 
being  necessarily  injurious  to  the  reversion.]  The  ground  upon  which 
the  decision  in  that  case  proceeded  was,  that  the  acts  complained  of 

(a)  In  this  case,  a  second  action  was  brougbt,  and  damages  recorered  for  a  continuance  of  the 
nuisance.    ShadweU  v,  Hutohinaon,  2  B.  A  Ad.  97  (B.  C.  L.  R.  toL  22). 
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would  not  be  evidence  against  the  reyersioner  in  support  of  a  claim  of 
right  hj  the  trespasser.  The  question  now  before  the  court  is  of  a 
totally  different  character.  [Williams,  J. — ^In  the  report  of  that  case 
in  1  Ner.  k  Man.  11,  Parke,  B.,  is  made  to  say — «My  notion  is,  that 
there  must  be  some  destruction  of  the  land,  to  enable  the  reversioner 
to  maintain  this  action.  No  case  has  ever  gone  so  far  as  to  constitute 
a  simple  trespass,  like  this,  an  injury  to  the  reversion."  Maule,  J. — 
My  brother  Parke  does  not  say  that  it  would  not  be  evidence,  if  the 
party  claimed  a  right  of  way,  and  meant  to  assert  it.]  In  Dobson  v, 
Blackmore,  9  Q.  B.  991  (E.  C.  L.  R.  vol.  58),  there  was  no  permanent 
injury  to  the  reversion ;  and  the  jury  negatived  actual  damage.  [Maule, 
J. — To  entitle  the  reversioner  to  maintain  this  action,  must  not  the  two 
things  concur,  viz.,  an  injury  of  such  a  nature  as  will  be  presumed  to 
be  permanent,  and  the  fact  of  its  being  evidence  against  him  on  a 
♦claim  of  right?  Will  the  circumstance  of  its  being  evidence  rn^o^o 
against  him  alone  suffice  ?  It  is  clear  that  no  action  by  the  ^ 
reversioner  can  be  founded  upon  an  act  done,  during  tjhe  continuance  of 
the  lease,  by  the  permission  of  the  tenant,  (a)  Here,  the  declaration 
avers  the  obstruction  to  be  of  such  a  nature  as  to  be  an  injury  to  the 
reversion.  That  is  clearly  the  only  way  in  which  it  can  be  sustained.] 
In  no  case  has  the  right  to  maintain  the  action  been  put  upon  the 
ground  that  something  had  been  done  to  the  land  itself.  In  Shadwell 
V.  Hutchinson,  Lord  Tenterden  puts  it  on  the  ground  of  loss  of 
evidence  of  the  right.  In  Hopwood  v.  Schofield,  2  M.  &  Rob.  34,  Pat- 
TBSON,  J., — ^who  was  one  of  the  judges  who  concurred  in  the  decision 
of  Baxter  v.  Taylor, — says :  "  I  do  not  say  that  a  right  of  way  may  not 
be  obstructed  under  such  circumstances  as  would  entitle  the  reversioner 
to  an  action  on  the  case :  but  Jackson  v.  Pesked,  1  M.  &;  Selw.  284, 
and  all  the  authorities,  show  that  he  can  only  sue  for  a  permanent 
injury  to  the  object  of  his  reversionary  interest.  How  can  that  injury 
be  called  permanent,  which,  it  is  in  evidence,  can  be  redressed  in  a  few 
days  ?  If,  indeed,  there  had  been  any  obstruction  operating  in  denial 
of  the  right,  it  might  have  been  different."  Here,  the  declaration  con- 
tains both  the  allegations,  one  or  other  of  which  was  held  in  Jackson  v. 
Pesked  to  be  necessary  to  make  the  declaration  good :  it  avers  that  the 
obstruction  is  of  a  permanent  nature,  and  that  the  plaintiff  is  injured  by 
the  consequent  diminution  in  value  of  his  reversionary  estate.  In  Alston 
V.  Scales,  9  Bingh.  3  (£.  G.  L.  R.  vol.  23),  2  M.  &  Scott,  5  (E.  C.  L.  R. 
vol.  28),  a  surveyor  of  highways  was  held  liable  in  case  at  the  suit  of  a 
reversioner,  for  subtraction  of  a  portion  of  his  bank  by  the  road  side, 
^although  the  occupying  tenant,  who  was  called  as  a  witness,  t^coyV 
stated  that  the  property  was  improved  by  what  the  surveyor  had  ^ 
done. 

WhateUy  and  Piggottj  in  support  of  the  rule. — To  entitle  the  plain- 

(a)  Quart,  where  the  tenant  of  a  hooee  is  pasriye  whUe  s  stranger  polla  it  down. 
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tiff  to  maintain  this  action,  he  must  show  that  his  reversion  has  been 
injured,  and  that  the  injury  is  of  a  permanent  character.  It  is  not 
alleged  here  that  the  gate  was  erected  by  the  defendant ;  but  merely, 
that,  being  there,  he  locked  it.  It  is  perfectly  consistent  with  that 
statement,  that  the  defendant  locked  the  gate  with  the  assent  of  the 
tenant,  and  that  each  had  a  key.  [Crbsswell,  J. — There  is  an  aver- 
ment here  that  the  obstruction  was  permanent,  and  an  injury  to  the 
reversion :  it  must  be  assumed  that  the  judge  would  have  told  the  jury 
that  such  a  declaration  would  not  be  proved  by  the  state  of  facts  you 
suggest.]  The  court  will  intend  nothing  which  is  not  stated.  <<  Nothing 
can  be  supplied  beyond  that  of  which  proof  is  necessarily  involved  in 
the  proof  of  what  ia  alleged :"  per  Lord  Dsnman,  in  Davis  v.  Black,  1 
Q.  B.  900,  911  (E.  0.  L.  R.  vol.  41).  The  distinction  which  wiU  be 
found  to  pervade  all  the  cases,  is,  whether  the  obstruction  is  in  its 
nature  permanent  or  not.  [Williams,  J. — What  do  you  mean  by  per- 
manent ?]  The  erection  of  a  wall,  as  in  Jesser  t;.  Gifford,  would  be  a 
permanent  obstruction :  or  the  building  a  house  across  the  way.  In 
Baxter  v.  Taylor,  Taunton,  J.,  said:  "The  action  is  by  a  reversioner 
against  a  mere  stranger,  and  a  very  different  rule  is  applicable  to  an 
action  on  the  case  in  the  nature  of  waste  brought  by  a  landlord  against 
his  tenant,  and  to  an  action  for  an  injury  to  the  reversion  against  a 
stranger.  Jackson  v.  Pesked  shows,  that,  if  a  plaintiff  declare  as  rever- 
sioner for  an  injury  done  to  his  reversion,  the  declaration  must  allege 
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it  to  have  been  done  to  the  damage  of  his  reversion,  or  must 


♦state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
prejudicial  thereto."  In  the  same  case,  Pattbson,  J.,  says:  "To 
entitle  a  reversioner  to  maintain  an  action  on  the  case  against  a  stranger, 
he  must  allege  in  his  count,  and  prove  at  the  trial,  an  actual  injury  to 
his  reversionary  interest.  It  is  said  that  this  action  is  maintainable, 
because  the  plaintiff's  title  may  be  prejudiced  by  a  trespass  committed 
under  a  claim  of  right :  but  then,  for  such  an  injury,  the  action  must 
be  brought  in  the  name  of  the  tenant,  who  is  the  person  in  the  actual 
possession  of  the  land. "(a)  And  Pakke,  J.,  adds:  "To  entitle  the 
plaintiff  to  maintain  this  action,  it  was  necessary  for  him  to  allege,  and 
prove,  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent  nature  as 
to  be  necessarily  injurious.  A  simple  trespass,  even  accompanied  with  a 
claim  of  right,  is  not  necessarily  injurious  to  the  reversionary  estate :  and 
what  Lord  Tentbrdbn  said  in  Young  v.  Spencer  must  be  construed  with 
reference  to  the  subject-matter  then  under  consideration, — ^an  action 
on  the  case  in  the  nature  of  waste,  by  a  reversioner  against  his  tenant." 
The  ruling  of  the  same  learned  judge  in  Hopwood  v.  Schofield  was  to  the 
same  effect.     Dobson  v.  Blackmore  is  precisely  in  point :  there,  a  count 

(a)  Qnasrt,  as  to  redress  for  an  injury  to  reyersioner's  title,  being  whoUy  dependent  on  wiUof 
tenant. 
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stating  the  plaintiff  to  be  reve^-sioner  of  premises,  occupied  by  his 
tenants,  and  abutting  on  a  public  navigable  river,  and  that  the  plain- 
tiff and  all  the  liege  subjects  of  the  Queen  were  accustomed  of  right  to 
have  free  navigation  and  passage  on  the  river,  for  boats,  &c.,  and  that 
the  plaintiff  was  accustomed  of  right  to  have,  for  the  enjoyment  of  the 
premises  by  hia  tenants,  free  use  and  navigation  of  that  part  of  the 
river  near  to  the  same,  and  free  passage  for  all  persons  in  boats  to 
^approach  the  same,  and  pass  to  the  premises  from  the  river,  and  r^nna 
unload  the  boats  on  the  premises,  without  obstruction,  but  that  *- 
the  defendant  fixed  barges,  planks,  &o.,  in  the  part  of  the  river  near 
the  premises,  and  thereby  obstructed  the  use  and  navigation  of  that 
part,  and  hindered  persons  from  passing  to  the  premises  from  the  river, 
and  hindered  the  unloading  of  boats  on  the  premises,  and  by  means 
thereof  the  plaintiff  was  injured  in  his  reversionary  interest, — was  held 
bad,  in  arrest  of  judgment,  as  not  showing  a  damage  to  the  reversionary 
intcre8t.(a)  Lord  Dbnman,  in  giving  the  judgment  of  the  court,  there 
says :  <<  The  objection  to  the  six  counts,  was,  that  the  unlawful  act 
charged  does  not,  per  sBj  import  any  damage  to  the  plaintiff's  rever- 
sionary interest.  The  tenant  in  possession  is  abridged  of  his  rights  by 
the  stoppage  of  a  public  road,  and  may  suffer  damage  from  it.  But  the 
landlord,  who  is  out  of  possession,  is  in  nowise  damnified  by  his  tenant's 
being  prevented  from  enjoying  his  house  in  so  ample  a  manner  as  he 
might  othervrise  have  done.  Each  of  the  counts  in  question  would  be 
established  by  evidence  proving  that  the  defendant  had,  on  two  different 
days,  placed  a  bar  across  the  road  for  five  minutes  only.  In  Baxter  v. 
Taylor,  a  greater  obstruction  was  held  to  give  a  reversioner  no  cause 
of  action.  Even  a  more  permanent  nuisance  may  not  continue  till  the 
end  of  the  lease,  when  the  plaintiff's  right  of  possession  would  accrue, 
but  might  in  the  mean  time  be  abated  by  one  of  the  public,  or  by  the 
sheriff,  on  indictment."  [Williams,  J. — In  the  case  of  The  Provost 
and  Scholars  of  Queen's  College,  Oxford,  v,  Hallett,  14  East,  489,  it  was 
held  that  an  action  on  the  case  for  an  injury  to  the  inheritance,  lies  by 
the  reversioner,  pending  the  term,  against  the  tenant,  for  enclosing  and 
cultivating  waste  land  included  '^'in  the  demise,  and  for  continuing  ^41077 
the  grievance.  And  Grose,  J.,  said :  "  Acts  of  this  kind  have  ^ 
been  held  over  and  over  again  to  be  a  present  injury  to  the  estate  of 
the  reversioner."  There  is  a  marked  distinction  between  the  case  which 
Lord  Ellbnborough  there  puts,  of  the  building  of  a  wall, — Jesser  v. 
CKfford, — and  the  present  case.  So,  in  Tucker  v.  Newman,  that  which 
the  defendant  did,  was,  in  itself,  as  Patteson,  J.,  observes,  something 
lotting.  That  is  the  distinction  which  runs  through  all  the  cases. 
[Maulb,  J. — You  must  show  that  that  which  is  charged  here,  could  not 
possibly  be  an  injury  to  the  reversion.  It  must  be  taken  that  the  Court 
of  Queen's  Bench  decided,  in  Dobson  v.  Blackmore,  that  proving  the 

(a)  And  Me  Rose  v.  Groves,  5  M.  A  G.  613  ^E.  C.  L.  R.  toI.  44),  6  Soott,  N.  R.  645. 
VOL.  IX, — 17 
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declaration  in  antf  way  would  show  no  cause  of,  action.  The  action 
there  was,  for  obstructing  a  pMie  way.  It  was  necessary,  therefore, 
to  show  some  particular  injury.  For  anything  that  appears,  there 
could  have  been  no  particular  injury.]  It  has  been  said  that  the  con- 
tinuance of  this  gate  for  twenty  years  might  conclude  the  plaintiff. 
That,  however,  is  not  so ;  for,  there  could  be  no  enjoyment  "as  of  right," 
as  against  the  reversioner,  so  long  as  the  land  was  in  the  hands  of  the 
tenant :  Bright  v.  Walker,  1 C.  M.  &  R.  211, 219.t  Parke,  B.,  in  deliver- 
ing the  judgment  in  that  case,  says :  "  In  order  to  establish  a  right  of 
way,  and  to  bring  the  case  within  this  section,(a)  it  must  be  proved  that 
the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years,  and  that 
he  has  done  so  <  as  of  right,'  for,  that  is  the  form  in  which  by  section  5 
such  a  claim  must  be  pleaded :  and  the  like  evidence  would  have  been 
required  before  the  statute,  to  prove  a  claim  by  prescription  or  non- 
existing  grant.  Therefore,  if  the  way  shall  appear  to  have  been  enjoyed 
^oiTon  by  the  claimant,  not  openly,  and  in  *the  manner  that  a  person 
-'  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a  tres- 
passer would  have  done, — if  he  shall  have  occasionally  asked  the  per- 
mission of  the  occupier  of  the  land, — no  title  could  be  acquired,  because 
it  was  not  enjoyed  <  as  of  right.'  " 

Maulb,  J. — I  think  the  declaration  in  this  case, — ^which  is  objected 
to  after  trial  and  a  verdict  for  the  plaintiff,  and  which  alleges  that  the 
defendant  wrongfully  and  unjustly  locked,  chained,  and  fastened  a  cer- 
tain gate  in  and  across  a  certain  way,  and  wrongfully  and  injuriously 
kept  and  continued  the  same  so  locked,  chained,  and  fastened,  and  so 
obstructed  the  way,  whereby  the  plaintiff  was  injured  in  his  reversionary 
right  and  interest, — states  a  cause  of  action  which  entitles  the  plaintiff 
to  damages ;  and  that  we  cannot  arrest  the  judgment.  It  may  have 
been  that  no  evidence  was  given  at  the  trial,  of  any  such  obstruction  as 
could  be  a  permanent  injury  to  the  plaintiff's  reversion.  That  might 
have  been  ground  for  a  nonsuit,  or  a  verdict  for  the  defendant :  but  it 
was  not  so  put  at  the  trial.  The  only  question,  therefore,  for  our  con- 
sideration, is,  whether  the  plaintiff's  reversionary  interest  miffht  be 
injured  by  the  acts  alleged  in  this  declaration  to  have  been  done  by 
the  defendant.  It  appears  to  me  that  it  might.  It  is  not  denied  that 
the  erection  of  a  wall  across  the  way, — assuming,  of  course,  that  there 
was  no  contract  as  between  the  tenant  of  the  land  and  the  defendant, 
— ^would  be  an  injury  to  the  reversion,  although  such  wall  might  be 
pulled  down  before  the  plaintiff  became  entitled  to  the  actual  possession 
of  the  land :  and  I  cannot  doubt  that  there  might  be  such  a  locking  and 
chaining  of  a  gate  as  would  amount  to  as  permanent  an  injury  to  the 
plaintiff's  reversionary  interest  as  the  building  of  a  wall.  The  meaning 
^^7Q1  ^^  ^^^  allegation,  that,  by  means  of  the  premises,  the  plaintiff 
^  *was  greatly  injured  in  his  reversionary  estate  and  interest,  is 

(a)  2MZ  W.  4,  0.  71,  a.  2. 
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not  that  the  injury  follows  as  a  consequence  of  law  from  what  is  pre- 
viously stated, — like  an  allegation  that  J.  S.  was  seised  in  fee,  and  that 
he  died  so  seised,  whereby  J.  T.,  his  son  and  heir-at-law,  became  en- 
titled :  but  it  is  an  allegation  of  a  matter  of  fact,  as  was  lately  held  in 
this  court,  in  the  case  of  Brown  t;.  Mallett,  5  M.  Gr.  &  S.  599  (E.  C. 
L,  R.  vol.  57),  which  is  for  the  jury  to  find,  or  not,  according  to  the 
evidence.  I  therefore  think,  upon  the  whole,  that  the  declaration  is 
sufficient. 

Crbsswbll,  J. — ^I  have  entertained  a  good  deal  of  doubt  during 
the  progress  of  the  argument :  but  I  concur  in  the  judgment  which  has 
been  pronounced  by  my  brother  Maulb.  Jackson  v.  Pesked  decides 
that  a  declaration  of  this  sort  is  insufficient  unless  it  contain  an  aver- 
ment that  tie  acts  charged  injured  the  plaintiff's  reversionary  interest. 
That  case,  however,  impliedly  recognises  the  validity  of  a  declaration 
which  contains  such  an  averment,  and  states  facts  which  may  or  may 
not  amount  to  such  injury  of  the  reversion.  Here,  the  declaration 
alleges  certain  things  to  have  been  done  by  the  defendant,  so  as  to  occa- 
sion injury  to  the  plaintiff's  reversionary  interest.  I  agree  with  my 
brother  Maule  that  that  is  an  allegation  of  fact,  and  that  we  must  take 
it  to  have  been  proved,  if  the  facts  stated  could  so  operate.  It  is  im- 
possible to  say  that  a  gate  may  not  be  so  fastened  as  to  enure  as  an 
injury  to  the  reversion. 

Williams,  J. — I  am  of  the  same  opinion.  If  in  point  of  fact  the 
obstruction  complained  of  took  place  under  such  circumstances  as  not 
to  occasion  any  permanent  injury  to  the  plaintiff's  reversion,  the  judge 
ought  to  have  directed  the  jury  to  find  for  the  defendatit.  The  learned 
judge,  however,  did  not  so  direct  the  jury :  and  no  complaint  is  made 
on  that  score.  We  must,  *therefore,  assume  such  a  state  of  facts  r^oon 
to  have  been  proved  as  might  exist  consistently  with  what  is  ^ 
charged  in  this  declaration  as  being  an  injury  to  the  plaintiff's  reversion. 
There  is  clearly  no  ground  for  arresting  the  judgment. 

Rule  discharged. 


BARNEWALL,  One  of  the  Registered  Public  Officers  of  THE  COM- 
MERCIAL BANK  OF  LONDON,  t;.  SUTHERLAND,  CONNELL, 
MITCHELL,  and  DUFF.    Feb.  25. 

A^  who  0Qed  as  public  officer  of  a  banking  company  under  the  statntes  7  O.  4,  o.  4ft,  and  7  A  8 
Vict  c  IIS,  died  after  isane  joined.  The  nisi  priiis  record  was  made  np  from  the  plea-roll,  as 
tbongfa  A.  was  aliye.  The  venire  had  been  awarded  accordingly  as  between  A.  and  the 
defendants,  and  no  entry  was  made  on  the  plea-roll,  of  the  death  of  A.,  or  of  the  appointment 
of  another  public  officer.  After  the  nisi  prius  record  was  so  made  up,  a  memorandum  was  entered 
«pon  it,  stating  the  fact  of  the  death  of  A.,  and  that  B.,  another  public  officer  of  the  copart- 
nership, had  been  appointed  to  continue  the  proceedings;  but  this  was  not  stated  by  way  of 
mggestion  to  the  conrty  nor  was  it  followed  by  any  statement  of  confession  by  the  defendants, 
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or  a  wient  dedirer  and,  afler  racb  eatrj  had  ^en  made,  tba  eaiM  waa  entered  for  trial  ai  '^  & 
V.  (tbe  defeodantB),"  and  was  tried  bj  the  jwj  retvmed  oa  the  remW  in  the  caiue  of  "  A.  v.. 
(the  defendfiBt^).''  Three  of  the  defendants  appeared  at  tbe  trial,  under  protest;  the  fourth 
had  roffered  judgment  by  defkalt:  and  a  refdict  was  found  for  tbe  plaiarliff : — 

Held,  that  tbe  entry  so  made  upon  the  nsi  prioa  record,  was  vregafar,  and  did  net  aalhifae  th» 
trial  in  the  nave  of  B.  as  plaintiif. 

Qucere,  whetbev  a  formal  suggestion  of  the  death  of  A.  would  have  been  tnrremMe? 

Tbis  a(rtion  was  commeDced  on  the  12th  of  December,  1848,  in  the 
name  of  John  Taylor,  one  of  the  registered  public  officers  of  tbe  Com- 
mercial Bank  of  London.  Judgment  bj  default  was  signed  against  the 
defendant  Duff.  The  other  defendants,  Sutherland,  Connell,  and  Mit- 
chell, having  pleaded  seyera)  pleas,  issues  were  Joined  thereon  on  the 
9th  of  July,  1849,  and  notice  of  trial,  and  of  the  assessment  of  damages 
*aRn  '^^'^^^  'DnSj  was  given  for  the  then  next  Surrey  *jssize8.  On 
^  tbe  18tb  of  July,  Taylor  died.  The  commission  day  of  the 
Surrey  assizes  was  Monday,  the  6th  of  August.  On  the  evening  of  that 
day,  the  following  notice  was  served  at  the  office  of  the  defendant's 
attorney : — 

« In  the  Common  Pleas. 

« Between  John  Taylor,  one  of  the  registered  public  officers 
of  the  Commercial  Bank  of  London,  and  John'  William 
Sutherland,  John  Connell,  John  Mitchell,  and  Adam  Duff. 

«  We  do  hereby  give  you  notice  that  the  above-named  plaintiff,  John 
Taylor,  has  died  since  tbe  issues  were  joined  in  this  cause,  and  that  the 
said  action  will  be  continued  in  the  name  of  Thomas  Barnewall,  another 
of  the  registered  public  officers  of  the  said  Commercial  Bank  of  London, 
pursuant  to  the  statute  in  that  case  made  and  provided;  and  that 
the  said  cause  will  bo  taken  down  to  trial,  and  entered  accordingly. 
Dated,  &c.  Amort  &  Co*,    Plaintiff's  Attorneys." 

Tbe  defendants^  attorney  had,  before  the  receipt  of  the  above  notice, 
sent  his  managing  clerk  to  Croydon  to  watch  the  entry  of  the  cause, 
and  to  attend  the  trial ;  and,  on  receiving  the  notice,  he  proceeded  to 
Croydon,  where  he  arrived  between  12  and  1  o'clock  on  the  7  th  of 
August,  when  he  was  informed  by  his  clerk  that  the  cause  had  been 
entered  for  trial  in  the  name  of  Thomas  Barnewall,  and  that  a  sug- 
gestion to  the  following  effect  had  been  entered  en  the  nisi  prius 
record : — 

«( Before  which  last-mentioned  day,  and  after  the  said  10th  of  July, 
to  wit,  on  the  18th  of  July,  1849,  the  said  John  Taylor  departed  this 
life,  being  until  and  at  the  time  of  bis  death  such  registered  public 
*^R91  ^^^^^  *^®  aforesaid ;  whereupon,  according  to  the  first-mentioned 
^  act  of  par]iament,(a)  as  the  same  hath  been  extended  by  the  act 
of  parliament  secondly  above  mentioned,(ft)  as  in  the  declaration  in  this 
cause  mentioned,  one  Thomas  Barnewall,  then  being,  and  thenceforth 
hitherto  and  still  being,  one  of  the  registered  public  officers  of  the  said 

(a)  7  a.  4»  e.  46.  (6-)  7  i;  8  Viet.  e.  U3. 
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Commercial  Sank  of  London,  was  and  is  duly  appointed  in  the  room 
and  place  of  the  said  John  Taylor,  deceased,  farther  to  eontinne,  pro- 
secute, and  carry  on  tie  said  action ;  and  thereupon  and  thereby,  and 
according  to  the  law  in  that  behalf,  the  said  suit  so  commenoed  by  the 
said  John  Taylor  as  aforesaid  is  further  continued,  prosecuted,  and 
carried  on  by  the  said  Thomas  Barnewall  for  and  on  behalf  of  the  said 
copartnership.     Therefore,*'  ko. 

The  defendants*  attorney,  having  obtained  a  copy  of  this  suggestion, 
caused  the  same  to  be  laid  before  the  counsel  retained  on  the  part  of 
the  defendants  Sutherland,  Oonnell,  and  Mitch^  to  advise  them  as 
to  pleading  thereto.  Counsel  advised  that  the  suggestion  should  be 
pleaded  to ;  but,  inasmuch  as  the  eight  days  allowed,  by  the  practice 
of  the  court,  to  the  defendants  to  plead,  would  expire  after  the  10th 
of  August,  they  recommended  the  defendants  to  appear  at  the  trial 
under  protest,  and  to  apply  to  have  the  trial  postponed,  in  order  that 
Che  defendants  might  have  the  opportunity  of  pleading  to  the  said 
suggestion. 

The  cause  came  on  for  trial  before  PoLiiOOs:,  C.  B.,  and  a  common 
jury  summoned  in  a  cause  wherein  the  said  John  Taylor  was  the  plain- 
tiff and  the  above-named  Sutherland,  Gonnell,  Mitchell,  and  Duff  were 
defendants,  on  the  18th  of  August,  1849. 

'  Before  the  jury  were  sworn,  tie  defendants  Sutherland,  Connell,  and 
Mitchell,  by  their  counsel,  appeared  *and  objected  to  the  trial  of  r*Qo« 
the  cause,  by  reason  of  the  abatement  in  consequence  of  the  '- 
deatk  of  Taylor,  and  that  the  defendants  had  no  opportunity  of  plead- 
ing to  the  suggestioa  so  entered  on  the  nisi  prius  record  as  aforesaid; 
and  also  that  the  jury  summoned  to  try  the  cause  had  no  authority  to 
try  a  cause  wherein  Thomas  Barnewall  was  the  plaintiff.  After  hearing 
counsel  on  the  part  of  the  ^aintifl^  in  reply  to  the  said  objections,  the 
lord  chief  baron  said  that  the  better  course  would  be  to  try  the  cause, 
and  for  the  defendants  to  appear  under  protest ;  and  he  ordered  the 
jury  to  be  sworn ;  and  the  jury  were  sworn  accordingly ;  and  a  verdict 
was  found  for  the  plaintiS^  subject  to  an  application  to  the  court 

Upon  an  affidavit  of  the  above  facts,  and  also  stating,  that,  according 
to  the  practice  of  this  court,  jury-prooess  could  not  be  issued  until  a 
few  days  before  the  commission-day,  and  that  the  deponent  believed 
that  the  jury-process  in  this  cause  was  issued  after  the  death  of 
Taylor, 

MuMidi  Ghnmeg^  in  Michaelmas  term  last,  moved  to  enter  a  verdict 
for  the  defendants,  or  for  a  new  trial. — The  defendants  were  clearly 
entitled  to  an  opportunity  of  traversing  the  suggestion :  it  might  be  a 
matter  of  importance  to  them  in  respect  of  costs.  In  Brocas  v.  The 
City  of  London,  1  Stra.  2S5,  it  is  said  by  the  court, — "  It  was  settled 
in  Sir  Peter  Delme's  case,  and  has  always  been  the  course  of  the  court, 
that,  when  either  party  will  suggest  anj  special  matter  about  awarding 
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the  venire  out  of  the  common  courBe,  a  copy  must  be  given  to  the 
opposite  party,  and  they  must  have  a  reasonable  time  to  consider  it, 
before  you  enter  a  nieM  dedire."  Here,  the  whole  proceeding  would 
be  a  nullity  '^'without  a  suggestion ;  and  an  indictment  for  per* 


*884] 


jury  could  not  be  sustained  for  any  false  evidence  given  on  the 


trial :  The  King  v.  Cohen,  1  Stark.  N.  P.  C.  511  (B.  C.  L.  R.  vol.  2). 
In  Bartlett  v.  Pentland,  1  B.  &  Ad.  704  (E.  C.  L.  R.  vol.  20),  it  is  laid 
down  as  a  general  rule,  that,  wherever  by  the  provision  of  an  act  of 
parliament,  a  person  not  a  party  to  the  record,  is  to  be  affected  by  a 
judgment,  or  where  the  judgment  is  to  be  such  as  would  not  be  ordina- 
rily warranted  by  the  previous  proceedings  on  the  record,  the  proper 
course  is,  to  enter  a  suggestion  on  the  roll ;  so  that  the  party  to  be 
affected  may  demur  if  the  plaintiff  do  not  set  forth  facts  to  bring  the 
case  within  the  act  of  parliament,  or  that  he  may  traverse  those  facta 
if  untrue.  The  case  of  Watson  v.  Quilter,  1  M.  &  W.  760,t  1  D.  & 
L.  244,  clearly  establishes  that  such  a  suggestion  may  be  traversed ; 
notwithstanding  the  doubt  suggested  by  Maule,  J.,  in  Bartholomew  v. 
Carter,  5  Scott,  N.  R.  501,  S.  C.  4  M.  4;  G.  612  (E.  C.  L.  R.  vol.  48), 
where  ^hat  learned  judge  observes,  that,  ^^  no  instance  can  be  found  in 
the  whole  history  of  the  law,  of  a  suggestion  being  traversed."  [Maulb, 
J. — It  certainly  is  somewhat  singular  that  no  instance  of  a  trial  of  a 
traverse  of  a  suggestion  is  to  be  met  with,  although  it  has  so  repeatedly 
been  said  that  it  is  traversable.] 

The  9th  section  of  the  7  G.  4,  c.  47,  the  act  for  the  regulation  of 
banking  copartnerships,  enacts  that  all  actions  and  suits,  &c.,  and  all 
other  proceedings  at  law  or  in  equity,  to  be  commenced  or  instituted 
for  or  on  behalf  of  any  such  copartnership  against  any  person  or  per- 
sons, shall  be  commenced,  instituted,  and  prosecuted  in  the  name  of  one 
of  the  public  ofScers  for  the  time  being  of  auch  copartnership  as  the 
nominal  plaintiff  for  and  on  behalf  of  the  copartnership ;  and  that  the 
^Qoc-i  death,  resignation,  removal,  or  any  act  of  such  *public  o£Scer, 
-'  shall  not  abate  or  prejudice  any  such  action,  suit,  or  other  pro- 
ceeding commenced  against  or  by  and  on  behalf  of  such  copartnership^ 
but  the  same  may  be  continued,  prosecuted,  and  carried  on  in  the  name 
of  any  other  of  the  public  officers  of  such  copartnership  for  the  time 
being.  By  a  subsequent  act,  7  &  8  Vict.  c.  113,  s.  1,  it  is  provided 
that  no  joint-stock  bank  established  after  the  6th  of  May,  1844,  shall 
carry  on  business,  unless  by  letters-patent  under  that  act.  And  the 
47th  section  enacts,  <<  that,  after  the  passing  of  this  act,  every  company 
of  more  than  six  persons,  established  on  the  said  6th  of  May,  for  the 
purpose  of  carrying  on  the  said  trade  or  business  of  bankers  within  the 
distance  of  sixty-five  miles  from  London,  and  not  within  the  provisions 
of  this  act,  shall  have  the  same  powers  and  privileges  of  suing  and 
being  sued  in  the  name  of  any  one  of  the  public  officers  of  such  copart- 
nership as  the  nominal  plaintiff,  petitioner^  or  defendant,  on  behalf  of 
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Bttch  copartnership.*'  There  is  no  provision  in  that  section  that  actions 
shall  not  abate  by  the  death  of  the  public  o£Scer.  [Mauls,  J. — They 
would  not  have  aU  the  power  of  suing,  unless  they  could  carry  on  the 
proceeding  in  the  name  of  a  surviving  public  officer.  The  two  acts  are 
to  be  construed  as  being  in  pari  materid.'] 

The  declaration  states  that  the  plaintiff  sues  as  public  officer  accord- 
ing to  the  7  G.  4,  c.  46,  as  extended  by  the  7  &  8  Vict.  c.  113 ;  and 
that  is  traversed.  The  question  is,  whether  the  plaintiff  is  not  suing 
under  the  latter  act  only :  and,  if  he  is,  the  declaration  is  bad,  for  not 
showing  that  the  copartnership  was  an  existing  copartnership  on  the 
day  named  in  the  act,  the  6th  of  May,  1844.  The  former  act  applies 
only  to  companies  carrying  on  the  business  of  bankers  more  than  sixty- 
five  miles  from  London.  [Maule,  J. — Can  there  be  a  *doubt  r^ooa 
that  the  company  are  suing  under  the  latter  act?  There  is  ^ 
nothing  in  that  point.] 

A  rule  nisi  having  been  granted  upon  the  first  point, 

Channell,  Serjt.,  and  Peacock^  ifi  the  last  term,  showed  cause. — As- 
suming that  the  last  day  for  pleading  was  the  10th  of  August,  the 
defendants  had  still  three  days  during  which  they  might  have  traversed 
the  suggestion,  if  traversable.  But  the  defendants  are  under  a  mis- 
impression  with  respect  to  the  2  W.  4,  c.  89,  s.  11,  which  only  applies 
to  pleadings  before  issue  joined,— otherwise  pleas  puis  darrein  continu- 
anee  would  be  precluded :  the  defendants,  therefore,  had  ample  time 
before  the  day  of  trial,  to  tender  a  traverse. 

But  it  is  submitted  that  the  fact  here  suggested  was  not  traversable 
at  all.  It  was  not  necessary  to  suggest  Taylor's  death  until  the  judg- 
ment-roll was  made  up :  Tidd's  Practice,  9th  edit.  p.  1119 ;  Denn  d. 
Lawson  v.  Farr,  Barnes,  469.(a)  There,  «  after  issue  joined,  and  before 
the  day  of  nisi  prius,  one  of  the  defendants  died:  the  plaintiff  sued 
out  a  venire  facias  between  himself  and  the  surviving  defendant,  and 
made  the  jurata  at  the  foot  of  the  record  of  nisi  prius,  agreeable 
thereto.  Verdict  for  plaintiff.  Objected  at  the  trial,  that  the  death 
of  the  deceased  defendant  ought  to  have  been  suggested  on  the  nisi 
prius  record,  and  thereupon  an  award  of  a  venire  facias  between  the 
plaintiff  and  the  surviving  defendant.  Point  reserved  was  now  argued ; 
and  thereupon  the  plaintiff  produced  the  roll  in  court,  whereon  the 
suggestion  and  award  of  the  venire  facias^  as  above,  were  entered; 
which  the  court  held  to  be  sufficient."  The  question  arose  in  Webb  v. 
Taylor,  1  D.  &  L.  676,  where  a  defendant  gave  a  cognovit  actionem  in  a 
suit  by  a  public  officer  *under  the  7  G.  4,  c.  46,  and,  before  r^qQ7 
judgment  was  entered,  the  nominal  plaintiff  was  removed  from  *- 
his  office,  but  the  name  of  the  plaintiff  on  the  record  was  not  altered, 
and  judgment  was  signed  in  the  name  of  such  plaintiff,  and  the  defend* 
ant  having  been  arrested  on  a  ca,  sa.  issued  upon  the  judgment,  the 

(a)  Farr  v.  Deno,  1  Barr.  368. 
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court  allowed  the  record  and  writ  to  be  amended,  upon  the  application 
of  the  banking  company,  who  were  the  real  plaintiffs,  by  the  insertion 
of  the  name  of  the  new  public  officer,  nune  pro  tunc^  mid  refused  to  set 
aside  the  judgment  on  the  ground  of  the  irregularity*  It  never  was 
intended  that  a  matter  of  mere  form  like  this  should  be  traversed.  It 
is  very  different  from  the  matters  suggested  in  Bartlett  v.  Pentland  and 
the  cases  which  followed  it,  and  Watson  v.  Quilter :  those  were  matters 
of  substance.  [Maule,  J. — ^You  cannot  introduce  new  parties  upon 
the  record  without  a  suggestion.]  That  may  be ;  but  there  is  no  case 
to  show  that  the  fact  need  be  suggested  upon  the  nisi  prius  reccHrd. 
Suppose  a  suggestion  were  entered,  that  the  plaintiff  had  been  created 
a  baronet  after  the  commencement  of  the  action,  would  that  have  been 
traversable  ? 

Ghumey  and  Ogle,  in  support  of  the  rule. — The  jury  were  summoned 
to  try  a  cause  of  Taylor  v.  Sutherland,  and  the  cause  tried  was  Bame- 
wall  v.  Sutherland.  This  was  a  clear  irregularity,  and  one  by  which 
the  defendants  might  be  prejudiced  in  respect  of  costs.  There  are 
numerous  cases  to  show,  that,  wherever  it  becomes  necessary  to  show 
upon  the  record  an  excuse  for  deviating  from  the  customary  course  of 
proceedings,  it  must  be  done  by  some  act  of  the  court,  or  by  a  sugges* 
tion,  which  the  other  side  must  have  an  opportunity  of  traversing  or 
demurring  to.  In  Pennoir  v.  Brace,  1  Salki  812,  319,  1  Lord  Raym. 
ntQaa't  244,  ^judgment  was  obtained  in  trespass  against  four,  who 
^  brought  error,  and  afterwards  one  of  them  died :  it  was  held 
that  the  plaintiff  could  not  sue  out  execution  without  suggesting  the 
death  upon  the  record.  [Williams,  J. — There  the  writ  did  not  agree 
with  the  judgment.  In  Rex  v.  Cohen,  1  Stark.  N.  P.  C-  611  (E.  C. 
L.  R.  vol.  2),  it  was  held,  that,  if  a  co-plaintiff  die,  the  suit  will  be 
abated,  unless  the  death  be  suggested  according  to  the  statute  8  &  9 
W.  3,  c.  11,  s.  6 :  and  therefore,  if  a  co-plaintiff  die  after  issue  joined, 
a  trial  without  such  suggestion  on  the  record  would  be  extrajudicial, 
and  consequently  no  perjury  could  be  assigned  upon  any  faJse  evi- 
dence  given  thereon*  [Maule,  J.,  referred  to  the  form  of  suggestion 
given  in  Chitty's  Statutes,  p.  2,  n.  (e).'}  In  such  a  case  as  this,  the 
jury  could  not  be  attainted,  or  fined  for  non-attendance.  [WiLns, 
C.  J. — The  venire  should  certainly  follow  the  record.]  In  Plomer  v. 
Ross,  6  Taunt.  381—391  (E.  0.  L.  R.  vol.  1),  Heath,  J.,  says  that  a 
suggestion  may  be  pleaded  to,  and  that  common  justice  requires  it. 
[Williams,  J. — That  was  a  suggestion  of  breaches.]  All  the  autho^ 
rities  are  fully  considered  in  Watson  v.  Quilter,  where  the  question  is 
very  elaborately  discussed  by  Lord  Abingsr  ;  and  the  result  is,  that  a 
suggestion  of  this  kind  must  be  so  entered  as  to  give  the  opposite  party 
an  opportunity  of  traversing  or  demurring  to  it.  [Williams,  J. — 
What  do  you  say  that  the  company  should  have  done  here  ?]  They 
should  have  served  the  defendants  with  a  suggestion,  and  demanded  a 


9  MANNING,  GRANGER,  &  SCOTT.  388 

plea.  [Williams,  J. — Suppose  the  death  of  Taylor  had  taken  place 
on  the  day  before  the  trial, — ^what  would  have  been  their  course  then  ?] 
That  might  occasion  inconvenience :  but  it  is  enough  to  say  it  is  not 
this  case.  Here  was  a  fourth  defendant,  Duff,  who  was  not  represented 
at  the  trial,  he  having  *suffered  judgment  by  default  before  r^tooq 
Taylor's  death :  suppose  execution  were  to  issue  against  him  ^ 
upon  this  assessment  of  damages  at  the  suit  of  Bamewall, — would  he 
not  be  justified  in  resisting  and  even  shooting  the  officer  ?  [Gresswell, 
J. — I  think  he  would  be  very  rash.  He  would  probably  have  the 
wisdom  to  take  advice.]  Our.  adv.  vuli. 

WiLDB,  0.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  rule  has  been  obtained,  on  the  part  of  the  defendant, 
to  show  cause  why  the  verdict  which  has  been  found  for  the  plaintiff, 
should  not  be  set  aside,  and  a  new  trial  had. 

The  facts  were,  that  the  plaintiff,  who  sued  as  public  officer  of  a 
banking  company,  under  the  statute  7  O.  4,  c.  46,  died  after  issue 
joined,  and  that  the  nisi  prins  record  was  made  up  from  the  plea-roll, 
aa  though  the  party  were  alive ;  that  the  venire  had  been  awarded 
accordingly  as  between  Taylor  as  plaintiff  and  the  defendants;  and 
that  no  entry  was  made  upon  the  plea-roll,  of  the  death,  or  of  the  ap- 
pointment of  the  new  public  officer. 

It  appears,  farther,  that,  after  the  nisi  prius  record  was  passed  so 
made  up,  a  memorandum  was  entered  upon  it,  stating  the  fact  of  the 
death,  and  that  Bamewall  had  been  appointed  public  officer, — but 
which  was  not  stated  by  way  of  suggestion  to  the  court,  nor  followed 
by  any  statement  of  a  confession  by  the  defendant,  or  a  anient  dedire;* 
and  that,  after  such  entry  had  been  made,  the  cause  was  entered  for 
trial  as  a  cause  of  Bamewall  tr.  Sutherland ;  and  that  cause  was  tried 
by  the  jury  returned  upon  the  venire  in  a  cause  at  the  suit  of  Taylor. 

Upon  the  part  of  the  plaintiff,  notice  had  been  given  *of  the  r^oQQ 
death  of  Taylor,  and  that  such  an  entry  would  be  made,  and  ^ 
that  the  cause  would  be  tried.     Some  of  the  defendants  appeared  to 
protest  against  the  trial,  and  others  did  not  appear. 

A  verdict  was  found  for  the  plaintiff,  and  the  present  rule  was  after- 
wards obtained  to  set  aside  that  verdict  on  the  ground  that  the  entry 
made  upon  the  record,  of  the  death  of  Taylor,  and  that  Bamewall  had 
been  appointed  public  officer,  was  irregular ;  as  was  also  the  proceeding 
to  trial  in  a  cause  in  which  Bamewall  was  the  plaintiff,  by  a  jury 
returned  under  a  venire  in  a  cause  in  which  Taylor  was  the  plaintiff. 

Upon  showing  cause  against  this  rule,  the  plaintiff  insisted  that  his 
proceedings  had  been  regular,  being  authorized  by  the  statute  of  7  6. 
4,  c.  46.  By  the  9th  section  of  that  statute,  the  companies  mentioned 
therein,  are  authorized  to  sue  in  the  name  of  a  public  officer ;  and  it  is 
enacted  *<  that  the  death,  resignation,  or  removal,  or  any  act  of  such 
public  officer,  shall  not  abate  or  prejudice  any  such  action,  but  the 
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same  may  be  continued  and  carried  on  in  the  name  of  any  other  public 
officer  of  the  copartnership  for  the  time  being."  And  in  section  12,  it 
is  enacted  « that  any  judgment  recovered  against  any  public  officer  of 
the  copartnership  shall  have  the  like  effect  and  operation  against  the 
property  of  the  partnership,  and  the  property  of  every  member  there- 
of, as  if  such  judgment  had  been  recovered  or  obtained  against  the  co- 
partnership." 

The  plaintiff  contends,  that,  under  these  ivords,  no  suggestion,  or 
entry  upon  the  plea-roll,  was  necessary  ;  and  that  a  mere  memorandum 
upon  the  nisi  prius  record,  stating  the  fact  of  the  death  of  Taylor,  and 
that  Barnewall  had  been  appointed  public  officer,  was  all  that  was 
required ;  and  also  that  the  cause  was  properly  tried  in  the  name  of 
such  new  public  officer  as  plaintiff,  and  that  no  new  venire  was  requisite. 
*^QM  *Upon  the  part  of  the  defendant,  it  was  contended  that  the 
^  enactment  that  the  action  shall  not  abate  by  the  death  of  the 
public  officer,  the  plaintiff, — as  would  have  been  the  case  by  the  course 
of  the  common  law, — ^and  that  the  action  may  be  carried  on  in  the 
name  of  the  new  public  officer,  does  not  dispense  with  the  necessity  of 
the  fact  of  the  death,  and  the  appointment  of  the  new  public  officer, 
being  suggested  upon  the  record,  nor  the  issuing  of  a  venire  in  the 
name  of  the  new  or  substituted  plaintiff.  And  the  defendants  insist, 
— except  where  there  is  an  express  statutable  provision  dispensing  with 
it, — that,  in  all  cases  where  there  is  a  change  of  parties  during  the 
progress  of  the  cause,  before  trial,  that  change  is  required  to  appear 
upon  the  record,  by  way  of  suggestion  to  the  court ;  and,  where  such 
facts  are  not  traversable,  they  should  be  followed  by  a  confession,  or 
nient  dedire. 

In  this  case,  the  defendants  had  traversed  by  plea  the  appointment 
of  Taylor  as  a  public  officer  of  the  company ;  and  a  verdict  for  the 
defendants  upon  the  issue  on  that  plea  would  have  been  a  full  defence : 
and  for  a  good  reason ;  for,  the  company  would  not  be  bound  by  the 
judgment  in  the  cause,  unless  the  plaintiff  Taylor  was  a  public  officer 
of  the  company ;  nor  would  the  property  of  the  members  of  the  com- 
pany have  been  bound  by  any  such  judgment.  And  the  fact  whether 
Barnewall  was  a  public  officer  of  the  company  when  he  was  substituted 
as  plaintiff,  is  equally  important  to  the  defendant  as  was  the  character 
of  Taylor  when  he  stood  upon  the  record  as  plaintiff.  And,  if  the  court, 
upon  application,  would  have  allowed  a  suggestion  that  Barnewall  was 
a  public  officer,  to  have  been  entered,  with  a  confession  or  nient  dedire^ 
some  satisfactory  evidence  must  have  been  offered  to  the  court  of  the 
fact.  But,  in  this  case,  the  memorandum  was  entered  upon  the  record, 
*^Q91  ^**^*^^6  *^®  ^*c*»  without  any  authority  *from  the  court ;  and  in 
-'  a  very  informal  manner, — without  any  opportunity  to  the  defend- 
ants to  traverse  the  facts  stated,  and  without  the  statement  of  any 
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matter  excluding  the  right  to  do  80,  such  as  follows  a  suggestion  which 
the  opposite  party  is  not  allowed  to  traverse. 

Without  entering  into  the  question,  whether,  if  the  suggestion  were 
properly  entered  upon  the  plea-roll,  the  facts  alleged  would  be  traver- 
sable or  not,  it  is  clear  that  the  entry  which  was  made  on  the  nisi  prius 
record  in  this  case  was  irregular,  and  did  not  authorize,  the  trial  of  the 
cause  in  the  name  of  Barnewall  as  the  substituted  plaintiff;  and  there- 
fore the  rule  for  setting  aside  the  verdict  which  has  been  obtained  for 
the  plaintiff,  and  for  a  new  trial,  must  be  made  absolute. 

Rule  absolute. 


BARNES,  Administrator  of  JANE  BARNES,  deceased,  v.  WARD. 

Feb.  25. 

A.  being  poisessed  of  land  abutting  on  a  public  footway,  in  the  course  of  building  a  house  on 
sach  land,  excavated  an  area,  which,  by  the  negligence  of  bis  workpeople,  was  left  unfenced, 
so  that  B.,  who  was  lawfully  passing  along  the  way,  the  night  being  dark,  without  any  negli- 
gence or  default  of  her  own,  fell  into  the  area,  and  was  killed : — Held,  that  A.  was  liable 
onder  the  9  A  10  Vict  c.  93,  to  an  action  by  the  husband,  as  administrator,  for  the  benefit  of 
himself  and  B/s  infant  children. 

The  declaration  alleged  that  the  defendant  was  possessed  of  a  messuage  with  the  appurtenances, 
near  to  a  common  and  public  footway,  and  that,  in  front  of  and  before  the  said  messuage,  and 
parcel  of  the  appurtenances  thereof,  and  close  to,  and  by  the  side  of,  the  said  footway,  and 
abutting  upon,  and  opening  into,  the  same,  there  then  was  a  large  hole,  vault,  or  area,  which 
hull),  vault,  or  area,  the  defendant,  by  reason  of  the  possession  of  the  said  messuage,  toUh  the 
appurtenance;  before  and  at  the  time  when,  Ac,  ought  to  have  so  sufficiently  guarded  and 
fenced  as  to  prevent  injury  to  persona  lawfully  passing  in  and  along  the  said  footway : — Held, 
that  the  duty  of  the  defendant  to  fence  the  area,  was  properly  alleged : 

Held  also,  that  the  judge  at  the  trial  was  justified  in  amending  the  declaration,  by  adding  the 
words  in  %taliee» 

In  each  a  case,  the  declaration  need  not  pegative  the  existence  of  any  relations  entitled  to  com- 
pensation, other  than  those  on  whose  behalf  the  action  purports  to  be  brought 

This  was  an  action  upon  the  case  brought  by  the  plaintiif  as  adminis- 
trator of  Jane  Barnes,  deceased,  under  Lord  Campbell's  act,  9  &  10 
Yict.  e.  93,  '^'intituled  <<  An  Act  for  compensating  the  families  of  r^Koorj 
persons  killed  by  accident,''  to  recover  damages  from  the  defend-  ^ 
ant,  the  owner  of  land  adjoining  a  public  footway,  for  negligence  in 
leaving  unfenced  an  excavation  on  his  land,  and  thereby  causing  the 
death  of  the  intestate. 

The  declaration  alleged  that  the  defendant,  before  and  at  the  time, 
&c.,  was  possessed  of  a  messuage,  with  the  appurtenances,  near  to  a 
common  and  public  footway^  in  front  of  and  before  which  said  messuage, 
and  parcel  of  the  appurtenances  thereof,  and  close  to  and  by  the  side 
of  the  said  footway,  and  abutting  upon  and  opening  into  the  same,  there 
then  was  a  large  hole,  vault,  pit,  or  area,  which  said  hole,  vault,  pit,  or 
area,  the  defendant,  by  reason  of  the  possession  of  the  said  messuage 
[with  the  appurtenance8],(a)  before  and  at  the  said  time  when,  &c., 

(a)  These  words  were  added  on  amendment  aj^nisi  ^rius.  /        !  X-  '    \ 
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ought  to  have  bo  sufficiently  guarded,  fenced  oiF,  and  railed  in,  as  to 
prevent  damage  or  injury  to  any  person  or  persons  lawfully  passing  in 
and  along  the  said  footway :  yet  that  the  defendant,  whilst  he  was  so 
possessed  of  the  said  messuage,  and  the  said  hole,  vault,  pit,  or  area, 
and  premises,  with  the  appurtenances,  and  whilst  there  was  such  hole, 
vault,  pit,  or  area,  on,  &c.,  wrongfully,  and  contrary  to  his  duty  in  that 
behalf,  permitted  and  suffered  the  said  hole,  vault,  pit,  or  area  to  be  and 
continue,  and  the  same  was  then  so  wholly  unguarded,  and  not  fenced 
^004.-1  ^^  ^^  railed  in,  that,  by  *means  of  the  premises,  and  for  want 
^  of  proper  and  sufficient  guarding,  fencing  off,  and  railing  in  of 
the  same,  the  said  Jane  Barnes,  who  was  lawfully  passing  in  and  upon 
the  said  footway,  slipped  and  fell  into  the  said  hole,  vault,  pit,  or  area, 
and  was  thereby  killed :  To  the  damage,  &c. :  And  thereupon  the  plain- 
tiff, as  such  administrator  as  aforesaid,  for  the  benefit  of  himself,  the 
husband  of  the  said  Jane  Barnes,  and  of  Jane  Barnes,  her  infant 
daughter,  of  the  age  of  ten  years,  and  of  Elizabeth  Barnes,  her  infant 
daughter,  of  the  age  of  eight  years,  and  of  Robert  Barnes,  her  infiint 
son,  of  the  age  of  six  years,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  brought  his  suit,  &;c. — ^Profert  of  letters 
of  administration. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  that  he  was  not 
possessed  of  the  said  messuage,  with  the  appurtenances,  in  manner  and 
form,  &c., — thirdly,  that  he  ought  not,  by  reason  of  his  possession  of 
the  said  messuage,  with  the  appurtenances,  to  have  guarded,  fenced  off, 
and  railed  in  the  said  hole,  vault,  pit,  or  area,  in  manner  and  form,  Jtc. 

On  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  at  Westmin- 
ster, after  Easter  term,  1847.  The  facts  were  as  follows : — The  deceased, 
Jane  Barnes,  between  eight  and  nine  o'clock  in  the  evening  of  the  26th 
of  October,  was  proceeding,  in  company  with  her  sister  and  a  child, 
along  an  unfinished  pathway  near  a  row  of  houses  then  in  the  course 
of  erection  by  the  defendant,  a  builder,  called  Victoria  Grove  Terrace, 
in  the  Uxbridge  Road.  It  being  dark,  and  no  light  near,  the  deceased 
accidentally  fell  down  the  area  in  front  of  one  of  the  houses,  and  died 
shortly  afterwards,  from  the  injuries  she  thus  sustained.  It  appeared 
that  the  deceased  was  sober  at  the  time  of  the  accident,  and  that  there 
^oqtri  ^^  1^0  fence  to  guard  the  area,  but  merely  a  low  stone  coping 
-^  '^'for  the  reception  of  iron  railings.  It  further  appeared  that 
there  had  always  been  a  thoroughfare ;  but  the  evidence  as  to  the  par- 
ticular part  of  the  newly-formed  road  which  had  constituted  the  ancient 
pathway,  was  somewhat  confused.  The  land  belonged  to  the  Bishop  of 
London,  by  whom  it  had  been  leased  for  terms  of  years  to  various  per- 
sons, under  one  of  whom  the  defendant  held  the  premises  in  question. 

On  the  part  of  the  defendant,  it  was  contended, — first,  that  there 
was  no  sufficient  evidence  that  the  footpath  was  a  public  way, — secondly, 
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that  a  man  has  a  right  to  excayate  his  own  land  to  its  extremity,  and 
there  is  no  common  law  obligation  upon  him  to  fence  or  guard  such 
excavation,  even  though  it  abut  upon  a  highway, — thirdly,  that  the  third 
issue  was  not,  in  its  terms,  sustained  by  the  evidence. 

The  learned  judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced, — or,  if  there  was  a  public  way  so  near  that  it  would  pro- 
duce danger  to  the  public,  unless  fenced, — the  defendant  would  be  liable, 
unless  the  accident  was  occasioned  by  want  of  ordinary  caution  on  the 
part  of  the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting  on 
the  area ;  and  they  returned  a  verdict  for  the  plaintiff,  damages  3002., 
— being,  1002.  to  the  husband  of  the  deceased,  752.  each  to  her  two 
infant  daughters,  and  502.  to  her  son. 

Byle9j  Serjt.y  in  Trinity  term,  1847,  pursuant  to  leave  reserved  to 
him  at  the  trial,  moved  for  a  rule  to  show  cause  why  this  verdict  should 
no|  be  set  aside,  and  a  verdict  entered  for  the  defendant ;  or  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence;  or  why  the  judgment  should  not  be 
arrested. 

♦No  such  duty  is  cast  by  the  common  law  upon  the  owner  of  r^qof* 
land  adjoining  a  public  way,  under  the  circumstances  disclosed,  ^ 
as  is  sought  to  be  enforced  by  this  action.  The  various  provisions  of 
the  local  acts  for  the  districts  surrounding  London,  and  also  the  70th 
section  of  the  general  highway  act,  5  &  6  W.  4,  c.  50,(a)  show  that  the 
interference  of  the  legislature  was  necessary  for  the  protection  of  the 
public  in  these  cases.  In  Trower  v.  Chadwick,  6  N.  G.  1,  8  Scott,  1, 
it  was  held  that  the  mere  circumstance  of  juxtaposition  does  not  ren- 
der it  necessary  for  a  person  who  pulls  down  his  wall,  to  give  notice  of 
his  intention  to  the  owner  of  an  adjoining  wall :  nor,  if  he  be  ignorant 
of  the  existence  of  the  adjoining  wall, — as,  where  it  is  under  ground, 
— ^is  be  bound  to  use  extraordinary  caution  in  pulling  down  his  own. 
[Maulb,  J.,  referred  to  Jarvis  v.  Dean,  11  J.  B.  Moore,  354  (E.  C.  L. 
B.  vol.  22)^  3  Bingb.  447  (£.  C.  L.  B.  vol.  11).     There,  in  an  action 

(a)  Wbieb  enacts,  "tliat»  from  and  after  the  commencement  of  this  act,  it  shall  not  be  lawful 
lor  any  person  to  sink  any  pit  or  shafts  or  to  erect  or  cause  to  be  erected  any  steam-engine,  gin, 
or  other  like  machine,  or  any  machinery  attached  thereto,  Krithin  the  distance  of  twenty-fire 
yards,  nor  any  windmill  within  fifty  yards,  from  any  part  of  any  carriage-way  or  cart-way, 
anlees  such  pit  or  shaft,  or  steam-engine,  gin,  or  other  like  engine,  or  machinery,  shall  be  within 
tfome  house  or  other  building,  or  behind  some  wall  or  fence  sufficient  to  conceal  or  screen  the 
same  from  the  said  carriage-way,  or  cart-way,  so  that  the  same  may  not  be  dangerous  to  passen- 
ger*, horses,  or  cattle ;  nor  shall  it  be  lawful  for  any  person  to  make,  or  cause  to  be  made,  any 
fire  for  calcining  or  burning  of  ironstone,  limestone,  bricks,  or  elay,  or  the  making  ef  cokes, 
within  the  distance  of  fifteen  yards  from  any  part  of  the  said  carriage-way  or  cart-way,  unlesa 
the  same  shall  be  within  some  house  or  other  building,  or  behind  some  wall  or  fence,  snflkient 
to  screen  tlie  same  fVom  the  same  carriage-way  or  cart-way  as  aforesaid ;  and,  in  case  any  person 
shall  offend  in  any  of  the  cases  aforesaid,  erery  such  penon  so  offending  shall  forfeit  and  pay 
any  sum  not  exceeding  hi.  for  each  and  every  day  such  pit,  shaft,  windmill,  steam-engine,  gin, 
machine,  or  fire,  shall  be  permitted  to  continue,  contrary  to  the  proTisions  of  this  act." 
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*^Q71  ^^  *^^  ^^®  *^^^  *^  injury  resulting  to  the  plaintiff  from  falling 
^  down  an  unprotected  area,  the  declaration  stated  that  the  defend- 
ant was  possessed  of  the  premises,  and  that  they  were  adjoining  « a 
certain  common  and  public  street  and  highway."  It  appeared  that  the 
defendant  had  agreed  with  the  owner  of  the  premises  (two  carcasses  of 
houses)  to  jBnish  one  of  them,  for  doing  which  he  was  to  have  the  other; 
and  that  workmen  employed  by  him  were  then  actually  at  work  upon 
them :  but  it  did  not  appear  that  any  conveyance  had  been  made  to 
him.  The  street  in  question,  which  had  been  forming  for  six  years,  and 
led  from  a  public  street  to  a  new  road  across  fields,  over  which  the  way 
had  been  publicly  used  for  five  or  six  years,  was  unfinished,  one  half 
only  being  lighted,  the  other  neither  lighted  nor  paved :  but  the  inha- 
bitants had  paid  the  highway  and  paving  rates.  And  it  was  held  that 
this  was  sufficient  evidence  to  go  to  a  jury,  of  a  possession  in  the  de- 
fendant, and  of  a  dedication  of  the  street  to  the  public] 

The  statute  gives  this  remedy  only  if  the  circumstances  are  such  as 
would  have  enabled  the  deceased  person  to  bring  an  action,  in  case 
death  had  not  ensued.  The  Ist  section  recites  that  <<  no  action  at  law 
is  now  maintainable  against  a  person  who,  by  his  wrongful  act,  neglect, 
or  default,  may  have  caused  the  death  of  another  person,  and  it  is  often- 
times right  and  expedient  that  the  wrongdoer  in  such  case  should  be 
answerable  in  damages  for  the  injury  so  caused  by  him:"  and  it  then 
enacts,  <<  that  whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action,  and  recover  damages,  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
utoqcyi  ^^^  *death  of  the  person  injured,  and  although  the  death  shall 
-^  have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony."  The  declaration  should  have  alleged  that,  if  death  had  not 
ensued,  the  deceased  would  have  been  entitled  to  damages,  or  it  should 
have  stated  circumstances  whence  the  court  might  have  seen  that  that 
was  so.  For  anything  that  appears,  although  the  defendant  may  have 
been  guilty  of  a  breach  of  duty,  which  may  have  rendered  him  liable 
to  a  penalty,  no  action  could  have  been  brought  by  the  deceased  or  her 
husband.  [Maule,  J. — A  neglect  of  a  public  duty,  from  which  a  pri- 
vate injury  results,  gives  a  good  cause  of  action.  This  is  in  truth  the 
same  point  as  the  first.] 

This  action  is  brought  for  the  benefit  of  the  husband  and  the  three 
children  of  the  deceased.  The  2d  section  of  the  act  enacts  « that 
every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent^ 
and  child  of  the  person  whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased ;  and  in  every  such  action  the  jury  may  give 
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snch  damages  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  is  brought ;  and  the  amount  so  recovered,  after  de- 
ducting the  costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  before-mentioned  parties,  in  such  shares  as  the  jury,  by 
their  verdict,  shall  find  and  direct."  The  declaration  should  have  nega- 
tived* the  existence  of  any  parent,  or  other  relative  of  the  deceased, 
than  those  named.  [Maule,  J. — Did  it  appear  that  there  was  any 
other  person  entitled  ?]  No.  [Maule,  J. — Then,  I  do  not  see  how 
the  defendant  can  be  injured  by  the  supposed  omission.]  (a) 
♦There  was  no  evidence  to  go  to  the  jury  of  the  existence  of 


a  public  footway  abutting  upon  the  area  in  question.     This  was 
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a  new  road.  There  was  no  evidence  of  its  dedication  to  the  public. 
There  could  be  no  dedication  by  the  termors :  Bright  v.  Walker,  1  C. 
M.  k  R.  211,t  4  Tyrwh.  509.  And  it  may  be  doubtful  whether  the 
Bishop  of  London,  who  was  a  mere  tenant  for  life,  could  dedicate  a  way 
to  the  public.  [Coltman,  J. — The  bishop  was  tenant  in  fee,  and  not 
for  life.] 

The  duty  is  alleged  to  have  arisen  «  by  reason  of  the  possession  of  the 
said  measiuzge,**  not  by  reason  of  the  possession  of  the  area.  Upon  this 
objection  being  taken  at  the  trial,  the  learned  judge  allowed  the  decla- 
ration to  be  amended,  by  the  addition  of  the  words  « with  the  appur- 
tenances,"— subject  to  an  application  to  the  court.  [Maule,  J. — Is 
not  that  rather  an  allegation  of  fact,  that  there  were  such  circumstances 
attending  the  defendant's  possession  of  the  premises,  as  to  render  it  his 
duty  to  guard  the  area  ?  Does  not  «  messuage"  comprehend  the  area  ?] 
Not  in  this  declaration,  which  describes  the  area  as  being  «  parcel  of  the 
appurtenances  of  the  messuage."  The  amendment  entirely  changes  the 
duty. 

If  this  verdict  stands,  a  difficulty  will  arise  as  to  the  appropriation  of 
that  portion  of  the  money  which  is  awarded  to  the  children. 

WiLDB,  C.  J. — We  all  think  the  amendment  was  properly  allowed. 
The  3  A;  4  W.  4,  c.  42,  s.  23,  provides  for  the  case  of  an  amendment 
that  may  prejudice  the  opposite  party  in  his  defence,  by  allowing  him 
to  ask  for  a  postponement  of  the  trial.  None  was  asked  for  here. 
And,  in  truth,  the  question  tried  seems  to  be  the  very  question  the 
parties  came  prepared  to  try.  As  to  defendant's  duty  to  fence  the 
area,  and  also  as  to  the  *evidence  of  the  existence  of  the  foot-  r^AQQ 
way,  we  think  the  rule  may  go.  With  regard  to  the  distribution  ^ 
of  the  damages,  we  think  we  have  no  authority  to  interfere.  The 
statute  seems  to  have  been  somewhat  imperfectly  framed  in  that 
respect :  but  the  shares  of  the  children  will  of  course  be  subject  to 
equities,  which  may  be  enforced  in  the  proper  place. 

(a)  The  3d  section  of  the  act  provides,  "  that  not  more  than  one  action  shall  lie  for  and  in 
respeet  of  the  same  snhject-matter  of  complaint*' 
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Montagu  Chambers  and  Bugh  Hill  showed  caase.(a) — It  is  the  duty 
of  every  man  who  makes  an  excavation  on  his  own  land,  near  to  a  public 
way,  so  to  fence  and  guard  it  as  to  prevent  injury  to  persons  passing  in 
the  exercise  of  a  public  right.  One  of  the  earliest  authorities  upon 
this  subject,  is,  Blithe  v,  Topham,(6)  which  will  probably  be  relied 
on  by  the  other  side.  It  is  there  said,  that,  if  A.,  being  seised  of  a 
waste  adjoining  a  highway,  digs  a  pit  in  the  waste,  within  thirty-six 
feet  of  the  way,  and  the  mare  of  B.  escapes  into  the  waste,  and  falls 
into  the  pit,  and  is  killed,  yet  B.  shall  not  have  an  action  against  A. ; 
because  the  making  of  the  pit  in  the  waste,  and  not  in  the  highway,  was 
no  wrong  to  B.,  but  it  was  by  the  default  of  B.  himself  that  his  mare 
escaped  into  the  waste.  There,  as  is  observed  by  Gibbs,  0.  J.,  in 
Deane  v.  Olay ton,  7  Taunt.  582  (E.  G.  L.  B.  vol.  2),  « the  defendant 
was  held  not  to  be  answerable  for  the  damage  done  to  the  plaintiff's 
mare,  because  the  mare  had  no  right  to  be  on  the  land  where  the  pit, 
into  which  she  fell,  was  dug:"  and  it  is  to  be  observed  also  that  the  pit 
was  at  the  distance  of  thirty-six  feet  from  the  highway.  "  The  differ- 
ence," as  is  said  by  Dallas,  J.,  in  the  same  case,(c)  "is,  between  abso- 
*i011  ^^^^  ^^^  relative  rights,  ^between  that  which  is  mine,  exclusive 
^  of  any  right  in  others,  present  and  future,  and  that  which  is  of  a 
spreading,  shifting  possession,  as,  air,  water,  &c.,  in  which  I  have  but  a 
qualified  possession,  a  possession  subservient  to  the  future  use  by  others. 
If  I  place  a  log  across  a  public  path,  and  injury  be  thereby  sustained, 
the  soil  being  my  own,  but  the  public,  or  individuals,  having  a  right 
over  it,  an  action  will  lie,  because  there  is  a  right  in  others  to  pass  along 
without  interruption :  but,  if  there  be  no  right  of  way,  I  may,  with  any 
view,  and  for  any  purpose,  place  logs  on  my  own  land,  and  a  party 
having  no  right  to  be  there,  and  sustaining  damage  by  his  own  trespass, 
cannot  bring  an  action  for  the  damage  so  sustained."  In  Coupland  v. 
Hardingham,  3  Campb.  398,  which  was  an  action  upon  the  case  for 
negligence  in  not  railing  in  or  guarding  an  area  before  the  defendant's 
house  in  Wood  Street,  Westminster,  whereby  the  plaintiff  fell  down  into 
the  area,  and  was  severely  hurt, — it  appeared,  that,  before  the  defend- 
ant's house,  there  was  an  area  which  was  descended  to  by  three  steps 
from  the  Atreet,  and  from  which  there  was  a  door  leading  into  the  base- 
ment story  of  the  house ;  that  there  was  no  railing  or  fence  to  guard 
the  area  from  the  street ;  and  that  the  plaintiff,  passmg  by  on  a  dark 
night,  fell  into  it,  and  broke  his  arm.  The  defence  set  up  was,  that  the 
premises  had  been  in  exactly  the  same  situation  as  far  back  as  could  be 
remembered,  and  many  years  before  the  defendant  was  in  possession  of 
them.     But  Lord  Ellbnborouoh  held,  that,  however  long  the  premises 

(a)  On  the  11th  of  Noyember,  1848,  the  jadgea  present  being,  Goltjcajt,  J.,  Mauls,  J.,  and 
Williams,  J. :  Wildk,  C.  J.,  being  absent  on  acconnt  of  indisposition. 

(6)  1  Roll.  Abr.    Action  «ur  Caw  (N.)  (translated,  1  Vin.  Abr.  554,  pL  4);  S.  C.  Cro.  Jae.  158. 
(c)  Dean  v,  Clayton,  7  Taant  522  (E.  C.  L.  R.  vol.  2). 
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might  have  been  in  this  situation,  as  soon  as  the  defendant  took  pos- 
session of  them,  he  was  bound  to  guard  against  the  danger  to  which  the 
public  had  been  before  exposed ;  and  that  he  was  liable  for  "^the 


consequence  of  having  neglected  to  do  so,  in  the  same  manner  as 
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if  he  himself  had  originated  the  nuisance.  And  his  lordship  added, — 
^(  The  area  belongs  to  the  house ;  and  it  is  a  duty  which  the  law  casts 
upon  the  occupier  of  the  house,  to  render  it  secure."  Jar  vis  v.  Dean, 
11  J.  B.  Moore,  354  (E.  C.  L,  R.  vol.  22),  3  Bingh.  447  (E.  C.  L.  R. 
vok  11),  is  also  a  distinct  authority  to  the  same  effect.  In  Sarch  v, 
Blackburn,  4  Car.  &  P.  297  (E.  C.  L.  R.  vol.  19),  M.  &  M.  506  (E.  C. 
L.  R.  vol.  22),  which  was  an  action  for  an  injury  sustained  by  the  plain- 
tiff from  the  bite  of  a  dog  placed  in  the  defendant's  yard  for  the  pro- 
tection of  his  premises,  Tindal,  C.  J.,  in  leaving  the  case  to  the  jury, 
said :  <«  If  a  man  puts  a  dog  in  a  garden,  walled  all  round,  and  a  wrong- 
doer goes  into  that  garden,  and  is  bitten,  he  cannot  complain  in  a  court 
of  justice  of  that  which  was  brought  upon  him  by  his  own  act.  The 
difiSculty  is  in  saying  whether,  in  the  particular  place,  the  means 
adopted  by  the  defendant  were  sufficient.  We  must  see,  first,  whether 
the  plaintiff  had  a  justifiable  and  reasonable  cause  for  being  on  the  spot ; 
whether  he  was  there  without  any  notice,  having  such  cause  as  would 
justify  him  if  he  had  an  action  brought  against  him  as  a  trespasser,  for 
being  on  the  defendant's  premises.  It  seems  that  there  are  three  differ- 
ent entrances  to  the  premises  ;  one  of  them  more  public  than  the  rest, 
having  a  spring  gate ;  another,  called  the  middle  entrance,  across  a  field ; 
the  third,  an  entrance  across  the  cow-yard,  and  through  a  private  gate,  and 
another  yard,  to  the  house.  The  plaintiff  must  have  gone  through  one  of 
the  last  two.  Undoubtedly  a  man  has  a  right  to  keep  a  fierce  dog  for 
the  protection  of  his  property ;  but  he  has  no  right  to  put  the  dog  in  such 
a  situation,  in  the  way  of  access  to  his  house,  that  a  person  innocently 
coming  for  a  lawful  purpose,  may  be  injured  by  it.  I  think  he  has  no  right 
*to  place  a  dog  so  near  to  the  door  of  his  house,  that  any  person  rutACio 
coming  to  ask  for  money,  or  on  other  business,  might  be  bitten.  ^ 
And  so  with  respect  to  -a  footpath,  though  it  be  a  private  one ;  a  man 
has  no  right  to  put  a  dog  with  such  a  length  of  chain,  and  so  near  that 
path,  that  he  could  bite  a  person  going  along  it.  As  to  the  notice,(a) 
it  does  not  appear  to  me  that  a  painted  notice  is  sufficient,  unless  the 
party  is  in  such  a  situation  in  life  as  to  be  able  to  avail  himself  of  it. 
It  does  not  appear  to  mje  that  this  notice  is  sufficient,  so  as  to  bar  the 
action,  if  the  plaintiff  had  any  right  at  all  to  be  on  the  spot ;  for,  it 
seems  that  he  was  not  able  to  read.  Then,  was  there  anything  in  the 
appearance  of  the  dog  which  would  lead  the  plaintiff  to  suppose  that 
the  dog  would  bite  him  ?  It  seems  that  the  injury  happened  in  the 
middle  of  the  day,  in  the  month  of  July ;  and  that  the  plaintiff  was  a 
person  employed  as  a  watchman  in  the  neighbourhood :  and,  as  no  sus- 

(a)  A  board,  on  which  waa  painted  in  letters  three  inches  in  lengtb,— "Beware  of  the  dog." 
VOL.  IX. — 18 
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picion  has  been  thrown  upon  him  by  the  other  side,  you  may  presume 
that  he  was  going  to  the  house  for  a  lawful  purpose.  The  only  way  in 
which  I  can  leave  the  question  (which  I  admit  is  one  of  considerable 
nicety)  for  your  consideration,  is,  to  leave  it  to  you  to  say  on  which 
side  was  the  negligence  upon  this  occasion.  If  there  was  negligence 
on  the  part  of  the  plaintiflF,  he  cannot  recover  for  an  injury  which  he 
has  in  part  brought  upon  himself:  but,  if  there  was  no  negligence  on 
his  part,  and  there  was  negligence  on  the  part  of  the  defendant,  then 
the  plaintiff  will  be  entitled  to  your  verdict."  The  jury  found  for  the 
plaintiff. '  The  defendant  afterwards  obtained  a  rule  nisi  for  a  new 
*4.04.1  *^^*^ »  ^^*  ^^^  matter  was  ultimately  *compromi8ed.  In  Brock 
^  V.  Copeland,  1  Esp.  N.  P.  C.  203,  the  defendant,  a  carpenter, 
kept  a  dog  for  the  protection  of  his  yard :  the  dog  was  kept  tied  up  all 
day,  and  was  at  that  time  quiet  and  gentle,  but  was  let  loose  at  night : 
the  plaintiff,  who  was  foreman  to  the  defendant,  had  gone  into  the  yard 
after  it  had  been  shut  up  for  the  night,  and  the  dog  let  out,  and  was 
severely  bitten  by  him.  Lord  Kbnyon,  upon  this  evidence,  ruled  that 
the  action  would  not  lie.  He  said  «that  every  man  had  a  right  to 
keep  a  dog  for  the  protection  of  his  yard  or  house;  that  the  injury 
which  this  action  was  calculated  to  redress,  was,  where  an  animal, 
known  to  be  mischievous,  was  permitted  to  go  at  large,  and  the  injury 
therefore  arose  from  the  default  of  the  owner  in  not  securing  such 
animal,  so  as  not  to  endanger  or  injure  the  public ;  that  here  the  dog 
had  been  properly  let  loose ;  and  the  injury  had  arisen  from  the  plain- 
tiff's own  fault,  in  incautiously  going  into  the  defendant's  yard  after  it 
had  been  shut  up."  And  his  lordship  added,  "that,  in  a  former  case, 
where,  in  an  action  against  a  man  for  keeping  a  mischievous  bull,  that 
had  hurt  the  plaintiff,  it  having  appeared  in  evidence  that  the  plaintiff 
was  crossing  a  field  of  the  defendant's  where  the  bull  was  kept,  and 
where  he  had  received  the  injury,  the  defendant's  counsel  contended, 
that,  the  plaintiff  having  gone  there  of  his  own  head,  and  having 
received  the  injury  from  his  own  fault,  that  an  action  would  not  lie: 
•but  that,  it  appearing  also  in  evidence  that  there  was  a  contest  con- 
cerning a  right  of  way  over  this  field  wherein  the  bull  was  kept, 
and  that  the  defendant  had  permitted  several  persons  to  go  over  it  as 
an  open  way,  that  he  had  ruled  in  that  case,  and  the  Court  of  King's 
Bench  had  concurred  in  opinion  with  him,  that,  the  plaintiff  having 

^40^)1  ^^^^  ^^^^  ^^^  ^^^^'  B^PP^B^^S  ^^^^  ^^  *hekA  a  right  to  go  there, 
•^  and  the  defendant  having  permitted  persons  to  go  there,  as  over 
u  legal  way,  that  he  should  not  then  be  allowed  to  set  up  in  his  defence 
the  right  of  keeping  such  an  animal  there  as  in  his  own  close ;  but  that 
the  action  was  maintainable."  In  Townsend  v.  Wathen,  9  East,  277, 
it  was  held  to  be  actionable,  to  bait  traps  on  a  man's  own  premises,  so 
that  his  neighbour's  dogs  were  lured  to  them  and  injured.  [Cbess- 
WBLL,  J. — There  was  no  bait,  no  temptation,  held  out  here ;  therefore 
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that  ease  has  no  application.]  The  case  of  Dixon  v.  Bell,  5  M.  &  Selw. 
198,  places  the  duty,  in  cases  of  this  sort,  in  a  very  strong  light.  !^t 
was  there  held,  that  the  law  requires  of  persons  having  in  their  custody 
instruments  of  danger,  that  they  should  keep  them  with  the  utmost 
care :  therefore,  where  the  defendant,  being  possessed  of  a  loaded  gun, 
sent  a  young  girl  (of  the  age  of  thirteen  or  fourteen)  to  fetch  it,  with 
directions  to  take  the  priming  out,  which  was  accordingly  done,  and  a 
damage  accrued  to  the  plaintiff's  son  in  consequence  of  the  girl's  pre- 
senting the  gun  at  him,  and  drawing  the  trigger,  when  the  gun  went 
off, — ^it  was  held  that  the  defendant  was  liable.  Wherever  a  neighbour 
has  acquired  a  right  of  easement,  the  owner  of  the  adjoining  property 
cannot  so  use  his  land  as  in  any  way  to  prejudice  or  affect  that  right : 
Cooper  V.  Barber,  8  Taunt.  99 :  and  that  applies  as  well  to  public  rights 
as  to  private  easements. 

The  declaration  is  perfectly  good  in  point  of  form, — and  would  have 
been  so  even  if  the  action  had  been  brought  by  Jane  Barnes  herself. 
The  duty  is  well  alleged,  as  also  the  breach.  In  Firmstone  v.  Wheeley, 
2  D.  &  L.  203,(a)  the  declaration  stated  that  the  plaintiffs  and  defend- 
ants '''were  owners  of  adjacent  mines ;  that  the  defendants  had  rn^An^ 
trespassed  on  the  plaintiffs'  mine,  and  had  carried  away  a  quan-  ^ 
tity  of  coal ;  that  water  had  arisen  in  the  defendants'  mine,  against 
which,  but  for  the  trespass  of  the  defendants,  the  coal  would  have  been 
a  sufficient  barrier ;  that  thereupon  it  became  and  was  the  duty  of  the 
defendants  to  prevent  the  water  in  their  mine  from  flowing  into  the 
plaintiffs'  mine ;  yet  that  the  defendants  neglected  their  said  duty, 
whereby  the  water  flowed  into  the  plaintiffs'  mine,  and  prevented  them 
from  working  the  same :  and  it  was  held,  on  general  demurrer,  that 
this  was  a  good  count  in  case. 

ByleSy  Serjt.,  and  Ogle^  in  support  of  the  rule. — Three  propositions 
will  be  sought  to  be  established  in  this  case,  on  the  part  of  the  defend- 
ant,— first,  that  there  is  no  common  law  duty  upon  an  owner  of  land 
adjoining  a  highway,  to  guard  or  fence  a  ditch  or  arisa  upon  his  own 
land, — secondly,  that,  if  there  be  any  such  common  law  duty,  it  is  not 
properly  alleged  in  this  declaration, — thirdly,  that  the  learned  judge 
who  tried  the  cause  ought  to  have  told  the  jury  that  there  was  no  evi- 
dence that  the  place  in  question  was  a  public  way. 

1.  There  are  many  instances  of  roads  passing  along  the  sides  of 
ditches  or  excavations ;  but  it  has  never  been  suggested  that  the  owner 
of  the  land  on  which  the  ditch  or  excavation  is  situate,  was  bound  to 
fence  it ;  nor  is  there  any  instance  to  be  found  of  an  indictment  for 
not  doing  so.  In  Rex  v.  Whitney,  7  C.  &  P.  208  (E.  C.  L.  B.  vol.  32), 
it  was  sought  to  impose  such  a  liability  upon  the  parish ;  but  without 
success.  The  language  of  the  5  &  6  W.  4,  c.  70,  s.  50,  shows  that  the 
interposition  of  the  legislature  was  found  necessary,  to  prevent  incon- 
Teniences  of  that  sort.     The  ontis  of  showing  the  liability  to  fence, 

(o)  Bet  Smith  «.  Kemiok,  7  M.  Gr.  ft  S.  515  (B.  C.  L.  R.  toL  62). 
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*ii071  ^^^^  ^V^^  ^^^  ^plaintiff :  and  no  authority  has  been  cited  that 
^  bears  very  much  in  his  favour.  The  cases  which  approach  the 
nearest  to  this,  are,  Coupland  v.  Hardingham  and  Jarvis  tr.  Dean :  but, 
in  bothy  the  area  was  constructed  in  or  under  the  public  way, — which 
materially  distinguishes  those  cases  from  the  present.  BIyth  v.  Top- 
ham  is  an  authority  for  the  defendant.  [Williams,  J.,  referred  to 
Sybray  v.  White,  1  M,  4  W.  485. f]  There,  the  mine  into  the  shaft 
of  which  the  plaintiff's  horse  fell,  was  in  the  possession  of  the  defend- 
ant,— the  plaintiff  being  possessed  of  the  surface.  In  Jordin  v.  Crump, 
8  M.  &  W.  782,t  a  declaration  in  case  alleged  that  the  defendant 
wrongfully  and  unlawfully  set  and  concealed  a  dog-spear,  the  same 
being  an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to  the 
liege  subjects  of  the  Queen,  as  to  their  dogs  happening  to  run  upon  the 
same,  among  the  bushes  near  a  public  footway  running  through  a  close 
of  the  defendant's ;  and  that,  by  means  thereof,  a  dog  of  the  plaintiff's, 
with  which  he  was  going  on  foot  along  the  said  footway,  and  which,  by 
reason  of  a  rabbit  having  crossed  the  footway  in  his  view,  had  then, 
against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to  pursue, 
and  was  in  pursuit  of,  the  said  rabbit,  ran  upon  the  dog-spear,  and  was 
wounded,  &c.  The  defendant  pleaded,  that  the  defendant  set  and  con- 
cealed the  said  engine  for  the  purpose  of  preserving  his  game,  and  of 
disabling  and  killing  dogs  that  might  come  upon  his  close,  lest  they 
should  pursue  and  destroy  the  game,  whereof  the  plaintiff  had  notice. 
And  it  was  held,  on  general  demurrer,  that  the  plea  was  a  good  answer 
to  the  action ;  and  that  it  would  have  been  so  even  without  the  allega- 
tion of  notice.  Alderson,  B.,  in  delivering  the  judgment  of  the  court, 
in  that  case,  says,  « Although  it  is  admitted  by  these  pleadings  that 
the  "^instrument  in  question  was  one  calculated  to  do  grievous 


*408] 


bodily  harm  to  human  beings,  still  it  does  not  appear  to  have 


been  set  in  the  wood  with  that  intention;  and  there  is,  therefore, 
nothing  in  the  case  to  show  that  the  setting  of  it  by  the  defendant  was 
an  illegal  act.  It  is  true  that  the  law,  in  certain  cases,  makes  an 
exception  to  the  right  of  setting  instruments  capable  of  causing  deadly 
injuries  to  human  life,  where  such  injury  will  be  a  probable  consequence 
of  setting  them :  (a)  but,  with  the  exception  of  those  cases,  a  man  has 
a  right  to  do  what  he  pleases  with  his  own  land.  Now,  in  the  present 
case,  the  injurious  act  was  done  by  the  dog  to  the  land  of  the  defend- 
ant :  and  it  is  no  answer  to  say  that  the  plaintiff  could  not  control  the 
animal,  and  was  therefore  unable  to  guard  against  the  danger.  If  he 
chose  to  walk  with  his  dog  along  a  footpath  through  ground  on  which 
the  dog  might  commit  a  trespass,  he  knew  the  risk  he  was  running ; 
and  the  ease  is  similar  to  that  of  a  man  who,  passing  in  the  dark  along 
a  footpath,  should  happen  to  fallSnto  a  pit  dug  in  the  adjoining  field  hy 
the  owner  of  it.     In  such  a  case,  the  party  digging  the  pit  would  be 

(a)  8m  7  A  8  0.  i,  c  18. 
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responsible  for  the  injury,  if  the  pit  were  dug  aero%9  the  road  ;  but,  if 
it  were  only  in  the  adjacent  fields  the  case  would  he  very  different,  for, 
the  falling  into  it  would  then  he  the  act  of  the  injured  party  himself 
That  is  precisely  in  point,  and,  if  it  be  law,  which  it  is  submitted  it 
unqaestionably  is,  is  decisive  of  the  present  case.  [Williams,  J., 
referred  to  Bird  v.  Holbrook,  4  Bingh.  628  (E.  C.  L.  R.  vol.  13,  15), 
1  M.  k  P.  607  (B.  C.  L.  R.  vol.  17).]  That  case  has  not  been  univer- 
sally approved.(a)  [Maule,  J. — The  distinction  between  those  cases 
and  the  present,  is  this, — the  nature  and  office  of  a  dog-spear  or  a 
spring-gun,  is,  *to  kill  or  maim ;  whereas,  an  area  is  a  necessary  r^c  4  nq 
convenience  to  a  house.](6)  ^ 

2.  The  declaration  does  not,  upon  the  face  of  it,  disclose  a  cause  of 
action.  It  does  not  allege  that  the  action  would  have  lain,  if  death  had 
not  ensued.  The  plaintiff  was  bound  to  make  the  allegation,  to  bring 
himself  within  the  statute,  so  as  to  enable  the  defendant  to  traverse  it. 
[Maule,  J. — To  entitle  the  administrator  to  sue  under  this  statute,  it 
must  appear,  either  by  direct  allegation,  or  by  necessary  inference,  that 
the  husband  of  the  deceased  could  have  maintained  an  action  for  any 
injury  she  had  sustained  which  did  not  terminate  in  her  death.]  This 
declaration  does  not  show  that.  Further,  the  declaration  should  have 
alleged  the  duty  to  have  arisen  by  reason  of  the  defendant's  possession 
of  the  area,  and  not  by  reason  of  his  possession  of  the  messuage  ;  and 
the  objection  is  not  cured  by  the  addition  of  the  words,  «with  the 
appurtenances.'' 

3.  There  was  no  evidence  to  go  to  the  jury,  that  the  way  in  question 
was  a  public  way.  It  appeared  to  have  been  used  by  the  public  for 
about  twenty-five  years;  but  beyond  that  there  was  no  evidence. 
[Williams,  J. — Was  there  no  evidence  of  the  origin  of  the  road?] 
None  whatever.  And  the  circumstance  of  the  land  having  been  during 
all  the  time  held  under  leases  from  the  Bishop  of  London,  rebuts  the 
ordinary  presumption.  [Maule,  J. — Might  not  the  bishop  grant  a 
way?]  Not  since  the  13  Eliz.  c.  20.  [Maule,  J. — There  clearly  was 
evidence  to  go  to  the  jury  here,  of  an  user  of  this  way  for  a  thousand 
years.]  A  dedication  of  a  highway  is  not  to  be  presumed  against  a 
reversioner :  Baxter  v.  Taylor,  1  Nev.  k  M.  13  (E.  C.  L.  R.  vol.  28),  S. 
C.  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24). 

*The  court  took  time  to  consider,  and  ultimately  directed  a  r^A^r^ 
second  argument,  which  accordingly  took  place  in  Easter  term,  ^ 
1849,  before  Wilde,  C.  J.,  Coltman,  J.,  Gresswbll,  J.,  and  Wil- 
liams, J. 

Montagu  Chambers,  for  the  plaintiff,  urged  and  cited  the  following 
additional  arguments  and  authorities.     In  Bacon's  Abridgment,  High- 

(«)  See  the  remark  of  AldersoNi  B.,  in  Jordin  v.  Cmmp,  8  M.  A  W.  789.t 
(fr)  See  also  Danielj  v.  Potter,  4  C.  A  P.  262,  Proctor  v.  Harris,  4  a  A  P.  337  (B.  C.  L.  B. 
ToL  19). 
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waffs  (D),  it  is  laid  down,  that  <<  it  is  clearly  agreed  to  be  a  nnisaBce  to 
dig  a  ditch,  or  make  a  hedge  over-thwart  the  highway,  or  to  erect  a  new 
gate,  or  to  lay  logs  of  timber  on  it,  or,  generally,  to  do  any  other  ixct 
which  will  render  it  les»  eommodiotis."  The  right  of  an  individual  to 
enjoy  his  own  land  according  to  his  own  free  will,  is  more  limited  in  the 
case  of  a  public  than  in  that  of  a  private  right :  Taylor  v.  Whitehead, 
2  Dougl.  745.  Keeping  gunpowder,  or  using  powder-mills  near  a  high* 
way,  is  an  indictable  offence :  Russell  on  Grimes,  2d  edit.  vol.  II.  p. 
297,  n. ;  Rex  v.  Taylor,  2  Stra.  1167.  So,  suffering  a  house  on  the 
highway  to  be  so  out  of  repair  as  to  be  in  danger  of  falling :  The  Queen 
V.  Watts,  or,  Watson,  1  Salk.  857,  2  Lord  Raym.  856.(a)  So,  a  person 
may  be  indicted  for  carrying  a  child  infected  with  the  small-pox  along 
a  public  highway,  in  which  persons  are  passing,  and  near  to  the  habita- 
tions of  the  King's  subjects :  The  King  v.  Yantandillo,  4  M.  &  Selw. 
78.  In  Firmstone  v.  Wheeley,  2  D.  &  L.  208,  Pollock,  C.  B.,  in  the 
course  of  the  argument,  suggests  this  very  case.  <<  Suppose,"  he  says, 
<<  a  person  digs  so  near  a  highway  as  to  render  it  dangerous,  unless 
fenced  by  day  and  lighted  by  night,  that  might  be  a  trespass  to  the 
soil,  for  which  the  lord  of  the  manor,  or  owner  of  the  land,  could  main- 
*d.^M  ^^^  trespass ;  but  there  being  aho  a  duty  to  guard  the  public^  *a 
^  person  injured  would  have  a  right  to  sue  in  case,**  In  Lynch  v. 
Nurdin,  1  Q.  B.  29  (E.  0.  L.  R.  vol  41),  4  P.  &  D.  672,  the  defendant 
negligently  left  his  horse  and  cart,  unattended,  in  the  street :  the  plain- 
tiff, a  child  seven  years  old,  got  upon  the  cart  in  play :  another  child 
incautiously  led  the  horse  on,  and  the  plaintiff  was  thereby  thrown  down 
and  hurt :  it  was  held,  that  the  defendant  was  liable  in  an  action  on  the 
case,  though  the  plaintiff  was  a  trespasser,  and  contributed  to  the  mis- 
chief by  his  own  act.  Lord  Dbnman  there  says:  "If  I  am  guilty  of 
negligence  in  leaving  anything  dangerous  in  a  place  where  I  know  it  to 
be  extremely  probable  that  some  other  person  will  unjustifiably  set  it  in 
motion,  to  the  injury  of  a  third,  and,  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufferer  might  have  redress  by  action  against 
both  or  either  of  the  two,  but  unquestionably  against  the  first."  In  the 
present  case,  the  duty  for  the  breach  of  which  it  is  sought  to  charge 
the  defendant,  results  from  the  dangerous  position  of  the  pit  or  area  in 
reference  to  the  highway. 

Byhs,  Serjt.,  contr^. — [Coltman,  J.,  intimated  that  the  court  were 
fully  agreed  that  the  way  in  question  was  a  public  way.]  There  is  no 
common  law  duty  on  the  owner  of  land  to  fence  a  ditch  or  area  adjoin- 
ing a  highway.  Many  instances  will  readily  present  themselves,  of 
public  walks  and  highways  adjoining  cli&  and  precipices ;  among  these 
may  be  instanced,  the  ways  between  Margate  and  Ramsgate,  and  from 
Folkstone  to  Sandgate.  So,  in  the  fens,  the  common  fence  of  the  coun- 
try is  a  deep  ditch,  of  a  date  in  most  cases  subsequent  to  the  formation 

(a)  And  see  the  indictment,  3  Ld.  Raym.  18. 
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of  the  roads.     [Wildb,  G.  J.,  moDtioned  the  path  along  the  side  of  the 
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New  RiYer,  at  Islington.]  Where  an  individual  has  acquired,  *hj 
prescription  or  otherwise,  a  right  to  the  support  of  my  land,  I 
cannot  so  use  my  land  as  to  deprive  my  neighbour  of  that  support :  but, 
when  he  has  no  such  right,  I  may  dig  to  the  extreme  verge  of  my  own 
land,  without  giving  him  notice.  [Crbsswell,  J. — So  that  you  do  not 
let  his  land  in.]  In  Gale  on  Easements,  2d  edit.  p.  216,  it  is  said : 
<<  Although  there  is  no  direct  decision  in  support  of  this  doctrine,  yet 
the  leaning  of  the  courts  appears  to  have  been  in  its  favour  from  a  very 
early  period :  thus,  in  Rolle*s  Abridgment,(a)  it  is  laid  down,  <  It  seems 
that  a  man  who  has  land  closely  adjoining  my  land,  cannot  dig  so  near 
mine  that  mine  would  fall  into  his  pit ;  and  an  action  brought  for  such 
an  act  would  lie.'  *It  may  be  true,*  said  Lord  Tbntbrdbn,  in  deliver- 
ing the  judgment  of  "the  Court  of  King's  Bench,  in  Wyatt  v.  Harrison, 
3  B.  &  Ad.  871  (E.  C.  L.  R.  vol.  23),  « that,  if  my  land  adjoins  that  of 
another,  and  I  have  not  by  building  increased  the  weight  upon  my  soil, 
and  my  neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in,  he 
may  be  liable  to  an  action.'  By  the  civil  law,  this  right  of  support  from 
the  neighbouring  soil,  was  recognised  in  the  restrictions  it  imposed  upon 
the  doing  such  acts  as  would  naturally  have  the  effect  of  withdrawing 
such  support, — <  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to  its  depth ;  if  he  dig 
a  well,  he  shall  leave  the  space  of  a  fathom.'  "(6)  [Williams,  J. — Sup- 
pose there  be  a  public  right  of  way  across  a  field,  and  the  owner  of  the 
land  excavates  the  soil  so  as  to  form  a  precipice  on  either  side,  leaving 
the  pathway  untouched, — would  he  be  guilty  of  nuisance  ?]  That  would, 
in  effect,  render  the  way  impassable.  The  only  authority  that  materially 
^presses  the  defendant,  is  Ooupland  t;.  Hardingham :  and  there 
the  area  is  alleged  to  have  been  in  the  highway.  [Coltman,  J. 
— We  have  procured  the  record  in  that  case;  it  appears  that  there 
were  two  counts  in  the  declaration,  the  one  charging  that  the  cellar  was 
adjoining^  the  other  that  it  was  on  the  highway.  Williams,  J. — ^If  it 
was  on  the  highway,  the  defendant  could  not  fence  it  without  being 
guilty  of  an  indictable  nuisance.  Wildb,  C.  J. — The  presumption 
would  be,  that  the  excavation  of  the  areas  in  Wood  Street  was  coeval 
with  the  dedication  of  the  way  to  the  public]  So,  in  Jarvis  v.  Dean, 
it  does  not  clearly  appear  that  the  area  was  not  in  the  highway :  besides, 
the  point  was  not  discussed  there.  [Cresswell,  J. — Here  is  an  ancient 
road,  with  a  modern  excavation.  May  not  the  public  acquire  a  right 
something  analogous  to  the  servitude  of  the  old  Roman  law,  viz.,  that 
the  land  adjoining  shall  be  left  in  such  a  state  as  to  protect  the  public 
in  the  use  of  the  highway  ?]  No  trace  of  any  such  distinction  is  to  be 
found  in  the  books. 

(a)  Title  Tretpatt;  Juutification  (T.)  pi.  1,  Wilde  v.  Mineterlj. 
(6)  L.  \Z,  a,  Jin.  rtg. 
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If  liable  at  all,  the  defendant  can  only  be  so  in  respect  of  his  posses- 
sion of  the  area.  [Cresbwbll,  J. — Is  it  not  part  of  the  appurte- 
nances?] Clearly  not.  The  declaration  in  substance  is,  that  the 
defendant,  by  reason  of  his  possession  of  Blackacre  and  Whiteacre,  is 
bound  to  fence.  That,  however,  is  not  so :  the  liability,  if  any,  arises 
only  by  reason  of  the  possession  of  Whiteacre,  the  excavated  place.  In 
Ricketts  t^.  Salwey,  2  B.  &  Aid.  860,  in  an  action  for  disturbance  of  the 
plaintiff's  right  of  common,  the  declaration  stated  that  he  was  possessed 
of  a  messuage  and  land,  with  the  appurtenances,  and  by  reason  thereof 
ought  to  have  common  of  pasture,  &c. :  and  it  was  held  that  this  alle- 
gation was  divisible,  and  that  proof  that  the  plaintiff  was  possessed 
♦J.1J.1  *^^  ^*^^  ^^ly>  ^'^^  entitled  to  the  right  of  common  in  respect 
^  of  it,  was  sufficient  to  entitle  him  to  damages  pro  tanto.  [Wilde, 
C.  J. — In  Rooth  V.  Wilson,  1  B.  &  Aid.  59,  A.  sent  his  horse,  for  the 
night,  to  B.,  who  turned  it  out,  after  dark,  into  his  pasture-field,  adjoin- 
ing to  and  separated  from  a  field  of  C.  by  a  fence,  which  G.  was  bound 
to  repair :  the  horse,  in  consequence  of  the  bad  state  of  the  fence,  fell 
from  the  one  field  into  the  other,  and  was  killed :  and  it  was  held,  that 
B.,  although  a  gratuitous  bailee,  might  maintain  an  action  against  C, 
and  recover  the  value  of  the  horse.]  There  is  clearly  a  variance  here 
between  the  duty  alleged,  and  the  duty  proved :  Yarly  v.  Turnock,  Pal- 
mer, 269.  Cktr.  adv.  vult. 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case  founded  on  the  statute  9  &  10  Vict, 
c.  98,  <<  An  act  for  compensating  the  families  of  persons  killed  by  acci- 
dent," and  brought  by  the  administrator  of  Jane  Barnes. 

The  declaration  (as  amended  during  the  trial)  alleged  that  the  defend- 
ant, before  and  at  the  time  when,  &c.,  was  possessed  of  a  messuage, 
with  the  appurtenances,  near  to  a  common  and  public  foot-way,  in  front 
and  before  which  said  messuage,  and  parcel  of  the  appurtenances  there- 
of, and  close  to  and  by  the  side  of  the  said  foot-way,  and  abutting  upon 
and  opening  into  the  same,  there  th6n  was  a  large  hole,  vault,  pit,  or 
area,  which  hole,  &c.,  the  defendant,  by  reason  of  the  possession  of  the 
said  messuage,  with  the  appurtenances,  before  and  at  the  said  time 
when,  &c.,  ought  to  have  so  sufficiently  guarded,  fenced  off,  and  railed 
in,  as  to  prevent  damage  or  injury  to  any  person  or  persons  lawfully 
passing  in  or  along  the  said  foot-way ;  yet  that  the  defendant,  while 
^.^ a:i  *^^  ^^  ^^  possessed  of  the  said  messuage,  and  the  said  hole, 
-*  &c.,  and  premises,  with  the  appurtenances,  and  whilst  there  was 
such  hole,  &c.,  on,  &c.,  wrongfully,  and  contrary  to  his  duty  in  that  be- 
half, permitted  and  suffered  the  said  hole,  &c.,  to  be  and  continue,  and 
the  same  was  then,  so  wholly  unguarded  and  not  fenced  off  o^  railed  in, 
that,  by  means  of  the  premises,  and  for  want  of  proper  and  sufficient 
guarding,  fencing  off,  and  railing  in  of  the  same,  the  said  Jane  Barnes, 
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who  was  lawfully  passing  in  and  upon  the  said  foot-waj,  slipped  and 
fell  into  the  said  hole,  &c.,  and  was  thereby  killed. 

The  defendant  pleaded, — ^first,  not  guilty ; — secondly,  that  he  was  not 
possessed  of  the  said  messuage,  with  the  appurtenances,  in  manner  and 
form,  &c. ; — ^thirdly,  that  he  ought  not,  by  reason  of  his  possession  of 
the  said  messuage,  &c.,  with  the  appurtenances,  to  have  guarded,  fenced 
off,  and  railed  in  the  said  hole,  &c.,  in  manner  and  form,  &c. :  on  which 
pleas  issues  were  respectively  joined. 

At  the  trial,  before  Goltman,  J.,  at  the  sittings  in  Middlesex,  after 
Easter  term,  1847,  it  appeared  that  Jane  Barnes  was  passing,  between 
eight  and  nine  o'clock  at  night,  on  the  26th  of  October,  1849,  along  a 
road  which  had  on  the  one  side  of  it  a  dead  wall,  and  on  the  other  a 
row  of  houses,  some  of  which  were  finished  and  some  unfinished.  It 
being  dark,  and  no  light  near,  she  accidentally  fell  from  a  path  which 
was  on  the  road  by  the  side  of  the  houses,  into  the  open  area  of  one  of 
the  unfinished  ones,  which  was  shown  to  have  been  at  that  time  in  the 
possession  of  the  defendant,  and  was  killed  by  the  fall.  The  area  was 
separated  from  the  path  by  a  kerb-stone  which  was  intended  for  the 
reception  of  upright  iron  rails. 

On  the  part  of  the  defendant,  it  was  contended, — ^first,  that  there 
was  no  sufficient  evidence  that  the  footpath  was  a  public  way, — 
secondly,  that  a  man  has  a  *right  to  make  a  hole  in  his  own  ^^ ,  ^  /, 
ground,  and  is  not  bound  to  fence  an  adjoining  highway  against  ^ 
such  a  hole, — thirdly,  that  the  third  issue  was  not  sustained,  in  its 
terms,  by  the  evidence. 

The  learned  judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or  a  public  way  so  near  that  it  would  produce  danger  to 
the  public,  unless  fenced,  the  defendant  would  be  liable,  unless  the 
accident  was  occasioned  by  want  of  ordinary  caution  on  the  part  of  the 
deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting 
on  the  area,  and  gave  a  verdict  for  the  plaintiff,  with  300Z.  damages. 

The  learned  judge  having  given  leave  to  the  counsel  for  the  defendant 
to  move  the  court,  on  the  points  suggested  by  him,  a  rule  was  obtained 
accordingly,  to  show  cause  why  a  nonsuit  should  not  be  entered ;  and, 
{nrther,  why  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  declaration  disclosed  no  good  cause  of  action. 

On  the  argument  of  this  rule,  before  my  brothers  Coltman  and 
Williams,  and  myself,  it  was  contended,  on  behalf  of  the  defendant, — 
first,  that  the  evidence  on  the  part  of  the  plaintiff  furnished  no  case  for 
the  consideration  of  the  jury,  as  to  the  existence  of  an  immemorial 
public  foot-way, — secondly,  that  the  obligation  of  the  defendant  to 
fence  off  the  area,  was  not  properly  described  in  the  declaration, — 
thirdly,  that  no  such  obligation  existed  as  that  alleged :  for,  that  the 
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owner  of  land  is  not  bound  to  fence  oflf  an  excavation  in  it  bj  the  side 
of  a  public  road. 

As  to  the  first  point,  the  court  was  clearly  of  opinion  that  there  was 
sufficient  evidence  to  go  to  the  jury,  as  to  the  existence  of  a  public 
foot-way  from  time  immemorial. 

^ .  ^  -^  *As  to  the  second  point,  the  objection  was,  that  the  liability 
■^  of  the  defendant  was  alleged  to  exist  in  respect  of  the  house  and 
the  appurtenances ;  whereas,  on  the  evidence,  it  appeared  to  exist,  if  at 
all,  by  reason  of  the  possession  of  the  appurtenances  alone,  i,  e.  of  the 
area.  But  the  court  was  of  opinion  that  the  declaration  might  be 
regarded  as  truly  describing  the  origin  of  the  liability  of  the  defend- 
ant, viz.  that  he  was  in  the  possession  of  a  house,  to  which  an  area 
appertained,  abutting  on  a  public  footway. 

On  the  third  point,  however,  the  court  felt  so  much  doubt  and  diffi- 
culty, that  a  second  argument  was  directed,  which  took  place  in  Easter 
term  last,  before  Wildb,  C.  J.,  Cowman,  J.,  Cresswell,  J.,  and  V. 
Williams,  J. 

The  arguments  for  the  plaintiff  were,  that,  when  a  public  way  has 
existed  from  time  immemorial,  the  public  have  a  right  to  enjoy  it  with 
ease  and  security ;  and  that,  if  a  man  prevents  that  enjoyment,  even 
by  the  use  of  his  own  property,  he  is  responsible  as  for  a  public  nui- 
sance. And  the  case  was  put,  of  the  proprietor  of  land  over  which  a 
public  way  passes,  excavating  his  land  on  each  side  thereof,  so  as  to 
leave  the  line  of.  way  running  between  two  precipices ;  which,  it  was 
argued,  would,  in  effect,  make  the  way  impassable,  and  therefore  be  a 
public  nuisance.  And  the  cases  of  Coupland  v.  Hardingham,  3  Campb. 
898,  and  Jarvis  v.  Dean,  3  Bingh.  447  (E.  C.  L.  R.  vol.  11),  11  J.  B. 
Moore,  364  (E.  C.  L.  R.  vol.  22),  were  cited. 

Coupland  v.  Hardingham  was  an  action  on  the  case  for  negligence, 
in  not  railing  in  or  guarding  an  area  before  a  house  in  Westminster, 
whereby  the  plaintiff  fell  down  into  the  area,  and  was  severely  hurt. 
The  defence  was,  that  the  premises  had  been  in  the  same  condition  as 
far  back  as  could  be  remembered,  and  before  the  defendant  became  pos- 
*4.1ftl  ^®®^®^  ^^  them.  But  Lord  *Ellenborough  held,  that,  however 
■^  long  the  premises  might  have  been  in  this  condition,  as  soon  as 
the  defendant  took  possession  of  them  he  was  bound  to  guard  against 
the  danger  to  which  the  public  had  brfore  been  exposed ;  and  that  he 
was  liable  for  the  consequences  of  having  neglected  so  to  do,  in  the 
same  manner  as  if  he  himself  had  originated  the  nuisance :  and  the 
learned  judge  said  that  the  area  belonged  to  the  house,  and  it  was  a 
duty  which  the  law  cast  upon  the  occupier  of  the  house,  to  render  it 
secure. 

Jarvis  v.  Dean  was  also  an  action  on  the  case  to  recover  damages  for 
an  injury  occasioned  to  the  plaintiff  by  his  falling  at  night  into  an  area, 
which  the  declaration  alleged  the  defendant  wrongfully  and  negligently 
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to  have  left  open  at  a  house  he  possessed,  in  the  parish  of  Islington, 
and  in,  near,  and  adjoining  a  certain  street  there,  which  was  a  common 
highway.  The  only  point  of  law  decided  in  the  cause,  was,  as  to  whe- 
ther the  evidence  sufficiently  proved  a  dedication  of  the  road  to  the 
public.  And  the  case  is  only  an  authority  on  the  present  subject,  to 
this  extent,  viz.  that  it  appears  to  have  been  assumed  as  a  matter  beyond 
dispute,  that  the  action  was  well  founded,  supposing  the  road  was  shown 
to  have  been  a  public  one. 

On  the  part  of  the  defendant,  it  was  argued,  that  no  use  which  a  man 
chooses  to  make  of  his  own  property,  can  amount  to  a  nuisance  to  a 
public  or  private  right,  unless  it  in  some  way  interferes  with  the  lawful 
enjoyment  of  that  right ;  that,  in  the  present  case,  the  excavation  of 
the  area  in  no  manner  interfered  with  the  way  itself,  or  was  in  any 
sense  hurtful  or  perilous  to  those  who  confined  themselves  to  the  lawful 
enjoyment  of  the  right  of  way ;  and  that  it  was  only  to  those  who,  like 
the  deceased,  committed  a  trespass,  by  deviating  on  to  the  adjoining 
land,  that  the  existence  of  the  area,  though  '''not  fenced,  could 
be  in  any  degree  detrimental  or  dangerous. 

In  support  of  this  view  of  the  subject,  reliance  was  placed  on  ^he 
case  of  Blythe  v.  Topham,  1  Roll.  Abr.  88,  Cro.  Jac.  158,  suprdy  421  (J), 
where  it  was  held  that,  if  A.,  seised  of  a  waste  adjacent  to  a  highway, 
digs  a  pit  in  the  waste,  within  thirty-six  feet  of  the  highway,  and  the 
mare  of  6.  escapes  into  the  waste,  and  falls  into  the  pit,  and  dies  there ; 
yet  6.  shall  not  have  an  action  against  A.,  because  the  making  of  the 
pit  in  the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the  waste. 
And,  in  further  support  of  this  doctrine,  a  passage  was  cited  from  the 
judgment  of  Aldbrson,  B.,  in  Jordin  v.  Crump,  8  M.  &  W.  782, f  where 
the  case  is  put  of  a  man  who,  passing  in  the  dark  along  a  foot-path, 
should  happen  to  fall  into  a  pit  dug  in  the  adjoining  field,  by  the  owner 
of  it.  « In  such  a  case,"  says  the  learned  judge  (p.  788),  « the  party 
digging  the  pit  would  be  responsible  for  the  injury  if  the  pit  were  dug 
across  the  road ;  but,  if  it  were  only  in  an  adjacent  field,  the  case  would 
be  very  different,  for,  the  falling  into  it  would  be  the  act  of  the  injured 
party  himself."  And,  as  to  the  case  of  Goupland  v.  Hardingham,  it 
was  not  only  denied  to  be  law,  by  the  counsel  for  the  defendant,  but  it 
was  further  argued  that,  in  that  case, — as  appeared  by  the  original  nisi 
prins  record,  procured  by  Coltman,  J., — as  also  in  Jarvis  v.  Dean, — 
the  area  was  in  one  count  alleged  to  be  in  the  highway. 

But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area  in  ques- 
tion was  not  parcel  of  the  road,  but  was  an  area  meant  to  be  fenced  oif 
from  it,  in  the  ordinary  way,  by  upright  iron  rails,  so  as  to  exclude  the 
public  ^from  it,  in  a  manner  quite  inconsistent  with  the  notion  ri:AOf\ 
of  its  being  itself  a  part  of  the  highway.  And,  with  respect  to  ^. 
the  case  of  Blythe  v.  Topham,  and  the  passage  cited  from  the  judgment 
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in  Jordin  v.  Crump,  it  must  be  observed  that,  in  these  instances,  the 
existence  of  the  pit  in  the  waste  or  field  adjoining  the  road,  is  not  said 
to  have  been  dangerous  to  the  persons  or  cattle  of  those  who  passed 
along  the  road,  if  ordinary  caution  were  employed. 

In  the  present  case,  the  jury  expressly  found  the  way  to  have  existed 
immemorially ;  and  they  must  be  taken  to  have  found  that  the  state  of 
the  area  made  the  way  dangerous  for  those  passing  along  it,  and  that 
the  deceased  was  using  ordinary  caution  in  the  exercise  of  the  right  of 
way,  at  the  time  the  accident  happened. 

The  result  is, — considering  that  the  present  case  refers  to  a  new^ly- 
made  excavation  adjoining  an  immemorial  public  way,  which  rendered 
the  way  unsafe  to  those  who  used  it  with  ordinary  care, — it  appears  to 
us,  after  much  consideration,  that  the  defendant,  in  having  made  that 
excavation,  was  guilty  of  a  public  nuisance,  even  though  the  danger 
consisted  in  the  risk  of  accidentally  deviating  from  the  road ;  for,  the 
danger  thus  created  may  reasonably  deter  prudent  persons  from  using 
the  way,  and  thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect, 
as  much  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

With  regard  to  the  objection,  that  the  deceased  was  a  trespasser  on 
the  defendant's  land  at  the  time  the  injury  was  sustained, — it  by  no 
means  follows  from  this  circumstance  that  the  action  cannot  be  main- 
tained. A  trespasser  is  liable  to  an  action  for  the  injury  which  he 
does :  but  he  does  not  forfeit  his  right  of  action  for  an  injury  sustained. 
Thus,  in  the  case  of  Bird  v.  Holbrook,  4  Bingh.  628  (E.  C.  L.  R.  vol. 
13,  16),  1  M.  &  P.  607  (E.  C.  L.  R.  vol.  17),  the  plaintiff  was  a  tres- 
*4.21 1  P*^^®^> — *^^  indeed  *a  voluntary  one, — ^but  he  was  held  entitled 
•^  to  an  action  for  an  injury  sustained  in  consequence  of  the  wrong- 
ful act  of  the  defendant,  without  any  want  of  ordinary  caution  on  the 
part  of  the  plaintiff,  although  the  injury  would  not  have  occurred  if  the 
plaintiff  had  not  trespassed  on  the  defendant's  land.  This  decision 
was  approved  of  in  Lynch  v.  Nurdin,  1  Q.  B.  37,  4  P.  &  D.  677,  and 
also  in  the  case  of  Jordin  v.  Crump,  in  which  the  court,  though  express- 
ing a  doubt  as  to  whether  the  act  of  the  defendant  in  setting  a  spring- 
gun  was  illegal,  agreed  that,  if  it  were,  the  fact  of  the  plaintiff's  being 
a  trespasser  would  be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this  case 
discloses  a  good  cause  of  action ;  and  also  that  the  third  issue  was  pro- 
perly found  for  the  plaintiff. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged,  (a) 

(a)  As  to  tho  rale  oited  from  the  Digest,  §uprd  (which  purports  to  be  a  trttnsUtion  of  a  law 
of  Solon),  see  note  C.  at  the  end  of  this  volume. 

An  owner  of  land  made  an  ezoavatton  there-  into  it :  A  person,  passing  in  the  night  time,  went 
in,  witkiin  a  foot  or  two  of  a  public  street,  and  over  the  line  of  the  street,  feU  into  the  ezeaTa- 
«sed  no  precaution  against  the  danger  of  falling    tion  and  was  injured:  held  that  the  owner  of 
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tbe  land  was  not  liable  to  an  action  for  the  eonfonning  to  the  law  as  laid  down  in  the  case 
ii^ary  thva  caused.  Howland  v.  Vincent,  10  in  tbe  text :  Birge  t.  Gardiner,  19  Connecticut, 
Metcalf,  371.     But  Me  to  the  oontrarj,  and    507. 


*In  the  Matter  of  JOHN  FOSTER,  a  Bankrupt.    Feb.  13.    [*422 

Bj  a  settlement  made  on  the  13th  of  July,  1841,  in  contemplation  of  a  marriage  between  A. 
and  B.,  C.  covenanted  to  pay  to  the  tmetees,  so  long  as  A.  and  B.,  or  either  of  them,  or  any 
issue  of  the  said  intended  marriage,  should  be  living,  an  annuity  of  such  an  amount,  as  would, 
either  alone, — ^in  the  mean  time  and  until  any  real  or  personal  estate  should  derolve  upon  or 
Test  in  A.  and  B.,  in  B/s  right,  or  any  issue  of  the  marriage,  under  the  settlement  of  her 
father  and  mother,  or  otherwise, — or  together  with  the  annual  produce  to  arise  from  any  such 
real  or  personal  estate,  after  any  such  devolution  or  vesting  should  take  place,  make  up  an 
annuity  of  150/.,  payable  half-yearly.  The  marriage  took  place.  No  real  or  personal  estate 
had  devolved  upon  or  become  vested  in  A.  and  B.  in  right  of  the  latter,  or  in  any  issue  of 
them.  On  the  24th  of  October,  1842,  a  fiat  issued  against  C,  under  which  he  was  declared 
bankrupt,  and  under  which  he  obtained  his  certiflcate  on  the  6th  of  March,  1843.  The  trus- 
tees proved  against  C.'s  estate,  on  the  25th  of  March,  1843,  for  105/.,  being  partly  for  arrears 
due  at  the  time  of  the  bankruptcy,  and  partly  for  a  proportionate  part  of  the  current  half- 
year,  up  to  the  time  of  tendering  the  proof.  They  at  the  same  time  tendered  a  proof  for  the 
value  of  the  annuity  as  a  oontingent  debt,  but  such  proof  was  rejected,  on  the  ground  that 
the  contingencies  were  such  that  the  value  of  the  annuity  could  not  be  ascertained.  The 
instalments  of  the  annuity  accruing  after  the  date  of  the  said  proof,  down  to  the  21st  of  Sep- 
tember, 1848,  amounted  to  8231.  16«.  %d, ;  on  account  of  which,  C.  had,  since  his  bankruptcy, 
made  payments  amounting  to  120^  In  February,  1840,  the  trustees  petitioned,  praying  to 
be  admitted  as  creditors  for  the  remaining  703/.  16«.  8<2.,  and  to  receive  dividends  thereon,  not 
disturbing  former  dividends : — 

Held,  that  the  trustees  were  not  entitled  to  prove  against  the  estate  of  C.  in  respect  of  such  sub- 
sequent instalments. 

The  following  case  was  sent  by  Vice-Chancellor  Knight  Bruce  for 
the  opinion  of  this  court : — 

By  indenture  bearing  date  the  13th  of  July,  1841,  and  made  between 
William  Aggas  of  the  first  part,  John  Foster,  the  bankrupt,  of  the 
second  part,  Maria  Foster,  daughter  of  the  said  John  Foster,  of  the 
third  part,  and  Rowland  Evans,  Thomas  Foster,  and  Charles  Crompton, 
of  the  fourth  part, — after  reciting  that  the  said  Maria  Foster,  by  virtue 
of  the  settlement  executed  on  the  marriage  of  the  said  John  Foster 
with  her  mother,  and  of  the  will  of  Thomas  Oldham,  deceased,  her  late 
grandfather,  was,  or  might  become,  entitled,  expectant  on  the  respective 
deceases  of  her  said  father  and  *mother,  to  certain  moneys  and  p^^qo 
other  estate  and  property,  and  the  said  Maria  Foster  might  also,  ^ 
by  other  means,  become  entitled  to  other  real  and  personal  property ; 
and  reciting  that  a  marriage  had  been  agreed  upon,  &c.,  between  the 
said  William  Aggas  and  Maria  Foster,  and,  upon  the  treaty  for  the 
marriage,  it  was  agreed  that  the  said  John  Foster  should,  by  his  cove- 
nant, secure  the  payment,  during  so  long  as  the  said  William  Aggas 
and  Maria  Foster,  or  either  of  them,  or  any  issue  of  the  said  in- 
tended marriage  immediately  entitled  under  the  provisions  thereinafter 
contained,  should  be  living,  of  an  annuity  or  yearly  sum  of  such  an 
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amount,  but  no  more,  as,  either  alone,  or  together  with  the  yearly 
income  to  arise  or  be  payable  from  any  real  or  personal  estate,  or  both 
conjointly,  which  should  at  any  time  or  times,  or  from  time  to  time, 
devolve  upon  or  vest  in  the  said  William  Aggas  and  Maria  Foster,  in 
her  right,  or  any  issue  of  the  said  intended  marriage,  would,  after  any 
such  devolution  or  vesting  as  aforesaid,  make  up  the  yearly  income  or 
sum  of  150/.  for  the  time  being,  to  the  intent  that  1501.  a  year  should 
be  always  enjoyed  by  means  of  the  said  covenant  and  real  and  personal 
estate  so  to  devolve  or  vest  as  aforesaid,  or  either  of  them  respectively, 
— it  was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  intended  marriage,  the  said  John  Foster  did 
thereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  with  and  to  Evans,  Foster,  and  Crompton,  their 
executors,  administrators,  and  assigns,  that,  in  case  the  said  intended 
marriage  should  be  solemnized,  he,  the  said  John  Foster,  his  heirs,  &;c., 
should  and  would  pay  or  cause  to  be  paid,  to  Evans,  Foster,  and  Cromp- 
ton, their  executors,  &c.,  during  such  time  and  as  long  as  the  said  Wil- 
*4.941  ^^*°^  -^88*^  ^^^  Maria  Foster,  or  either  of  them,  or  any  ^isAue 
■*  of  the  said  intended  marriage  immediately  entitled  under  the 
provisions  thereinafter  contained,  should  be  living,  at  or  in  the  common 
dining-hall  of  Lincoln's  Inn  in  the  county  of  Middlesex,  between  the 
hours  of  twelve  at  noon  and  two  in  the  afternoon,  an  annuity  or  yearly 
sum  of  such  an  amount  as,  either  alone  in  the  mean  time  and  until  any 
real  or  personal  estate  should  devolve  upon  or  vest  in  the  said  William 
Aggas  and  Maria  Foster,  in  her  right,  or  any  issue  of  the  said  intended 
marriage,  under  the  said  settlement  of  her  said  father  and  mother,  and 
the  said  thereinbefore-mentioned  will,  or  either  of  them,  or  otherwise 
howsoever,  or  together  with  the  clear  annual  produce  to  arise  or  be  pay- 
able from  any  such  real  or  personal  estate,  as  the  case  might  be,  after 
any  such  devolution  or  vesting  as  aforesaid  should  take  place  for  the 
time  being,  would,  from  time  to  time,  make  up  one  full  annuity  or 
yearly  sum  of  160/.  of  lawful  money  of  Great  Britain,  and  should  and 
would  pay  the  same  by  two  equal  half-yearly  payments,  on  the  13th  of 
January  and  the  18th  of  July  in  every  year,  without  any  deduction  oi 
abatement  whatsoever  out  of  the  same  or  any  part  thereof,  for  or  on 
account  of  any  present  or  future  taxes,  charges,  and  impositions. 

[A  copy  of  the  deed  accompanied,  and  was  to  be  taken  as  part  of, 
the  case.] 

The  said  marriage  between  William  Aggas  and  Maria  Foster  was 
duly  solemnized  shortly  after  the  date  of  the  said  indenture,  and  before 
the  bankruptcy  hereinafter  mentioned ;  and  there  has  been  issue  bom, 
one  child  only,  who  is  now  living,  and  is  of  the  age  of  six  years,  or 
thereabouts. 

The  said  William  Aggas,  and  Maria,  his  wife,  are  both  living. 

No  real  or  personal  estate  has  yet  devolved  upon,  or  become  vested 
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in,  the  said  William  Aggas,  and  Maria,  *his  wife,  in  her  right  or  r^ej^^;- 
any  issue  of  them,  or  the  said  Rowland  Evans,  Thomas  Foster,  ^ 
and  Charles  Crompton,  as  such  trustees  under  the  said  indenture,  under 
or  hy  virtue  of  the  said  settlement  executed  on  the  marriage  of  the  said 
John  Foster,  the  bankrupt,  or  the  will  of  the  said  Thomas  Oldham,  or 
otherwise  howsoever. 

On  the  24th  of  October,  1842,  a  fiat  in  bankruptcy  was  duly  issued 
against  the  said  John  Foster,  together  with  the  said  Rowland  Evans 
and  the  said  Thomas  Foster,  under  which  the  said  John  Foster,  Rowland 
Evans,  and  Thomas  Foster,  were  declared  bankrupts :  and,  on  the  8th 
of  November,  1842,  George  Rowe  (since  deceased),  Thomas  Moore,  and 
Robert  Minter,  were  chosen  creditors'  assignees,  and  Thomas  Massa 
Alsager  (since  deceased),  was  appointed  official  assignee,  under  the 
said  fiat. 

On  the  25th  of  March,  1843,  the  said  Rowland  Evans,  Thomas  Foster, 
and  Charles  Crompton,  as  such  trustees  as  aforesaid,  tendered  a  proof 
under  the  said/a^,  against  the  separate  estate  of  the  said  John  Foster, 
for  the  value  of  the  said  annuity,  as  a  contingent  debt :  but  such  proof 
was  rejected,  on  the  ground  that  the  contingencies  on  which  the  said 
annuity  depended,  were  such  that  the  value  of  the  said  annuity  could 
not  be  ascertained. 

At  the  date  and  issuing  of  the  said  fiat,  the  sum  of  42L  8«.  4d.  was 
due  and  owing  to  the  said  Rowland  Evans,  Thomas  Foster,  and  Charles 
Crompton,  as  such  trustees  as  aforesaid,  for  arrears  of  the  said  annuity ; 
and  on  the  said  25th  of  March,  1843,  there  was  due  and  owing  to  the 
said  Rowland  Evans,  Thomas  Foster,  and  Charles  Crompton,  for  and  in 
respect  of  the  said  annuity,  the  sum  of  1052.,  including  the  amount  of 
such  arrears,  and  a  proportional  part  of  the  current  half-year,  up  to 
the  time  of  tendering  the  said  proof. 

The  said  Rowland  Evans,  Thomas  Foster,  and  Charles  *Cromp-  r^j^o^ 
ton,  were,  on  the  said  23d  of  March,  1843,  allowed  to  prove,  and  ^ 
were  admitted  as  creditors,  against  the  separate  estate  of  the  said  John 
Foster,  for  such  sum  of  1052. 

Under  the  joint-estate,  dividends,  amounting  in  the  whole  to  6s.  Id. 
in  the  pound  have  been  paid  to  the  joint-creditors.  The  creditors  upon 
the  separate  estate  of  the  said  John  Foster,  including  the  said  Rowland 
Evans,  Thomas  Foster,  and  Charles  Crompton,  in  respect  of  their  said 
claim  for  1052.,  were  paid  in  full ;  and  a  surplus  from  his  separate  estate 
was  carried  over  to  the  credit  of  the  joint-estate. 

On  the  6th  of  March,  1843,  the  said  John  Foster  obtained  his 
certificate. 

In  and  during  the  year  1848,  and  after  such  distribution  as  aforesaid, 
a  further  sum  of  12112.  4«.  6d.  was  received  by  Herbert  Harris  Cannan, 
as  the  official  assignee  under  the  said  fiatj  as  part  of  the  separate  estate 
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of  the  said  John  Foster,  to  which  he  became  entitled  in  right  of  his 
wife. 

The  whole  of  the  said  annuity  of  150Z.  per  annum  hath  continued  to 
be,  and  still  is,  payable  under  and  by  virtue  of  the  said  indenture.  The 
instalments  of  the  said  annuity  which  accrued  after  the  date  of  the 
hereinbefore-mentioned  proof,  down  to  the  21st  of  September,  1848, 
amount  to  823Z.  16«.  8d. 

The  said  John  Foster  has,  since  his  bankruptcy,  paid  to  the  said 
William  Aggas  four  several  sums  of  SOZ.  each  on  account  of  such  last- 
mentioned  instalments,  leaving  a  balance  of  7032. 168.  8(2.  due  in  respect 
of  the  said  annuity. 

On  the  5th  of  February  last,  the  said  Rowland  Evans,  Thomas  Foster, 
and  Charles  Crompton  presented  their  petition  to  Vice-Chancellor 
Knight  Bruce,  alleging,  that,  under  the  circumstances  hereinbefore 
*4.971  ^^^^^^  ^^^  appearing,  the  contingencies  upon  which  the  said 
-^  '^'annuity  or  debt  was  payable,  had  happened,  as  to  the  successive 
payments  thereof  which  had  accrued  due  and  become  payable  since  the 
said  bankruptcy ;  and  praying  that  they  might  be  admitted  as  creditors 
for  the  said  sum  of  7032.  16^.  8(2.,  and  might  receive  dividends  thereon 
(not  disturbing  former  dividends) :  and,  by  the  order  of  His  Honour, 
made,  upon  the  hearing  of  the  said  petition,  on  the  14th  of  February 
last,  it  was  ordered  that  a  case  should  be  stated  for  the  opinion  of  the 
justices  of  Her  Majesty's  Court  of  Common  Fleas,  upon  the  following 
question, — 

Whether  the  said  Rowland  Evans,  Thomas  Foster,  and  Charles 
Crompton,  are  entitled  to  prove  against  the  separate  estate  of  John 
Foster,  the  bankrupt,  in  respect  to  the  said  annuity,  for  the  instalments 
thereof  accrued  since  the  25th  of  March,  1843,  the  date  of  the  first- 
mentioned  proof,  or  any  or  either  of  them,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any  former  dividends. 

Ohannelly  Serjt.  (with  whom  was  Sardy\  in  support  of  the  claim  of 
the  trustees  to  prove  under  the  fiat. — The  annuity  in  question  wa«, 
before  and  at  the  date  of  the  fiat  against  Foster,  <«  a  debt  payable  upon 
a  contingency,"  within  the  first  branch  of  the  6  G.  4,  c.  16,  s.  56,(a) 
*4281  ^^^^^  ^^  ^^  substance  re-enacted  in  the  12  *&  13  Vict.  c.  106,  s. 
^  177.(J)     The  authorities  are  distinct.     Thus,  in  Ex  parte  Tindall, 

(a)  That  section  enacted,  that,  "if  any  bankrupt  shall,  before  the  issuing  of  the  eommittion 
\Jiatf  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy],  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened  before  the  issuing  of  such  eommi—ion  [>Sal, 
or  the  filing  of  such  petition],  the  person  with  whom  such  debt  has  been  contracted  may,  if  he 
think  fit,  apply  to  the  court  to  set  a  value  upon  such  debt,  and  the  eommi»8\on€r§  arf.  [court  is] 
hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so 
ascertained,  and  to  receive  dividends  thereon ;  or,  if  such  value  shall  not  be  ascertained  before 
the  contingency  shall  have  happened,  then  such  person  may,  after  such  contingency  shall  have 
happened,  prove  in  respect  of  such  debt,  and  receive  dividends  with  the  other  creditors,  not  dis- 
turbing any  former  dividends ;  provided  such  person  had  not,  when  such  debt  was  eontraoted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed/' 

(&)  This  section  is  substantially  the  same  as  the  former,  the  only  difference  being  the  sub- 
stitution of  the  words  within  brackets  for  those  in  italic*. 
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in  re  Gibbins,  Mont.  &  M' A.  415,  S.,  by  his  marriage-settlement,  cove- 
nanted with  the  petitioners,  as  trustees,  to  pay  an  annual  sum  of  80/. 
for  himself  for  life,  then  to  his  wife  for  life,  and,  after  her  death,  to 
any  issne  of  the  marriage ;  and  that  his  heirs,  executors,  or  adminis- 
trators, should,  within  twelve  calendar  months  after  his  death,  pay  to 
the  petitioners  the  sum  of  40002.,  on  various  trusts.  S.  became  bank- 
rupt :  and  it  was  held  that  the  petitioners  w^re  entitled  to  prove  the 
value  of  the  40002.  as  a  contingent  debt  against  his  separate  estate. 
So,  in  Willis,  in  re,  4  Exch.  530,t  it  was  held,  that,  under  the  6  G.  4, 
c  16,  s.  56,  a  claim  on  a  guarantee  for  a  sum  certain,  when  due,  is 
provable  as  a  debt,  and,  before  it  is  due,  is  provable  as  a  debt  due  on  a 
contingency.  Where  the  contingency  happens  after  the  date  of  the 
fiaty  but  before  the  whole  estate  has  been  distributed,  the  amount  is 
provable  under  the  second  branch  of  the  clause,  although  its  value  could 
not  be  ascertained  at  the  date  of  the  fiat.  In  Ex  parte  Grundy,  in  re 
Russell,  Mont.  &  M'A.  293,  A.,  in  February,  1772,  covenanted  by  his 
marriage-settlement  for  the  payment  of  2000Z.,  in  case  his  intended 
wife,  or  any  issue  of  the  marriage,  should  survive  him :  in  1803,  a  com- 
mission of  bankruptcy  issued  against  A.,  under  which  he  obtained  his 
certificate :  in  February,  1825,  A.  died,  leaving  issue  of  the  marriage  : 
in  May,  1828,  there  *being  funds  remaining  for  distribution  r^^oq 
amongst  the  creditors  of  A.,  a  renewed  commission  was  issued,  ^ 
and  a  final  dividend  advertised :  it  was  held,  that  the  6  G.  4,  c.  16,  s. 
56,  was  retrospective  in  its  operation,  and  that,  although  the  event 
upon  which  the  debt  was  contingent,  had  happened  after  the  commis- 
sion issued,  and  before  that  statute  came  into  operation,  the  sum  of 
20002.  was  a  debt  provable  under  the  commission.  In  Ex  parte  Lewis, 
in  re  Charman,  Mont.  &;  M'A.  426,  where  A.  advanced  20002.  to  6.,  to 
be  repaid  on  a  day  certain,  and  secured  by  the  bond  of  C,  conditioned 
that,  if  B.  made  default  in  payment  on  the  day  named,  C.  should  pay 
within  one  week :  C.  became  bankrupt,  and  B.  afterwards  made  default : 
and  it  was  held  that  the  debt  was  provable  under  the  commission  against 
C.  So,  in  Ex  parte  Myers,  in  re  Sudell,  Mont.  &  Bligh,  229,  a  debt  on 
a  guarantee  which  did  not  become  absolute  before  the  bankruptcy,  was 
held  to  be  provable  as  a  contingent  debt.  Here,  as  the  events  had 
obntinned,  during  the  existence  of  which  the  annuity  was  to  be  payable, 
the  contingency  had  happened  as  to  each  and  every  of  the  sums  which 
became  due  since  the  bankruptcy ;  and  the  trustees  are  consequently 
entitled  to  prove  against  the  separate  estate  of  the  bankrupt,  for  all 
the  payments  which  had  accrued  since  the  25th  of  March,  1843. 

WiUes  (with  whom  was  Maxwell),  contri. — Foster's  liability  to  pay 
the  annuity  in  question  does  not  constitute  a  debt  provable  within  the 
6  G.  4,  c.  16,  s.  56,  by  reason  of  the  uncertainty  of  the  amount  to  be 
paid  in  futuroj  and  the  impracticability  of  calculating  its  value.  In 
Thompson  v.  Thompson,  2  N.  C.  168,  2  Scott,  266  (E.  C.  L.  R.  vol. 
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80),  it  was  distinctly  held,  that  the  instalmeuts  of  an  annnitj  for  the 
♦4^01  P^7™^^^  *^^  which  a  bankrupt  is  surety  only,  and  which  he  ooye- 
-'  nants  to  pay  in  case  of  the  default  of  the  grantor,  are  not,  where 
they  become  due  after  his  bankruptcy,  provable  under  a,  fiat  against  the 
surety.  In  Bennett  v.  Burton,  12  Ai^k  E.  657  (E.  0.  L.  B.  vol.  40), 
4  P.  &  D.  318,  by  deed  of  mortgage  for  a  debt  of  lOOOZ.,  the  mortgagor 
covenanted,  as  a  further  security,  to  insure  his  life  for  the  mortgagee's 
benefit,  deliver  the  policy  to  him,  and  keep  the  premiums  paid  till  the 
debt  was  discharged ;  and  that,  if  in  the  mean  time  the  premiums  should 
be  in  arrear,  the  mortgagor  might  pay  them,  and  recover  the  amount 
from  the  mortgagee.  The  mortgagor  afterwards  took  the  benefit  of  the 
insolvent  debtors'  act,  7  G.  4,  c.  57,  and  included  the  lOOOZ.  debt  in 
his  schedule,  stating  also  that  the  creditor  held  a  policy  of  insurance 
on  his  life,  with  the  joint  security  of  A.  B.  for  payment  of  the  pre- 
miums. And  it  was  held  that  the  mortgagor  was  not  protected,  by  his 
discharge  and  s.  51,  from  an  action  of  covenant  at  the  suit  of  the 
mortgagee,  for  premiums  becoming  due  after  such  discharge,  and  paid 
by  the  mortgagee  on  the  mortgagor's  default.  And  in  Toppin  v.  Field, 
4  Q.  B.  886,  8  6.  &;  D.  840,  the  defendant,  being  indebted  to  the 
plauitifi*,  assigned  to  him  a  policy  of  assurance  on  the  defendant's  life, 
and  covenanted  to  pay  the  annual  premiums,  and,  if  he  did  not,  and 
the  plaintiff  paid  them,  to  repay  the  plaintiff.  The  defendant  after- 
wards became  bankrupt,  and  obtained  his  certificate.  A  premium 
accruing  due  after  the  bankruptcy,  and  being  unpaid  by  the  defendant, 
and  the  plaintiff  having  paid  it,  and  not  been  repaid, — it  was  held,  that 
the  defendant  was  not  discharged  from  liability  for  these  breaches  of 
covenant,  by  ss.  56  and  121  of  the  6  O.  4,  c.  16.  In  the  present  case, 
^  .n-in  the  annuity  not  falling  within  any  express  provision  of  the  '''bank- 
^  rupt  act,  the  arrears  accruing  due  since  the^^  are  not  provable 
as  an  absolute  debt. 

Ohannelly  Serjt.,  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent  to  the  Yioe-Chan- 
cellor : — 

« This  case  has  been  argued  before  us  by  counsel.  We  have  con- 
sidered it,  and  are  of  opinion  that  Rowland  Evans,  Thomas  Foster,  and 
Charles  Crompton,  are  not  entitled  to  prove  against  the  separate  estate 
for  the  instalments  mentioned  in  this  question. 

«  W.  H.  Maule. 

«( G.  Cbesswbll. 

"  E.  V.  Williams. 

«  T.  N.  Talfourd." 
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One  who  gfiimlates  for  a  skare  of  t\»  dear  profita  of  a  parUoalar  adTantBre,  is,  ^woad  third 
persons,  a  partner. 

A.  and  B.,  by  a  memorandam  in  writing, agreed,  "for  aerrioee  performed,"  to  allow  C.  a  fourth 
•bare  of  the  dear  projlte  arising  from  a  contract  for  the  oonstmction  of  a  line  of  railway ;  and 
there  was  eWdence  te  show  that  G.  had  acted  upon  the  agreement  (though  not  formally  a 
party  to  it),  and  that  he  had  to  some  extent  interfered  in  the  work: — Held,  saffident  to  show 
tkai  C.  was  a  partner  in  the  traasaotioa,  ^moad  third  persons. 

Bbbt,  for  work  and  labour  and  materials,  and  for  money  found  due 
upon  an  account  stated. 

Plea,  nunquam  indehitatm. 

The  cause  was  tried  before  Pollock,  G.  B.,  at  the  Norfolk  spring 
assixes,  1847.     The  facts  were  as  follows : — 

The  plaintiff  was  a  mason  and  bricklayer  at  Swaff ham,  in  the  county 
of  Norfolk.    The  defendant  had  formerly  been  a  contractor  for  railways 
and  other  ^public  works,  but,  at  the  date  of  the  transactions  r^c^na 
out  of  which  this  action  arises,  had  retired  from  actire  business,  *- 
and  resided  at  Heme  Bay,  in  the  county  of  Kent. 

In  the  month  of  July,  1846,  two  persons,  named  William  Fly  and 
Daniel  Frost,  who  had  formerly  been  in  the  employ  of  the  defendant, 
entered  into  a  contract  with  the  chairman  of  a  company  then  called 
«<  The  Lynn  and  Dereham  Railway  Company,*'  but  since  amalgamated 
with  other  lines  of  railway,  now  known  by  the  name  of  <<  The  East 
Anglian  Railway  Company,"  to  construct  the  portion  of  the  railway 
between  Narborongh  and  Swaffham,  for  the  sum  of  41,029Z. ;  and  a 
short  agreement  between  the  parties  was  signed,  as  the  foundation  of  a 
more  formal  contract.  The  directors  requiring  two  sureties  for  the  due 
performance  of  the  contract,  Fly  and  Frost  applied  to  the  defendant  to 
become  one  of  such  sureties ;  to  which  he  consented,  and  thereupon  the 
following  agreement  was  executed: 

<<  Memorandum  of  an  agreement  made  this  5th  day  of  August,  1846, 
between  Messrs.  Frost,  Fly,  and  Matheson :  the  aforesaid  Frost,  Fly, 
and  Matheson  hereby  agree,  for  tervieei  perfarmedj  to  give  unto  Mr. 
George  Surge,  of  Heme  Bay,  one-fourth  part  of  the  clear  profits  arising 
from  a  contract  made  with  The  Lynn  and  Dereham  Railway  Company, 
for  five  and  a  half  miles  of  railroad  between  Narborongh  and  Swaffham, 
and  they  further  appoint  him  to  be  their  arbitrator  in  any  dispute  that 
may  arise  between  themselves. 

(Signed)    "William  Fly, 
<<  Daniel  Frost. 
«  Donald  0.  Matheson." 

On  the  8th  of  August,  a  second  agreement  was  entered  into  by  Fly 
and  Frost,  of  which  the  following  is  a  copy : — 

*u  Memorandum,  8th  August,  1846.  We,  the  undersigned,  r:|t4QQ 
hereby  agree  to  pay  Mr.  George  Barge,  of  Heme  Bay,  any  ^ 
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moneys  he  may  advance  for  us,  and  interest  at  tbe  rate  of  102.  per  cent, 
until  repaid;  and  farther,  give  an  order  jointly  npon  the  Lynn  and 
Dereham  Railway  Company  to  receive  any  moneys  that  may  become 
due  under  the  contract  with  them,  for  the  performance  of  five  and  a 
half  miles  of  railroad  upon  the  Lynn  and  Dereham  line,  or  any  other 
moneys  that  may  be  due  to  us,  the  said  William  Fly,  Daniel  Frost,  and 
Donald  0.  Matheson.  (Signed)    .    "  William  Fly, 

"Daniel  Frost." 
Witness,  «  D.  0.  Matheson." 

In  pursuance  of  the  last-mentioned  agreement,  Fly  and  Frost  signed 
an  order,  in  favour  of  the  defendant,  upon  the  company,  as  follows : — 

«  London,  8th  August,  1846. 
"  The  Lynn  and  Dereham  Railway  Company 

«  Gentlemen, — Have  the  goodness  to  pay  unto  Mr.  George  Burge, 
of  Heme  Bay,  any  amount  due  to  us  for  work  performed  under  our 
contract  with  you  for  the  execution  of  a  part  of  the  railroad  between 
Narborough  and  Swaff  ham ;  and  his  receipt  will  be  our  discharge  for 
the  same.  (Signed)  « W.  Fly*. 

«D.  Frost." 

On  the  15th  of  August,  a  contract  under  seal  was  entered  into  by 
Fly  and  Frost,  as  contractors,  with  the  company,  for  the  formation  of 
the  portion  of  the  line  above  referred  to :  by  this  deed  it  was  provided, 
amongst  other  things,  that  Fly  and  Frost  should  not  make  any  sub- 
contract without  the  leave  of  the  directors,  except  as  to  labour, — ^and 
4^41  *^**  ^^^  ^^^^  *^®  consent  in  writing  *of  the  company's  engineer. 
-•  Bonds  for  the  due  performance  of  the  contract  by  Fly  and  Frost 
were  at  the  same  time  executed  by  the  contractors,  and  also  by  the 
defendant  and  Matheson  respectively  as  their  sureties. 

During  the  progress  of  the  work,  several  letters  were  addressed  by 
the  defendant  to  Matheson.  These  letters  showed  that  the  defendant 
took  considerable  interest  in  the  work.  Li  one  of  them, — ^which  bore 
date  the  6th  of  December,  1846, — ^he  says : — « I  am  glad  you  have  got 
over  your  difficulties.  If  you  had  been  a  little  positive  with  Mr.  Hall 
(the  company's  engineer),  I  consider  you  could  have  got  a  certificate. 
Look  out  in  time  always.  Write  me  to  Bull  and  Mouth.  Mr.  Fisher 
has  received  the  bill  of  particulars  from  Mr.  Cox ;  and  it  is  necessary, 
the  first  opportunity,  that  we  see  him  together.  If  you  have  anything 
particular  to  come  up  for,  besides  this,  you  can  meet  me  after  Wednes- 
day at  Bull  and  Mouth :  but  leave  as  seldom  as  possible ;  you  have  all 
had  running  about  enough."  In  another  of  these  letters,  the  defendant 
desired  Matheson  <<  to  keep  down  all  expenses :"  and,  in  another,  he 
sends  notice  to  a  person  named  Reynolds,  to  detain  all  stone  which  had 
been  ordered  by  Fly  and  Frost.     And,  in  a  letter  addressed  by  him  to 
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Messrs.  Hall  &;  Co.,  the  engineers,  the  defendant  desires  them  not  to 
let  any  materials  leave  the  line. 

The  plaintiff  then  put  in  the  examination  of  the  defendant  under  a 
fiat  in  bankniptcj,  issued  on  the  10th  of  November,  1847,  against  Fly, 
Frost,  and  Matheson.  The  material  parts  of  this  examination  were  as 
follows : — « I  know  the  bankrupts.  Fly,  Frost,  and  Matheson.  Mathe- 
son is  my  brother-in-law.  Frost  has  worked  for  me  nearly  twenty  years, 
at  different  places ;  and  Fly,  also,  I  have  employed  from  time  to  time 
to  do  work  for  me  as  a  contractor.  I  have  paid  them  as  sub-contractors ; 
and  I  have  lent  them  money  to  carry  on  ^contracts.  They  had  r^c^oe 
good  credit,  and  good  character :  but  I  should  think  not  much  ^ 
capital.  I  knew  of  their  tendering  for  a  contract  with  the  Lynn  and 
Dereham  Railway  Company.  I  first  heard  of  it  after  they  had  agreed 
for  it, — about  August,  1846.  In  the  first  instance,  they  tendered  for 
the  contract,  and  were  not  successful.  But,  the  directors  having  for 
some  reason  refused  to  take  the  party  they  had  previously  agreed  with, 
they  applied  again  to  Fly  and  Frost  to  take  the  contract;  and  the^f  then 
applied  to  me  for  assistance.  I  believe  this  is  the  way  they  got  the 
contract.  They  advised  with  me  originally  as  to  the  quantities,  and 
the  prices  to  be  charged  for  the  work.  I  mean  to  state  that  I  knew  of 
their  tendering  for  the  contract  originally.  The  original  contract  price 
was,  I  think,  45,000Z.,  or  thereabouts.  I  was  proposed  as,  and  am,  one 
of  the  sureties.  I  agreed  to  advance  money  to  carry  on  the  work.  No 
sum  was  named.  The  ogreemeTU  under  which  the  advances  were  to  be 
made  was  in  writing,  I  produce  the  agreement^  dated  the  5th  of  August, 
1846.  [The  agreement  was  set  out.]  There  was  another  agreement, 
of  the  8th  of  August,  1846,  which  I  also  produce.  [This  agreement 
also  was  set  out.]     That  is  the  agreement  I  acted  upon." 

This  examination  was  put  in  for  the  purpose  of  proving  the  agree- 
ment of  the  5th  of  August,  1846, — as  a  statement,  under  the  hand  of 
the  defendant,  that  there  was  such  an  agreement,  and  that  he  had  acted 
under  it,  and  therefore  within  the  principle  laid  down  in  Slatterie  t;. 
Pooley,  6  M.  &  W.  664.t 

The  lord  chief  baron,  after  consulting  Coltman,  J.,  refused  to  receive 
the  examination  as  evidence  of  the  agreement. 

The  original  was  then  called  for,  and  produced,  but  was  objected  to 
on  the  part  of  the  defendant,  as  being  ^unstamped,  and  also  on  r^e^op 
the  ground  that  the  defendant  was  no  party  to  it.  ^ 

To  the  first  objection,  it  was  answered  that  there  was  no  evidence 
that  the  profits,  a  division  of  which  the  agreement  stipulated  for, 
amounted  to  20/.,  and  therefore  no  stamp  was  requisite.  And,  in  an- 
swer to  the  second  objection,  the  plaintiff's  counsel  put  in  a  further 
agreement,  also  dated  the  5th  of  August,  1846,  and  purporting  to  be 
made  between  Fly,  Frost,  and  Matheson  (but  executed  by  Fly  and 
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Frost  only),  and  witnessed  by  tAe  d^fmdant,  m  whme  kandmritimg  U 
waSy  as  follows : — 

(<  Memorandum  of  agreement,  made  this  5th  of  August,  1846,  between 
William  Fly,  Daniel  Frost,  and  Donald  O.  Matheson :  the  said  Wflliam 
Fly  and  Daniel  Frost  hereby  agree  to  give  unto  the  said  Donald  0. 
Matheson  one-fourth  part  of  the  net  profits  arising  firom  a  contract 
made  with  The  Lynn  and  Dereham  Railway  Company ;  and  they  further 
appoint  him  to  pay  and  receire  all  moneys  that  may  be  necessary  te 
pay  or  receive  during  the  performance  of  the  work :  and,  should  any 
dispute  arise  between  the  aforesaid  parties^  the  same  is  to  be  decided 
by  Mr.  G.  Burge,  of  Heme  Bay. 

"Witness  (Signed)    "William  Fly, 

"Gborge  BunaE."  "Danisl  Fhost." 

The  learned  judge  thereupon  ruled  that  the  two  agreements  were 
admissible  in  evidence :  and,  in  leaving  the  ease  to  the  jury,  he  told 
them,  that^  if  they  believed  those  documents  to  be  the  documents  which 
they  purported  by  the  examination  to  be,  they  ought  to  find  that  the 
defendant  was  interested  in  the  profits,  and  consequently  a  partner. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
8612., — ^leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

*AVn  "^O^Malhy,  in  Easter  term,  1848,  accordingly  obtained  a  rule 
-*  nisi  to  enter  a  nonsuit,  and  ako  for  a  new  trial,  on  the  greund 
that  the  verdict  was  against  evidence.  He  submitted  that  there  was 
no  evidence  that  the  defendant  had  ever  assented  to  the  agreement  of 
the  5th  of  August,  1846 ;  and  that,  even  if  there  was,  the  agreement 
did  not  constitute  him  a  partner  with  Fly  and  Frost,  nor  did  he,  not 
being  a  party  thereto,  acquire  any  legal  right  under  it ;  and  that  the 
agreement  was  without  consideration. 

Bjfle^j  Serjt.,  and  Bfwmpellj  showed  cause  against  that  rule,  in 
Trinity  t^m,  1848. — They  submitted  that  the  stipulation  to  receive  a 
share  of  profits  constituted  Burge  a  partner  with  Fly  and  Frost, — 
citing  yinnius,(a)  Oilpin  v.  Enderby,  5  B.  &  Aid.  954  (E.  G.  L.  R.  vol. 
7),  Bond  V.  Pittard,  S  M.  &  W.  357,t  Smith's  Mercantile  Law,  3d  edit. 
p.  21,  4th  edit.  p.  19,  and  Story  on  Partnership,  ch.  lY.  §§54,  60,  75. 

O/umnMy  Serjt.,  and  0*MaUey^  in  support  of  the  rule,  inisisted  that 
the  agreement  of  the  5th  of  August,  1846,  was  a  mere  inchoate  agree- 
ment for  a  participation  in  profits,  which  was  x^ver  carried  into  effect, 
and  therefore  did  not  constitute  a  partnership ;  and  they  referred  to 
Pott  V.  Eyton,  8  M.  Gr.  &  S.  S2  (£.  C.  L.  R.  rol.  54),  and  the  authori- 
ties there  cited. 

CoLTMAN,  J. — It  appears  to  the  court  (1)  that  th^e  was  in  this  case 
a  question  of  fact  which  ought  to  have  been  submitted  to  the  jury,  via. 

(a)  Tinn^Comm.  is  Inst  Book  IIL  tit  zxti.  1h  Societate, 
{b)  CoLTMAX,  J^  Mauls,  J^  Gbkssvbll,  J.,  and  Wiluams,  J. 
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whether  the  defendant  had  assented  to  the  agreement  of  the  5th  of 
August,  *1846.     We  think  that  the  omission  to  present  that  to  r^t^AOQ 
the  jury,  and  dealing  with  the  whole  as  a  question  of  law,  was  ^ 
a  miscarriage,  and,  consequently,  that  the  rule  should  be  made  absolute 
for  a  new  trial.  Rule  absolute  accordingly. 

Upon  the  second  trial,  before  Pabkb,  B.,  at  the  summer  assizes  for 
Norfolk,  in  1848,  the  same  evidence  was  again  given ;  and  it  was  fur- 
ther proved,  that  the  work  in  respect  of  which  the  plaintiff  sought  to 
recover,  was  work  done  by  him  under  a  sub-contract,  for  which  there 
was  no  leave  of  the  directors,  or  consent  of  the  engineer,  as  required 
by  the  original  contract  of  the  15th  of  August;  1846. 

On  the  part  of  the  defendant,  the  objections  which  were  taken  on 
the  former  trial,  were  again  urged ;  and  it  was  further  insisted,  that 
there  was  no  evidence  that  Surge  had  acted  upon  the  agreement  of  the 
5th  of  August,  1846 ;  that  the  subsequent  agreement  of  the  8th  of 
August  was  inconsistent  with,  and  evidently  intended  to  be  substituted 
for,  the  former ;  that  the  interference  of  the  defendant,  as  evidenced 
by  his  letters,  arose  from  an  anxiety,  which  as  a  surety  he  would  natu- 
rally entertain,  that  the  contractors  should  so  proceed  with  the  work 
as  to  save  him  from  personal  responsibility ;  and  that,  assuming  that 
the  defendant  was  bound  by  the  agreement  of  the  5th  of  August,  1846, 
or  that  there  was  evidence  that  he  had  acted  upon  and  taken  an  inter- 
est under  it,  it  did  not  bind  him  qjioad  con  tracts,,  like  the  present, 
entered  into  by  Fly  and  Frost,  without  the  scope  and  authority  of  the 
deed  of  the  15th  of  August,  1846. 

For  the  plaintiff  it  was  insisted  that  the  agreement  of  the  5th  of 
August,  1846,  if  not  per  s$  a  contract  binding  the  defendant,  it  must 
be  assumed,  from  the  circumstance  of  his  having  it  in  his  possession, 
and  from  *his  subsequent  conduct,  that  he  meant  to  act,  and 
did  act,  upon  it. 

The  learned  baron,  in  presenting  the  case  to  the  jury,  told  them  that 
the  first  question  for  them  to  consider,  was,  whether  there  was  a  part- 
nership between  the  defendant  and  Fly  and  Frost, — whether  he  entered 
into  a  contract  with  them  to  share  in  the  profit  and  loss  of  the  particular 
adventure ;  that,  if  the  defendant  did  actually  agree,  by  a  binding  con- 
tract, to  take  a  share  of  the  profits  of  the  adventure,  in  point  of  law 
he  was  a  partner,  and  authorized  everything  that  was  necessary  for 
the  purpose  of  carrying  the  contract  into  effect,  and  constituted  Fly 
and  Frost  his  agents  for  the  purpose  of  entering  into  any  sub-contracts 
which  might  be  necessary  for  that  purpose.  His  lordship  then  pro- 
ceeded to  comment  upon  the  examination  of  the  defendant  under  the 
Jiatf  as  to  which  he  said  that  <<  he  could  not  help  observing  that  the 
examination  was  conducted  in  a  somewhat  artful  manner ;  for,  that  the 
examiner  had  never  ventured  to  put  to  the  defendant,  as  he  ought  in 
fairness  to  have  done,  the  precise  question,  whether  he  had  agreed 
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beforehand,  and  upon  what  consideration,  and  upon  what  terms,  with 
Fly  and  Frost,  to  become  a  partner  in  the  adventure,  but  had  contented 
himself  with  resting  the  plaintiflf's  case  upon  inferences  arising  from 
answers  which  the  defendant  had  given  to  other  questions,  and  from 
the  production  of  the  documents  by  him."  And,  when  he  came  to  that 
part  of  the  examination  in  which  the  defendant  said — ^^I  agreed  to 
advance  money  to  carry  on  the  work :  no  sum  was  named :  the  agree- 
ment under  which  the  advances  were  to  be  made,  was  in  writing," — ^the 
learned  judge  said, — <<  Then  the  examiner  just  interposes  this  agreement 
of  the  5th  of  August,  which  is  said  to  constitute  a  partnership,  not 
being  at  all  the  agreement  for  the  advance  of  the  money :  and  then 
*4401  *^^^^®  ^  P^^  ^^  ^^^  ^^^  ^7  ^^^  officer  the  agreement  that  is  pro- 

^  duced  by  the  defendant.  It  is  dated  the  5th  of  August.  Then 
the  officer  gives  you  an  account  of  the  contents  of  the  instrument  in 
the  examination.  It  is,  <  Memorandum  of  agreement  made  the  5th  of 
August,  1846,  between  Messrs.  Fly  and  Frost  and  Matheson,'  those 
three  persons  being  apparently  then  the  partners  in  the  contract.  You 
will  observe  there  is  another  agreement  of  the  same  date  entered  into 
between  Fly  and  Frost  and  Matheson,  to  give  Matheson  another  fourth 
share  of  the  profits ;  and  on  the  same  day  there  is  an  agreement  made, 
not  purporting  to  be  between  Fly  and  Frost  and  the  defendant,  but 
in  the  defendant's  possession, — prodtteed  by  him, — an  agreement  by  Fly 
and  Frost  to  give  him  a  fourth  of  the  profits,  for  services  performed. 
Now,  the  learned  counsel  objected  to  this  agreement,  and  said  it  could 
not  be  a  binding  agreement,  because  the  instrument  did  not  purport, 
upon  the  face  of  it,  to  be  an  agreement  between  Fly  and  Frost  and 
the  defendant.  I  think  there  is  nothing  in  that  objection,  inasmuch  as 
it  is  quite  clear  that  the  object  of  the  agreement  was,  to  give  the 
defendant  a  share  of  the  profits,  and  inasmuch  as  the  instrument  may 
be  presumed  to  have  been  intended  for  the  defendant,  who  upon  his 
examination  produced  it ;  and  therefore,  if  he  received  an  instrument 
in  these  terms,  although  it  did  not  mention  his  name  as  a  contracting 
party,  yet,  if  they  agreed  to  give  him  a  share  of  profits,  and  handed 
over  the  document  to  him,  it  is  ample  evidence  that  he  was  a  party  to 
it.  The  objection  that  it  is  not  an  agreement  with  the  defendant  nomi- 
natiniy  is,  I  think,  invalid.  This  agreement  purports  to  give  the  defendant 
a  fourth  part  of  the  clear  profits,  not  the  gross  profits  of  the  contract. 
A  person  who  shares  gross  profits  is  not  a  partner;  but  a  person 
who  shares  net  profits  is  primd  facie  to  be  considered  as  a  partner.*' 
*4.dl1  *^^  lordship  then  read  the  agreement;  and,  after  adverting  to 

^  the  agreement  of  the  same  date,  to  give  another  fourth  of  the 
profits  to  Matheson,  he  proceeded, — « If  you  take  the  literal  words 
that  are  used  by  the  defendant  in  his  examination,  this  contract  is  not 
a  binding  contract ;  because,  in  the  first  place,  it  is  only  an  offer  of  a 
remuneration  for  services  already  performed,  which  could  not  be  enforced 
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hj  action.  In  the  next  place,  it  does  not  appear  from  the  examination, 
that  this  agreement  was  acceded  to,  or  acted  upon,  by  the  defendant ; 
for,  he  goes  on  to  say, — <  There  was  another  agreement,  of  the  8th  of 
August,  1846,  which  I  ako  produce.*  [His  lordship  read  that  agree- 
ment.] <That,'  he  says,  <is  the  agreement  I  acted  upon.'  Then,  they 
do  not  ask  him  whether  he  acted  upon  the  first  agreement,  by  which  he 
was  to  share  in  the  profits,  and  what  the  consideration  for  that  agree- 
ment was.  And,  this  matter  having  been  before  the  Court  of  Common 
Pleas,  it  appears  one  of  the  questions  which  they  thought  ought  to  be 
left  to  the  jury,  was,  whether  the  agreement  was  assented  to,  and  whe- 
ther it  had  been  acted  upon  by  the  defendant :  because,  if  he  never 
assented  to  it,  he  could  not  be  made  a  partner.  According  to  the 
literal  terms  of  the  examination,  all  that  the  defendant  does,  is,  to 
produce  the  instrument  from  his  possession ;  and  he  says  no  more  about 
it.  The  plaintiff's  counsel  argue,  that,  inasmuch  as  the  defendant 
chose  to  take  possession  of  the  agreement,  it  must  be  assumed  that  he 
meant  to  act  upon  it.  I  can  only  repeat,  that  it  would  have  been  much 
more  fair  and  honest  to  have  asked  the  defendant  whether  he  had 
assented  to  it.  One  question  which  appears  to  have  been  dwelt  upon 
in  the  Court  of  Common  Pleas,  was,  whether  the  agreement  of  the  8th 
of  August,  under  which  the  defendant  was  to  advance  money  at  101. 
per  cent.,  was  not  substituted  for  the  former  agreement.     *And 


it  certainly  does  seem  rather  a  strong  thing  to  say  that  the 
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defendant  was  to  have  10  per  cent,  upon  his  advances,  and  also  a  fourth 
share  of  the  net  profits.  If  this  really  was  the  case, — that  the  agree- 
ment of  the  8th  was  substituted  for  that  of  the  5th  of  August,  then 
the  defendant  was  not  a  partner."  <<  Particular  reliance  is  placed  by 
the  plaintiff's  counsel  upon  the  examination.  They  say,  that,  although 
perhaps,  if  literally  construed,  it  would  not  afford  evidence  of  an  admis- 
sion by  the  defendant  that  he  was  a  partner,  yet,  coupling  it  with  the 
contemporaneous  agreement  of  the  5th  of  August,  there  is  evidence  of 
an  agreement  between  these  four  persons, — ^Fly,  Frost,  Matheson,  and 
the  defendant, — that  they  were  to  share  in  the  profit  and  loss  of  the 
adventure :  and,  further,  that  the  agreement  of  the  8th  of  August  was 
not  in  substitution  of  the  former  agreement,  but  was  additional, — that 
the  defendant  was  to  have,  besides  one-fourth  of  the  profits,  10  per  cent. 
upon  the  money  he  advanced.  If  it  was  so,  it  was  a  very  good  bargain. 
The  defendant's  counsel,  on  the  other  hand,  say  that  it  is  not  the  fair 
inference  to  be  drawn  from  the  defendant's  examination.  It  is  for  you 
to  judge  how  that  is.  And,  in  order  to  arrive  at  a  proper  conclusion, 
you  must  take  into  your  consideration  the  other  evidence  which  has  been 
given  on  the  part  of  the  plaintiff."  The  learned  judge  then  proceeded 
to  comment  upon  the  defendant's  letters,  saying, — <<  You  will  have  to 
judge  of  the  effect  of  these  letters.  They  certainly  are  quite  consist- 
ent with  the  supposition  that  the  defendant  was  a  partner,  because 


442  HEYHOE  v.  BURGE.    H.  V.  1860. 

they  show  that  he  takes  an  intere^  about  the  partnership  concern : 
he  writes  to  Matheson,  objecting  to  his  being  absent,  urging  the  neces- 
sity of  economy,  the  making  of  all  their  contracts  as  cheaply  as 
possible;  in  short,  taking  an  interest  in  everything  they  do,  as  one 
who  expected  to  profit  by  it.  You  will  have  to  say  whether  these 
^ .  .n-i  ^letters,  taken  in  conjunction  with  the  defendant's  examination, 

^  satisfy  you  that  he  was  a  partner.  The  defendant  says  that 
these  letters  are  consistent  with  the  supposition  that  he  was  not  a  part- 
ner ;  that  he  took  an  interest  in  the  concern,  as  an  old  friend ;  that  he 
was  interested,  because  he  was  a  surety,  and,  if  the  contractors  failed 
in  the  undertaking,  he  would  be  responsible  to  the  company  for  their 
breach  of  contract :  and,  besides,  he  had  advanced  the  contractors  large 
sums  of  money,  and  the  hope  of  being  repaid  was  another  inducement 
for  the  interest  he  took.  You  will  say  which  of  these  suppositions  these 
letters,  in  your  judgment,  accord  with.  If  you  think  they  warrant 
the  inference  that  the  arrangement  was,  that  the  defendant  was  a  part- 
ner, and  intended  to  share  the  profits,  you  must  be  satisfied  that  he 
adopted  the  first  agreement ;  and  you  are  to  form  your  judgment  upon 
the  effect  of  these  letters,  to  assist  you  in  arriving  at  a  conclusion. 
Upon  the  whole  of  the  facts,  taken  together,  the  question  will  be, 
whether  you  are  satisfied  that  this  was  a  binding  agreement, — not  a 
mere  promise,  but  a  binding  agreement, — ^that  the  defendant  should 
have  a  share  of  the  net  profits  of  carrying  into  effect  this  particular 
contract.  If  you  are  not  satisfied  of  that,  there  is  an  end  of  the  plain- 
tiff's case,  because  the  whole  rests  upon  the  inference  to  be  drawn,  of 
the  defendant's  being  a  partner  in  the  profit  and  loss  of  the  contract. 
If  he  is  not  a  partner  in  the  profit  and  loss,  then  the  defendant  is 
entitled  to  your  verdict.  But,  if  you  are  satisfied  that  he  was  a  partner 
in  the  contract,  then  the  defendant  is,  I  think,  responsible  for  all  the 
acts  done  by  Fly  and  Frost,  which  were  necessary  for  the  purpose  of 
carrying  the  contract  into  effect."  In  answer  to  a  remark  of  the  defend- 
ant's counsel,  that  there  cannot  be  a  partnership  constituted  by  persons 
agreeing  to  share  the  profits  of  an  individual  transaction,  the  learned 
*4.441  ^^^^  ^^^^  *  '^  I  ftii^  of  opinion  that  *the  rule  of  law  as  to  sharing 

^  net  profits,  is  not  confined  to  general  dealings  of  that  nature ; 
but  is  also  applicable  to  particular  transactions, — that,  if  a  person 
agrees  to  share  with  another,  by  a  binding  agreement,  the  profits  of  a 
particular  adventure,  they  are  partners  in  that  particular  adventure. 
Sometimes  cases  arise  in  which  a  person,  although  he  is  taking  a  share 
of  the  profits,  is  not  a  partner  for  some  purposes ;  such,  for  instance, 
is  the  case  in  the  whale-fisheries :  it  is  well  known  by  persons  conver- 
sant with  that  trade,  that  the  master,  the  mates,  and  the  seamen,  all 
take  a  share  in  the  ultimate  profits  of  the  voyage,  proportioned  to  their 
rate  of  wages ;  but  that  does  not  constitute  them  partners,  so  as  to 
render  them  liable  for  articles  supplied  in  the  equipment  of  the  vessel ; 
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it  is  only  a  mode  of  remunerating  them  for  their  services.  But,  where 
a  person  stipulates  for  a  share  in  the  net  profits  of  a  concern,  and  has  a 
right  to  an  account  of  the  net  profits  as  a  partner,  he  is  liable,  although 
the  partnership  is  limited  to  a  single  transaction  or  adventure." 

The  learned  baron  then  proceeded  to  the  second  point,  saying, — « If 
you  are  satisfied  that  there  was  this  contract  between  Fly  and  Frost  and 
the  defendant,  then  comes  the  question  whether  Fly  and  Frost  were 
authorized  to  enter  into  a  contract  for  the  work  in  respect  of  which  it  is 
now  sought  to  charge  the  defendant  as  a  partner.  Now,  it  is  material 
to  look  at  the  contract  between  Fly  and  Frost  and  the  railway  company, 
to  see  whether  that  authorized  such  a  transaction  as  this ;  for,  if  the 
contract  expressly  prohibited  the  employment  of  any  person  in  the 
situation  of  the  plaintiff  to  do  any  part  of  the  work,  then  it  could  not 
be  said  to  have  been  done  with  his  authority:  by  becomiDg  a  partner  in 
the  contract,  he  only  authorizes  the  doing  of  that  which  was  necessary 
for  carrying  the  contract  into  effect.  The  contract  contains  this  clause, 
— *<  And,  further,  that  they,  the  said*  William  Fly  and  Daniel  rmAjf- 
Frost,  or  either  of  them,  or  their  or  his  executors  or  administra-  *- 
tors,  shall  not  nor  will,  unless  with  the  previous  consent  of  the  said 
company,  signified  in  writing  under  the  hands  of  three  directors  thereof, 
make  any  sub-contract  or  sub-contracts  for  the  several  works  hereby 
ocmtracted  to  be  executed,  or  any  of  them,  except  as  to  labour  only, 
and  then  only  with  the  consent  of  the  principal  engineer  for  the  time 
being  of  the  said  company ;  and  shall  not  nor  will,  unless  with  such 
consent  as  aforesaid,  signified  as  aforesaid,  assign  or  underlet  this  con- 
tract, or  any  part  thereof.'  If  the  work  in  respect  of  which  this  action 
is  brought,  had  been  done  by  the  plaintiff  under  a  sub-contract  with 
Fly  and  Frost,  there  would  have  been  very  great  weight  in  the  objec- 
tion; and  I  think  the  defendant  could  not  be  made  responsible  in 
respect  of  such  sub-contract,  unless  there  were  some  other  evidence 
thaji  the  mere  fact  of  his  being  a  partner,  of  his  having  sanctioned  the 
work.  But  it  appears  to  me  that  this  is  not  a  sub-contract  within  the 
meaning  of  this  clause  of  the  deed ;  the  work  was  to  be  charged  for  at 
measure  and  value.  I  will,  however,  ask  your  opinion  whether,  inde- 
pendently of  the  construction  which  I  put  upon  the  contract,  the 
defendant  has  by  his  conduct  sanctioned  this  particular  work.  If  it  is 
not  prohibited  by  the  contract,  there  is  considerable  evidence  which 
would  tend  to  satisfy  you  that  the  defendant  must  have  contemplated 
that  Fly  and  Frost  could  not  have  done  the  work  by  themselves  or  their 
own  servants,  but  must  have  had  recourse  to  others  to  complete  the 
undertaking,-— carpenters,  masons,  bricklayers,  slaters,  &c. ;  and  there- 
fore you  may  reasonably  conclude  that  the  defendant,  if  a  partner, 
would  concur  in  that  mode  of  carrying  the  contract  into  effect." 


And,  in  conclusion,  his  lordship  said, — <<  The  ^question  for  you 
to  decide  in  the  first  place,  is,  are  you  of  opinion  that  there  was 
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a  binding  contract  between  the  defendant  and  Fly  and  Frost,  that  the 
former  should  share  in  the  profits  of  the  adventure  ?  And,  secondly, 
if  there  was,  are  you  of  opinion  that  the  work  in  question  was  neces- 
sarily done  in  carrying  the  original  contract  into  effect  ?  And,  further, 
do  you  think  that  this  particular  work  was  sanctioned  by  the  defendant  ? 
If  you  are  of  opinion  in  the  affirmative  upon  those  points,  the  plaintiff 
will  be  entitled  to  your  verdict.  If  you  are  not  satisfied  that  the 
defendant  was  a  partner  in  the  profit  and  loss  of  the  adventure,  and 
that  the  execution  of  the  contract  necessarily  required  the  employment 
of  the  plaintiff  in  order  to  carry  it  completely  into  effect,  your  verdict 
will  be  for  the  defendant/' 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  354Z. 

O'Malleyj  in  Michaelmas  term,  1848,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was  against 
evidence. 

ByleSj  Serjt.,  Willes,  and  Couehj  in  Trinity  term  last,  showed  cause. — 
The  main  objection  to  the  agreement  of  the  5th  of  August,  1846,  was, 
that,  the  defendant  was  no  party  to  it,  and  therefore  there  was  no  mutu- 
ality. But  there  is  no  rule  of  law,  that  one  who  is  not  expressly  named 
as  a  party  cannot  avail  himself  of  a  contract,  if  he  has  assented  to  and 
acted  under  it :  Goldshede  v.  Swann,  1  Exch.  154.t  It  is  true,  the  agree- 
ment was  not  executed  by  the  defendant :  but  there  was  ample  evidence 
that  he  had  assented  to  it ;  and  it  came  out  of  his  possession  when  he  was 
examined  under  the^^  against  Fly  and  Frost  and  Matheson.  It  is  clear, 
*4471  ^^^^'  under  that  ^agreement,  he  would  have  a  remedy  in  equity 
^  against  Fly  and  Frost  for  an  account  of  profits.  There  was, 
therefore,  abundant  evidence  to  warrant  the  verdict.  Then,  as  to  the 
alleged  misdirection, — it  is  quite  clear,  upon  the  authorities,  that  a 
stipulation  for  a  participation  in  the  net  profits  of  a  particular  adven- 
ture constitutes  a  partnership,  just  the  same  as  an  agreement  to  share 
in  the  profits  of  trade  in  general.  In  Grace  v.  Smith,  2  Sir  W.  Blac. 
998,  Db  Grbt,  C.  J.,  says :  <<  If  any  one  takes  part  of  the  profit,  he 
takes  a  part  of  that  fund  on  which  the  creditor  of  the  trader  relies  for 
his  payment."  [Grbsswell,  J. — That  reasoning  does  not  apply  to  an 
isolated  transaction.]  The  rule  is  applied  to  a  single  adventure,  in  the 
subsequent  case  of  Hesketh  v.  Blanchard,  4  East,  144.  In  Waugh  v. 
Carver,  2  H.  Blac.  235,  Eyrb,  C.  J.,  said,  that,  «upon  the  authority 
of  Grace  v.  Smith,  he  who  takes  a  moiety  of  all  the  profits  indefinitely, 
shall  by  operation  of  law  be  made  liable  to  losses,  if  losses  arise,  iip<m 
the  principle,  that,  by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  security  to  them  for 
the  payment  of  their  debts.  That  was  the  foundation  of  the  decision 
in  Grace  v.  Smith :  and  I  think  it  stands  upon  the  fair  ground  of  reason." 
And  in  Smith  v.  Watson,  2  B.  &  C.  401,  407  (E.  C.  L.  R.  vol.  9),  3  D. 
&  B.  751  (E.  G.  L.  B.  vol.  16),  Batlby,  J.,  says:  «A  right  to  share 
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in  the  profits  of  a  particular  adventure,  may  have  the  efiect  of  rendering 
a  person  liable  to  third  persons  as  a  partner,  in  respect  of  transactions 
arising  out  of  the  particular  adventure  in  the  profits  of  which  he  is  to 
participate ;  but  it  does  not  give  him  any  interest  in  the  property  itself 
which  is  the  subject-matter  of  the  adventure."  In  Pott  v.  Eyton,  3  M. 
Or.  &  S.  82  (E.  G.  L.  B.  vol.  54),  this  court  held,  in  conformity  with 
the  rule  laid  down  in  Grace  v.  Smith,  *that  one  who  takes  a  r«j^f> 
share  of  the  profits^  as  such,  of  a  trading  concern,  thereby  becomes  ^ 
a  partner  as  to  third  persons,  on  the  ground  of  those  profits  forming  a 
portion  of  the  fund  upon  which  the  creditors  have  a  right  to  rely  for 
payment.  In  Bond  v.  Pittard,  3  M.  &  W.  357,t  ^'  ^^d  B.  carried  on 
business  together  as  solicitors,  in  partnership,  and  held  themselves  out 
as  such,  and  the  defendant  employed  them  in  that  capacity.  By  the 
agreement  under  which  A.  and  B.  entered  into  business  together,  B. 
was  to  receive  annually  out  of  the  profits  the  sum  of  300Z.,  but  he  was 
not  to  be  in  any  manner  liable  to  the  losses  of  the  business,  and  was  to 
have  a  lien  on  the  profits  for  any  losses  he  might  sustain  by  reason  of 
his  liability  as  a  partner.  It  was  held  that  A.  and  B.  were  properly 
joined  as  plaintiffs  in  an  action  for  work  and  labour,  as  the  money  when 
recovered  would  be  the  joint  property  of  both,  until  the  accounts  were 
ascertained,  and  the  division  took  place.  Pares,  B.,  there  says :  "  In 
Gilpin  V.  Enderby,  5  B.  &  Aid.  954  (E.  C.  L.  B.  vol.  7),  1  D.  &  B.  570 
(K  C.  L.  B.  vol.  16),(a)  a  person  who,  by  a  partnership  deed,  was 
exempted  from  all  possibility  of  loss,  was  he^  to  be  a  partner,  though 
of  an  unusual  kind,  and  so  considered  by  the  court,  in  giving  judgment.'* 
In  Ex  parte  Bowlandson,  1  Bose,  89,  Lord  Elbon  says  it  is  settled, 
<«  that,  if  a  man,  as  a  reward  for  his  labour,  chooses  to  stipulate  for 
an  interest  in  the  profits  of  a  business,  instead  of  a  certain  sum  propor- 
tioned to  those  profits,  he  is,  as  to  third  persons,  a  partner,  and  no 
arrangement  between  the  parties  themselves  could  prevent  it."  Ex  parte 
Gellar,  1  Bose,  297,  is  an  authority  to  the  same  effect.  In  Gouthwaite  v. 
Duckworth,  12  East,  421,  A.  and  B.,  general  partners  in  trade,  being  in- 
debted to  C.  for  advances  paid  by  him  on  the  jomt  account  of  the  three  in 
*the  purchase  of  tobacco  which  had  been  sent  out  on  a  special  r*^^g 
joint  adventure  to  Spain, — ^with  a  view  to  liquidate  that  balance,  ^ 
0.  agreed  with  A.  and  B.  to  join  with  them  in  another  adventure  to 
Lisbon,  of  which  he  was  to  have  one  moiety ;  and  it  was  agreed  that 
A.  and  B.  should  purchase  goods  for  the  adventure,  to  be  shipped  on 
board  a  certain  vessel,  and  pay  for  them,  and  the  returns  of  such  adven- 
ture were  to  be  made  to  C,  to  go  in  liquidation  of  his  demand  on  them ; 
but  C.  was  to  bear  his  proportion  of  the  loss,  if  any,  and  also  to  receive 
his  share  of  the  profit,  if  any,  after  reimbursing  himself  out  of  the 
returns,  the  amount  of  his  advances  previously  made  to  A.  and  B. :  it 
was  held,  that  this  agreement  constituted  a  partnership  between  the 

(a)  And  see  Enderby  v.  GUpin,  5  J.  B.  Moore,  571  (E.  C.  L.  B.  toI.  16). 
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three  in  the  adventare,  at  and  from  the  time  of  the  purchase  of  the  goode 
for  the  adventure  hj  A.  and  B.,  although  G.  did  not  go  with  them  to 
make  the  purchase,  or  authorize  them  to  purchase  on  the  joint  account, 
but  A.  and  B.  alone  in  fact  made  the  purchase ;  and  although  C.  also 
purchased  in  his  own  name,  and  paid  for,  goods  to  be  sent  out  at  the 
same  time,  in  which  B.  was  to  share  the  profit  or  loss,  and  these  goods 
were  consigned  for  sales  and  returns  to  the  same  person  who  went  out 
as  supercargo  on  the  joint  account  of  the  three.  And  Orosb,  J.,  said: 
« I  think  this  is  a  strong  case  of  partnership,  within  the  description 
given  of  it  by  Lord  Chief  Justice  De  Grby  in  the  case  cited," — Grace 
V.  Smith.  In  Cheap  v.  Cramond,  4  B.  &  Aid.  663  (E.  C.  L.  R.  yol.  6), 
a  merchant  in  London  recommended  consignments  to  a  merchant  abroad, 
and  it  was  agreed  that  the  commission  on  all  sales  of  goods  recom- 
mended by  one  house  should  be  equally  divided,  without  allowing  any 
deduction  for  the  expenses ;  and  it  was  held  that  this  was  a  participa- 
tion in  profit,  and  constituted  a  partnership  between  the  parties  qtitoad 
hoe.   ^This  clearly  was  a  partnership,  according  to  the  principles 


*460] 


laid  down  by  all  the  text-writers.     In  Vinnins's  Commentary  on 


the  Institutes,  book  III.  tit.  xxvi.,  it  is  said, — <<  De  damno  nihil  adjeei, 
quia  lucrum  tantum  eperant  epectantque  sociij  damnum  prceter  vatum 
eorum  accidit.  Sed  nee  damni  eammunio  ad  eubetantiam  sodetaJtie  per* 
tinet :  quippe  quoe  etiam  ita  constitui  potesty  ut  unus  e  eociis  damni  $it 
expers."  *  So,  in  Smith's  Mercantile  Law,  8d  edit.  p.  21,  4th  edit.  p. 
19,  it  is  said :  «  There  may  be  a  partnership  in  <me  transaetumy  as  well 
as  in  a  continuing  business,  and  between  persons  out  of  trade,  as  well  as 
in  trade,  since,  in  either  case,  there  may  be  a  combination  of  property 
or  labour,  in  order  to  a  common  undertaking  and  a  common  profit.(a) 
This  community  of  profit  is  the  criterion  whereby  to  ascertain  whether 
a  contract  is  really  one  of  partnership ;  for,  one  partner  may  stipulate 
to  be  free  from  loB9y  and  the  stipulation  will  hold  good  as  be- 
tween himself  and  his  companions,(i)  though  it  will  not  diminieh  hie 
liability  to  etranger$.'\c)  So,  Story,  in  his  Treatise  on  Partnership, 
lays  the  rule  down  thus:(6l)  <<The  cases  in  which  the  liability  as 
partners  as  to  third  persons  exists,  may  be  distributed  into  the  following 
classes, — ^first,  where,  although  there  is  no  community  of  interest  in  the 
capital  stock,  yet  the  parties  agree  to  have  a  community  of  interest, 
or  participation,  in  the  profit  and  loss  of  the  business  or  adven* 
turcy  as  principals,  either  indefinitely,  or  in  fixed  proportions, — 
*4^11  *^^^^^^7»  where  there  is,  strictly  speaking,  no  capital  stock,  but 
-'  labour,  skill,  and  industry,  are  to  be  contributed  by  each  in  the 

(a)  Ex  parte  Gellar,  1  Rose,  297 ;  Salomons  v.  Nissen,  2  T.  R.  574. 

(b)  Fereday  v.  Hornderne,  Jacob,  144;  Gilpin  v.  Enderby,  6  B.  A  AM.  954;  Bond  «.  Piltard, 
3  IL  ft  W.  S67.t  See  18  Vei.  300:  mileei^  indeed,  saoh  etipalation  be  inserted  at  »  maik  Id 
disguise  usury ;  Jestons  v.  Brooke,  Cowp.  793 ;  Morse  v.  Wilson,  4  T.  R.  353. 

(«)  Waugh  V.  Carrer,  2  H.  Blac.  235,  1  Smith's  Leading  Cases,  491;  Jacob,  147,  per  Lord 
Fi.noH. 
{d)  Ch.  IV.  ;  54. 


9  MANNING,  GRANGER,  k  SCOTT.  451 

bnsinefls,  as  prindpals,  and  the  profit  and  loss  thereof  are  to  be  shared 
in  like  manner, — ^thirdly,  where  the  profit  is  to  be  shared  between  the  par- 
ties OM  prineipahj  in  l^  mannery  btU  the  lasSy  if  any  arises  beyond  the 
profitj  is  to  be  borne  exelueively  by  one  party  onhfy — ^fourthly,  inhere  the 
parties  are  not  in  reality  partners,  bat  hold  themselves  out,  or  at  least 
are  held  oat  by  the  party  soaght  to  be  charged,  as  partners,  to  third 
persons,  who  give  them  credit  accordingly, — ^fifthly,  where  one  of  the 
parties  is  to  receiye  an  annuity  oat  of  the  profits,  or  as  a  part  thereof.*' 
It  18  to  the  third  class  that  the  present  case  more  immediately  belongs. 
The  learned  author  proceeds,  in  §  60, — <<  In  the  next  place,  as  to  the 
class  of  cases  where  the  parties  are  to  share  the  profits  between  them,  if 
any,  as  principals,  but  the  losses  are  to  be  borne  ezclusiyely  by  one  party. 
It  is  here  that  the  pressure  of  the  general  doctrine,  that  a  participation 
in  the  profits,  as  profits,  creates  a  partnership  between  them,  is  most 
severely  felt,  and  is  most  difficult  to  maintain,  upon  general  reasoning. 
In  all  this  class  of  cases,  it  is  the  intention  of  the  parties  that  no  part- 
nership shall  exist  between  themselves ;  and  the  common  law,  in  this 
respect,  gives  full  force  and  effect  to  that  intention.  But,  in  regard  to 
third  persons,  the  common  law  holds  that  the  mere  right  to  participate 
in  the  profits  creates  a  partnership  between  the  parties,  notwithstanding 
there  is  no  participation  in  the  losses,  vltrd  the  profits,  and  it  is  not  their 
intention  to  be  partners.  The  doctrine  here  seems  to  be  founded  in 
part  upon  the  consideration,  that,  even  in  such  a  case,  there  is  inci* 
dentally,  and  to  a  limited  extent,  a  participation  in  the  losses,  as  well 
as  in  the  profits ;  for,  before  it  can  be  ascertained  that  there  are  any 
profits,  the  losses  must  first  be  deducted,  and  the  ^residue  only  r^^rn 
shared  as  profits.  But  the  main  reason  is,  that  which  has  been  '- 
already  adverted  to  as  the  first  foundation  of  the  doctrine,  to  wit,  that 
every  man  who  has  a  share  of  the  profits  of  a  trade  or  business,  ought 
also  to  bear  his  share  of  the  loss ;  for,  if  one  takes  part  of  the  profit, 
he  takes  a  part  of  the  fund  on  which  the  creditor  of  the  trader  relies 
for  his  payment."  He  then  proceeds,  in  §  75,  to  treat  of  partnerships 
in  a  single  transaction  or  adventure.  <<  Special  partnerships,  in  the 
sense  of  the  common  law,  are  those  which  are  formed  for  a  special  or 
particular  branch  of  business,  as  contradistinguished  from  the  general 
bosiness  or  employment  of  the  parties,  or  of  one  of  them.  They  are 
more  commonly  called  limited  partnerships,  when  they  extend  to  a 
single  transaction  or  adventure  only ;  such  as,  the  purchase  and  sale  on 
joint  account  of  a  particular  parcel  of  goods,  or  the  undertaking  of  a 
voyage  or  adventure  to  foreign  parts  upon  joint  account.  But  the 
appellation  may  be  applied  indifferently,  and  without  discrimination,  to 
both  classes  of  cases.  They,  therefore,  fall  within  the  denomination  of 
the  Roman  law.  Soeietas  sive  negoiiatumis  alieujuSy  sive  vectigaleSy  sive 
etiam  rei  «ntt»."     Barry  v.  Nesham,  8  M.  Gr.  &  S.  641  (E.  G.  L.  R. 
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vol.  54),  is  also  a  distinct  authority  to  show  that  this  was  a  partnership 
quoad  third  persons. 

ChanneUy  Serjt.,  O^Mallet/,  and  Worlledge^  in  support  of  the  rule. — So 
far  as  direct  decision  is  concerned,  the  question  presented  to  the  court  in 
this  case  is  a  new  one ;  and  the  dicta  which  are  to  be  found  scattered 
through  the  cases  upon  the  subject,  have  not  met  with  the  approval  of 
jurists  in  any  other  commercial  country.  And  this  doubtful  law  is 
sought  to  be  supported  and  enforced  upon  evidence  most  questionable, 
—consisting  mainly  of  an  examination  under  a  fiat  in  bankruptcy, 
^. -o-i  *conducted  with  consummate  craft,  and  evidently  with  a  view  to 

-'  this  action.  Taking  the  whole  of  the  evidence  together,  the  fair 
result  is,  that  the  defendant  never  intended  to  become  a  partner ;  and 
that,  in  truth,  the  agreement  of  the  5th  of  August  was  never  acted 
upon,  but  that  of  the  8th  was  substituted  for  it.  The  former  consti- 
tuted  no  binding  contract ;  the  defendant  was  no  party  to  it,  and  could 
not  have  enforced  it.  It  is  not  like  a  proposal,  which  may  be  evidence 
of  an  agreement,  where  it  appears  only  to  be  a  part  of  the  contract. 
But,  where  the  instrument  on  the  face  of  it  purports  to  be,  not  evidence 
of  a  contract,  but  to  be  an  agreement  between  other  parties,  it  cannot 
be  eked  out  by  parol  evidence.  Besides,  there  is  no  sufficient  considera- 
tion to  support  it.  Assuming  that  the  memorandum  of  the  5th  of 
August  was  a  binding  contract,  and  that  it  conferred  upon  the  defend- 
ant a  legal  right  to  participate  in  the  profits  of  the  adventure,  the 
question  is,  whether  a  right  to  share  in  the  profits  of  a  single  under- 
taking or  adventure  constitutes  a  partnership,  where  there  has  been  no 
actual  participation  in  profits,  and  where  the  party  sought  to  be  charged 
as  a  partner  has  not  been  dealt  with  as  such,  or  been  in  any  way  held 
out  as  a  partner.  None  of  the  cases  cited  tend  to  establish  that  pro- 
position. In  Elgie  v.  Watson,  5  M.  &  W.  518,t  by  an  agreement  in 
writing,  W.  agreed  with  E.  to  advance  him  a  sum  of  money,  for  the 
purpose  of  manufacturing  certain  inventions;  and  it  was  agreed,  that, 
if  the  inventions  should  become  of  public  or  private  use,  W.  should  be 
entitled  to  one-third  of  the  profits  of  the  inventions.  The  agreement 
contained  an  express  promise  on  the  part  of  E.  to  repay  the  sums  of 
money  advanced  by  W. :  and  it  was  held,  in  an  action  brought  by  W. 
*±f{dl  ^^  i^ecover  the  money  thus  advanced,  that  this  '^agreement  did 

-'  not  constitute  a  partnership  between  the  parties  with  respect  to 
that  sum.  And  in  Wilson  v.  Whitehead,  10  M.  &;  W.  503,t  A.,  B.,  and 
C.  verbally  agreed  that  they  should  bring  out,  and  be  jointly  interested 
in,  a  periodical  publication :  A.  was  to  be  the  publisher,  and  to  make 
and  receive  general  payments,  B.  to  be  the  editor,  and  0.  the  printer ; 
and,  after  payment  of  all  expenses,  they  were  to  share  the  profits  of 
the  work  equally :  0.  was  to  furnish  the  paper,  and  charge  it  to  the 
account,  at  cost  prices :  no  profits  were  ever  made,  nor  any  accounts 
settled :  the  plaintiff  furnished  paper  to  C,  for  the  purpose  of  being 
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used  by  him  in  printing  the  periodical ;  and  it  was  held  that  A.  and  B. 
were  not  jointly  liable  with  C.  for  the  price  of  it.  Consistently  with 
that  case,  it  is  impossible  to  hold  the  defendant  liable  as  a  partner  in 
this  case.  Cur.  adv.  vuU. 

Crbsswbll,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt  brought  by  the  plaintiff  against  Surge,  to 
recover  the  price  of  certain  work  done  upon  a  railway,  which  was  for- 
merly called  "  The  Lynn  and  Dereham  Railway,"  but  which  is  now 
consolidated  with  other  lines  of  railway,  called  <<  The  East  Anglian 
Railway." 

At  the  trial,  before  Parke,  B.,  at  the  Norfolk  summer  assizes,  1848, 
it  appeared  that  two  persons  named  Fly  and  Frost  had  entered  into  a 
contract  with  The  Lynn  and  Dereham  Railway  Company,  for  certain 
work  to  be  done  on  that  railway,  and  that  part  of  the  work  had  been 
executed  by  the  plaintiff,  who  claimed  payment  for  the  same  from  the 
defendant,  alleging  him  to  be  a  partner  with  Fly  and  Frost,  who  had 
become  bankrupt. 

*The  plaintiff  put  in  the  examination  of  the  defendant,  taken  p^^^^: 
under  ^fiat  in  bankruptcy  against  Fly  and  Frost.  From  that  '- 
examination,  it  appeared  that  a  certain  agreement  had  been  entered 
into  between  the  defendant  and  Fly  and  Frost,  and  one  Matheson, 
Evidence  was  also  given  of  a  contract  made  by  Fly  and  Frost  with  The 
Lynn  and  Dereham  Railway  Company,  under  seal,  dated  the  15th  of 
August,  1846,  for  the  construction  of  five  miles  and  a  half  of  railway, 
from  Swaffham  to  Narborough, — ^Fly  and  Frost  not  to  make  a  sub-con- 
tract without  the  leave  of  three  of  the  directors,  except  as  to  labour, 
and  that  only  with  the  consent  in  writing  of  the  engineer.  Three  bonds 
were  also  put  in ;  one,  from  Fly  and  Frost,  to  the  company  ;  the  others, 
by  the  defendant  and  Matheson,  respectively,  as  sureties  for  them. 
Three  agreements,  which  appeared  in  the  examination  of  the  defendant 
under  the^^,  were  also  read.  The  first,  which  was  dated  the  5th  of 
August,  1846,  was  in  these  terms : — 

«<  Memorandum  of  an  agreement  made  the  5th  day  of  August,  1846, 
between  Messrs.  Fly,  Frost,  and  Matheson ; — the  aforesaid  Frost,  Fly, 
and  Matheson,  hereby  agree,  for  services  performed,  to  give  unto  Mr. 
George  Burge,  of  Heme  Bay,  one  fourth  part  of  the  clear  profits  aris- 
ing from  a  contract  made  with  The  Lynn  and  Dereham  Company,  for 
five  miles  and  a  half  of  railroad,  between  Narboro'  and  Swaffham ;  and 
they  further  appoint  him  to  be  their  arbitrator  in  any  dispute  that  may 
arise  between  themselves.        (Signed)  «  Williak  Fly. 

«  Daniel  Frost. 
«  Donald  0.  Matheson." 

The  second  agreement,  of  the  8th  of  August,  1846,  was  in^these 
terms : — 

<«We,  the  undersigned,  hereby  agree  to  pay  Mr.  Oeorge  Burge,  of 
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^  .->,-.  Heme  Bay,  any  moneys  he  may  *advance  for  us,  and  interest  at 
•^  the  rate  of  101,  per  cent,  until  repaid ;  and,  further,  give  an  order 
jointly  upon  The  Lynn  and  Dereham  Railway  Company,  to  receive  any 
moneys  that  may  become  due  under  the  contract  with  them,  for  the  per- 
formance of  five  miles  and  a  half  of  railroad  upon  the  Lynn  and  Dereham 
line,  or  any  other  moneys  that  may  be  due  to  us,  the  said  William  Fly, 
Daniel  Frost,  and  Donald  0.  Matheson. 

(Signed)  «  William  Fly. 

<«  Daniel  Frost." 
"  Witness,  D.  0.  Mathbson." 
There  was  a  third  agreement,  by  which  Fly,  Frost,  and  Matheson 
agreed  jointly  to  give  an  order  to  Surge  on  The  Lynn  and  Dereham 
Railway  Company,  to  receive  any  sums  of  money  due  to  them.  There 
were  also  letters  given  in  evidence,  written  by  the  defendant,  Burge, 
during  the  progress  of  the  work  for  which  this  action  was  brought. 
From  these  letters,  the  defendant  appeared  to  take  great  interest  in 
what  was  going  on,  and  in  one,  of  December,  1846,  addressed  to  Ma- 
theson, the  defendant  says, — "  I  am  glad  you  have  got  over  your  diflS- 
culties.  If  you  had  been  a  little  positive  with  Mr.  Hall  (the  engineer), 
I  consider  you  could  have  got  a  certificate.  Look  out  in  time  always. 
Write  me  to  Bull  and  Mouth.  Mr.  Fisher  has  received  the  bill  of  par- 
ticulars from  Mr.  Cox  ;  and  it  is  necessary,  the  first  opportunity,  that 
we  see  him  together.  If  you  have  anything  particular  to  come  up  for 
besides  this,  you  can  meet  me  after  Wednesday  at  Bull  and  Mouth :  but, 
leave  as  seldom  as  possible :  you  have  all  had  running  about  enough." 
In  another  letter,  he  desires  Matheson  to  keep  down  all  expenses ;  in  a 
third,  he  sends  notice  to  a  person  named  Reynolds,  to  detain  all  stone 
which  had  been  ordered  by  Fly  and  Frost ;  and  in  another,  addressed 
to  Messrs.  Hall  &  Co.,  he  desires  them  not  to  let  any  materials  leave 
the  line. 

^  -  _-  *Upon  this  evidence,  the  learned  baron  left  it  to  the  jury  to 
J  say  whether,  upon  the  whole,  they  were  satisfied  that  a  binding 
agreement  had  been  made  between  the  defendant  and  Fly  and  Frost, 
that  the  defendant  should  have  a  share  of  the  profits  of  carrying  on  the 
contract  with  the  company,  and  whether  that  agreement  was  acted  on, 
when  the  contract  with  the  plaintifiF  for  the  work  executed  by  him  was 
made ;  telling  them,  that,  if  there  was  such  binding  contract,  that 
would  make  him  a  partner  with  Fly  and  Frost,  and  communicate  to  them 
an  authority  to  make  all  contracts  necessary  to  carry  into  effect  the 
objects  of  the  partnership,  as  usual  in  similar  businesses. 

It  had  been  contended,  on  the  part  of  the  defendant,  that,  even  if 
such  partnership  existed,  it  must  be  governed  by  the  terms  of  the  deed 
entered  into  between  Fly  and  Frost  and  the  company, — ^which  did  not 
authorize  the  making  of  a  sub-contract,  except  for  labour.     This,  it  was 
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f»id,  was  a  sub-contract,  and  was  not  for  labour ;  therefore,  no  such 
implied  authority  was  given  to  Fly  and  Frost  by  the  defendant. 

The  learned  baron  also  asked  the  jury,  whether,  independently  of  the 
deed,  the  plaintiff  was  in  the  employ  of  the  defendant. 

The  jury  found  both  questions  for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  granted,  on  the  ground  of  an  alleged 
misdirection  by  the  learned  baron,  and  also  on  the  ground  that  the  ver- 
dict was  against  evidence. 

The  argument  as  to  misdirection,  was,  that,  the  agreement  between 
the  parties  being  at  the  utmost  for  the  share  of  the  profits  of  one  single 
transaction,  it  did  not  constitute  a  partnership ;  and,  secondly,  that  a 
written  instrument  whereby  Fly  and  Frost  promised  to  give  Surge  a 
share  of  the  profits,  was  unilateral  only,  that  there  was  no  consideration 
given  for  it,  and  that  Burge  was  no  party  to  it,  and  consequently  there 
was  no  binding  agreement  for  a  share  of  the  profits. 

*Ab  to  the  first  point,  it  has  been  decided  in  so  many  cases  ^^^4^0 
that  an  agreement  between  the  parties  to  be  jointly  interested  in  ^ 
the  profits  of  one  transaction,  constitutes  a  partnership,(a)  and  autho- 
rises them  to  do  all  that  is  necessary  to  obtain  profits,  as  usual  in  such 
matters,  that  the  rule  cannot  now  be  shaken. 

With  regard  to  the  second  point,  the  argument  proceeded  on  a  misap- 
prehension as  to  the  direction  of  the  learn^  judge.  He  did  not  tell 
the  jury  that  the  written  contract  alone  made  a  binding  contract :  but 
be  left  it  to  them  to  say  whether  they  were  satisfied  of  the  existence  of 
such  a  contract,  from  the  whole  of  the  evidence.  To  this  direction  it 
was  impossible  to  object ;  for,  unquestionably,  there  was  evidence  of  the 
existence  of  a  contract  for  their  consideration. 

The  argument  turned  so  much  on  the  question,  whether  that  instru- 
ment alone  was  sufBcient  to  constitute  a  partnership,  that  we  thought 
there  must  be  some  misapprehension  as  to  the  meaning  of  the  learned 
baron's  report.  We  have,  therefore,  referred  to  him ;  and  find  that  he 
intended  to  report  that  which  he  apparently  reported,  viz.  that  he  had 
left  the  question  to  the  jury  an  the  whole  of  the  evtdeneej — ^not  leaving 
it  that  that  instrument  constituted  a  partnership  :  on  the  contrary,  he 
said  it  would  not. 

As  to  the  verdict  being  against  evidence, — it  is  not  by  any  means 
i^parent,  on  reading  the  report;  and,  on  referring  to  the  learned  baron, 
he  states  that  he  considered  the  question  to  be  one  upon  which  the  jury 
might  fairly  find  either  way ;  and  he  is  not  at  all  dissatisfied  with  the 
conclusion  at  which  they  arrived. 

Both  grounds  for  a  new  trial,  therefore,  fail,  and  the  rule  must  be 
discharged.  Rule  discharged. 

(«)  t.  9.  a  quatt  parioenBip :  vide  Barry  «.  Xesbam,  3  H.  Gr.  4  S.  641,  650  (E.  G.  L.  R.  vol. 

W)^ 

That  there  may  be  a  partoersbip  oonfined  to    18.    In  Re  Warren,  Dayeis,  320. 
a  single  aot,  see  Solomon  v.  Solomon,  2  Kelly,        The  cases  are  so  nnmerons  in  wbiob,  though 
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th«re  U  an  interest  in  profiU,  tl»ere  is  no  part- 
nership, that  it  can  no  longer  be  considered  as 
the  true  criterion.  A  more  nnirersal  one  is  per- 
haps liability  to  share  in  losses.  We  mast 
distinguish  between  partners  inter  m  and  as  to 
third  persons.  All  partners  inter  m  are  so  as 
to  third  persons.  But  the  reverse  is  not  tnie. 
Persons  may  be  so  as  to  third  persons  by  their 
aots  and  declarations,  holding  themselres  out 
as  such  who  do  not  stand  in  that  relation  as 
between  themselres.  We  refer  to  some  of  the 
oases. 

Joint  parobasers,  without  an  agreement  of 
portnarship,  are  not  therefore  partners :  Brady 
V.  Calhoun,  1  Penn.  Rep.  140.  It  is  not  erery 
ease  of  an  agreement  to  share  the  profits,  which 
is  sufBeient  to  constitute  a  partnership:  Riee 
V.  AosUn,  17  Mass.  197;  MUler  v.  Bartlett,  15 
S.  k  R.  137 ;  M'Arthur  v.  Ladd,  5  Hammond, 
514.  An  agreement  by  a  landlord  with  his 
tenant  to  take  a  share  of  the  profits  of  the  demised 
premises  by  way  of  rent>  does  not  make  them 
partners :  Perrine  o.  Hankinson,  6  Halsted,  181. 
Part-owners  of  a  ship  are  not  partners :  Holmes 
e.  United  Ins.  Co.,  2  Johns.  Cas.  329.  The 
owner  of  a  vessel  which  the  master  runs  for  a 
share  of  the  profits,  is  not  a  partner  with  him : 
Boardman  e.  Keeler,  2  Vermont,  67.  See 
eonfrd.  Cox  v.  Delano,  3  Devereux,  89.  Sea- 
men employed  in  the  whale  fishery  are  nraally 
compensated  for  their  services  by  a  certain  part 
of  the  profits  of  the  voyage:  Coffin  v.' Jenkins, 
3  Story,  1(^8.  Where  one  party  famishes  a 
boat,  and  the  other  sails  it,  an  agreement  to 
divide  the  gross  earnings  does  not  constitate  a 
partnership:  Bowman  v.  Bailey,  19  Vermont, 
170.  A  compensation  for  services,  in  the  form 
of  a  commission  on  profits,  creates  no  saoh  in- 
terest in  the  concern  as  to  make  the  parties 
partners :  Dunham  v.  Rogers,  1  Barr,  255.  A 
person  in  business  maj  employ  another  as  a 
subordinate,  and  agree  to  pay  him  a  share  of 
the  profits,  if  any  shall  arise,  as  a  compensa- 
tion for  bis  services,  withoit  giving  the  person 


so  employed  the  rights  or  sabjecting  him  to  th« 
liabilities  of  a  partner:  Burckle  v.  Eckart,  1 
Denio,  337,  8  Comstock,  132.  If  throe  enter 
into  an  agreement  by  the  terms  of  whieh  one  is 
to  do  certain  tilings,  and  the  other  two  certain 
other  things,  each  at  their  own  expense,  and 
each  to  be  entitled  to  an  equal  share  of  the 
profits  arising  out  of  the  subject-matter  of  the 
contract,  this  does  not  constitute  them  all  part- 
ners and  make  them  all  liable  for  expenses  in- 
curred by  either,  in  the  performanoe  of  their 
part  of  the  contract :  Heckert  v.  Fogely,  6  Watts 
A  Serg.  139.  A  contractor  for  carrying  the 
mail,  agreed  with  a  sab-eon  tractor  that  he 
should  perform  one-half  the  service,  and  be  en- 
titled to  one-half  the  compensation :  held  not  a 
partnership:  Wilkinson  r.  Ilett,  7  Leigh,  115. 
One  who  parchases  goods  in  the  name  of 
another,  is  not  liable  to  be  charged  as  a  part- 
ner, although  he  is  to  receive  one-half  of  the 
net  profits  of  all  the  parehases  made  by  hint, 
if  it  appears  that  he  is  in  fact  an  agent  only, 
and  that  the  agreement  to  share  the  profits  is 
only  a  mode  of  eompensation :  Shropshire  «. 
Shepperd,  3  Alabama,  733 ;  Hodges  v.  Daws,  S 
Ibid.  215;  Bartlett  v.  Jones,  2  Strobh.  471.  A 
oontraot  by  which  one  party  agrees  to  fvmish 
wheat  to  stock  a  mill,  and  the  other  party,  with 
money  advanced  by  the  first  to  purchase  the 
wheat  amd  convert  it  into  flour,  and  after  de- 
ducting the  original  eost  of  the  wheat  and  two 
and  a  half  per  cent  thereon,  to  receive  the 
proceeds  of  the  sale  of  the  flour,  does  not  con- 
stitute a  partnership:  Johnson  v.  Miller,  16 
Ohio,  431. 

A  communion  of  profits  is  undoubtedly  neces- 
sary to  constitute  a  partnership  imter  se.  But 
H  does  not  follow  that  in  every  case  in  which 
there  is  such  a  community  that  is  a  part- 
nership. There  must  be  a  sharing  in  losses  as 
well  as  in  profits:  Vanderburgh  «.  fivU,  26 
Wendell,  70.  An  agreement  to  share  the  pro- 
fits, implies  an  agreement  to  bear  the  losses ; 
but  this  implleatten  may  be  rebtttted. 


*459]    *PHILLIPS  and  Another  v.  PICKFORD.    Feb.  25. 

A  plea  framed  in  accordance  with  the  lOth  section  of  the  5^6  Vict  o.  116,  is  no  bar  to  an 
action  brought  against  an  insolvent  in  respect  of  a  debt  contracted  before  the  date  of  filing  his 
petition  under  the  7  A  8  Vict.  o.  96:  to  eonstitate  a  bar,  the  plea  most  net  only  show  that  the 
debt  was  contracted  before  the  filing  of  the  petition,  bnt  also  that  it  was  inserted  ia  the 
schedule. 

This  was  an  action  of  debt.  The  first  eonnt  was  upon  a  bill  of 
exchange  for  222.  46.  &d.^  dated  the  20th  of  September,  1845,  and 
payable  three  months  after  date. 

The  defendant  pleaded,  that,  after  the  accruing  of  the  said  several 
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debts  and  causes  of  action,  and  before  the  commencement  of  the  snit, 
to  wit,  on  the  27th  of  December,  1845,  a  petition  for  the  protection  of 
the  defendant  from  process  was  duly,  and  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  presented  by  the  defendant  to 
the  Liverpool  district  court  of  bankruptcy ;  and  that  thereupon,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  27th 
of  January,  1846,  a  final  order  for  protection  and  distribution  was 
made,  in  the  matter  of  the  said  petition,  by  Charles  Phillips,  Esq., 
then  being  a  commissioner  of  the  court  of  bankruptcy,  duly  authorized 
in  that  behalf,  to  wit,  then  being  one  of  the  commissioners  of  the  court 
of  bankruptcy  authorized  to  act  in  the  Liverpool  district ;  and  that  the 
said  several  debts  and  causes  of  action,  and  every  of  them,  and  every 
part  thereof,  were  contracted  before  the  date  of  the  filing  of  the  said 
petition  in  the  said  district  court  of  bankruptcy, — verification. 

To  this  plea  the  plaintiffs  replied,  that  the  said  petition  for  the  pro- 
tection of  the  defendant  from  process  in  the  said  first  plea  mentioned, 
was  presented,  and  the  said  final  order  therein  also  mentioned,  was  n^ade, 
after,  and  not  before,  the  passing  of  an  act  of  parliament  made  and 
passed  in  a  session  of  parliament  held  in  the  ^seventh  and  r«^/>A 
eighth  years  of  the  reign  of  Her  present  Majesty,  intituled  «  An  ■- 
Act  to  amend  the  law  of  insolvency,  bankruptcy,  and  execution," — 
▼erification. 

General  demurrer,  and  joinder. 

Hugh  Sill,  in  support  of  the  demurrer. — The  question  is,  whether  a 
plea  in  the  form  here  pleaded,  is,  since  the  passing  of  the  7  &  8  Vict. 
€.  96,  available  as  a  defence.  This  court,  in  Toomer  v.  Gingell,  3  M. 
Or.  k  S.  322  (E.  C.  L.  R.  vol.  54),  intimated  an  opinion  that  it  was 
not :  but  the  Court  of  Exchequer,  in  a  subsequent  case  of  Platel  t;. 
Bevill,  2  Exch.  511,  517,t  after  time  taken  to  consider,  held  that  it 
was.  By  the  Ist  section  of  the  5  k  6  Vict.  c.  116,  it  is  provided  that 
any  person  not  being  a  trader,  or,  being  a  trader,  owing  less  than  3002., 
on  giving  certain  notices,  may  present  a  petition  to  the  court  of  bank- 
mptcy,  stating  the  debts  owing  by  and  to  him ;  and  that  thereupon  the 
judge  or  commissioner  of  the  court  of  bankruptcy,  may  grant  him  a 
protection  from  process  against  his  person  and  property ;  and  that,  upon 
the  presentation  of  such  petition,  all  the  estate  and  effects  of  the  peti- 
tioner shall  vest  in  the  official  assignee.  The  4th  section  provides  for 
the  examination  of  the  petitioner  by  the  commissioner  ;  and  enacts,  that, 
if  the  commissioner  is  satisfied  with  the  allegations  in  the  petition  and 
schedule,  and  that  the  debts  were  not  contracted  by  fraud,  &c.,  he  may 
make  a  final  order  "/<w  the  protection  of  the  person  of  the  petitioner, 
from  all  process,  and /or  the  vesting  of  hie  estate  in  an  official  assignee," 
ftc.  The  7th  section  enacts,  that,  from  and  after  the  passing  of  the 
final  order,  the  whole  estate,  present  and  future,  as  well  real  as  personal, 
kc.,  of  the  petitioner,  shall  become  absolutely  vested  in  the  official 
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assignee  and  assignee  chosen  by  the  creditors,  without  any  deed  or 
*46n  *c^^v®y*^ce,  and  that  the  assignees  shall  hold  the  same  as  fully 

^  as  if  the  petitioner  had  been  made  a  bankrupt,  and  they  had 
been  assignees  under  his  Jiat,  The  9th  section  enacts,  that  the  assignees 
shall  be  entitled  to  claim  and  demand  from  the  petitioner,  at  any  time 
after  the  said  final  order,  any  estate  and  effects  acquired  by  him  at  any 
time  after  such  order  shall  have  been  made ;  and  that  all  &uch  estate 
and  effects,  of  what  kind  soever,  and  wheresoever  situate,  shall  be  abso- 
lutely vested  in  such  assignees,  upon  their  filing  a  copy  of  their  claim, 
served  upon  the  petitioner  personally,  or  by  leaving  it  at  the  place  of 
residence  mentioned  in  his  notice  of  petition ;  and  that  they  shall  hold 
the  same  in  like  manner  as  they  held  the  estate  and  effects  of  the  peti- 
tioner transferred  by  force  of  the  final  order  thereinbefore  provided : 
provided  always  that  no  assignee  of  any  insolvent  shall  be  authorized 
by  virtue  of  that  act  to  take  possession  of  any  estate  or  effects  which 
the  insolvent  shall  have  acquired  or  become  possessed  of  after  the 
making  of  the  final  order  therein  mentioned,  except  under  the  authority 
of  an  order  of  the  said  commissioner,  or  of  the  court  of  review  in  bank- 
ruptcy, made  for  that  purpose,  and  then  only  to  the  extent  and  at  the 
time  and  in  manner  directed  by  such  order.  Then,  the  10th  section, 
which  gives  the  form  of  plea,  enacts,  <<that,  if  any  suit  or  action  is 
brought  against  any  petitioner  for  or  in  respect  of  any  debt  contracted 
before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar 
of  the  said  suit  or  action,  that  such  petition  was  duly  presented,  and  a 
final  order  for  protection  and  distribution  made  by  a  commissioner  duly 
authorized, — ^whereof  the  production  of  the  order  signed  by  the  com- 
missioner, with  proof  of  his  handwriting,  shall  be  sufficient  evidence." 
Then  comes  the  7  &  8  Vict.  c.  96,  the  Ist  section  of  which,  reciting 
the  expediency  of  amending  the  former  act,  enacts  <<  that  a  petition  for 
*A({oi  *pro^^<^^i^^  fi'o^  process  under  the  $aid  actj  may  be  presented  to 

^^  any  court  or  district  court  of  bankruptcy  within  the  district  of 
which  the  petitioner  shall  have  resided  twelve  calendar  months,  without 
any  notice  whatever  being  given  to  any  creditor,  or  in  the  Lond<m 
gazette,  or  any  newspaper."  The  2d  section  gives  the  form  of  the 
petition.  The  3d  provides  for  the  notices  to  be  given  to  creditors,  the 
examination  of  the  petitioner,  and  the  choice  of  assignees.  The  4th 
section  enacts  that  «^  the  property  of  the  petitioner  shall,  for  the  pur- 
poses of  the  said  recited  act  and  of  this  act,  vest  in  the  assignee  or 
assignees  for  the  time  being,  by  virtue  of  the  appointment  of  such 
assignee  or  assignees."  For  the  meaning  of  the  word  "property," 
reference  must  be  had  to  the  73d  section,  which  enacts,  "  that,  in  con- 
struing this  act,  the  word  <  property'  shall  mean  and  include  all  the  real 
and  personal  estate  and  effects  of  the  petitioner  within  this  realm  and 
abroad  (except  the  wearing  apparel,  and  such  other  articles,  of  the  value 
in  that  behalf  aforesaid,  as  may  by  this  act  be  excepted  from  the  ope- 
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ration  of  the  said  recited  act  and  this  act),  and  all  the  future  estate, 
right,  title,  interest,  and  trust  of  such  petitioner  in  or  to  any  real  or 
personal  estate  and  effects  within  this  realm  or  abroad,  which  such  peti- 
tioner may  purchase,  or  which  may  revert,  descend,  be  devised  or  be- 
queathed, or  come  to  him  before  he  shall  have  obtained  the  final  order, 
and  all  debts  due  or  to  be  due  to  such  petitioner  before  he  shall  have 
obtained  such  final  order."  The  5th  section  provides,  that,  upon  the  peti- 
tion being  filed,  the  commissioner  shall  have  the  like  power  for  seizure 
of  the  property  of  the  petitioner,  and  examination  of  him  and  of  other 
persons,  as  in  cases  of  bankruptcy.  Further  provisions  for  the  mode  of 
dealing  with  the  property  of  the  petitioner,  are  contained  in  the  9th  and 
10th  sections.  Then  comes  the  22d  section,  which  enacts,  « that  the 
^final  order  to  be  made  under  the  provisions  of  the  said  act,  as 
amended  by  this  act,  shall  protect  the  person  of  the  petitioner 
from  being  taken  or  detained  under  any  process  whatever,  in  the  cases 
hereinafter  mentioned,  that  is  to  say,  from  all  process  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time 
of  filing  the  petition,  from  such  petitioner  to  the  several  persons  named 
in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors,  for  the  same, 
respectively,  or  for  which  such  persons  shall  have  given  credit  to  such 
petitioner  before  the  time  of  filing  such  petition,  and  which  were  not 
then  payable,  or  in  respect  of  the  claims  of  any  other  persons,  not 
known  to  such  petitioner  at  the  time  of  making  the  final  order,  who  may 
be  endorsees  or  holders  of  any  negotiable  securities  set  forth  in  such 
schedule,"  &c.  [Maule,  J. — In  terms,  that  is  confined  to  the  protec- 
tion of  the  person  of  the  petitioner.]  The  question  is,  whether  the  10th 
section  of  the  former  act  does  not  remain  in  force.  The  74th  section 
of  the  later  act  expressly  enacts  « that  nothing  herein  contained  shall 
be  construed  to  repeal,  a^ect,  or  in  any  manner  alter  the  provisions  of 
the  said  recited  act,  except  so  far  as  herein  above  expressly  provided, 
or  except  so  far  as  the  provisions  of  the  said  recited  act  may  be  incon- 
sistent with  or  at  variance  with  the  provisions  of  this  act."  Beading 
the  two  acts  as  one,  there  is  nothing  in  he  second  act  which  is  incon- 
sistent with  the  10th  section  of  the  first  act.  [Maulk,  J. — If  the  future 
property  vest  by  the  petition  in  the  assignee,  it  seems  to  be  a  reason 
why  the  final  order  should  be  a  bar.]  Some  light  is  thrown  upon  the 
subject  by  the  28th  section  of  the  7  &  8  Vict.  c.  96,  which  enacts, 
«<that,  if,  for  any  of  the  causes  in  that  behalf  aforesaid,  no  day  be  named 
Sot  making  the  final  order,  or  if  the  consideration  of  such  final  order  be 
adjourned  sine  die,  or  such  final  order  be  refused,  the  commissioner  shall 


*have  the  power,  after  the  expiration  of  such  time  subsequent  to 
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the  filing  of  the  petition,  as,  having  regard  to  all  the  circum- 
stances of  the  insolvency,  and  the  conduct  of  the  petitioner  as  an  insol- 
vent debtor  before  and  after  his  insolvency,  the  commissioner  shall 
think  just,  and  after  hearing  the  petitioner,  or  any  of  his  creditors,  or 
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his  or^  their  counsel  or  attorneys,  to  make  an  order  to  protect  the 
petitioner  from  being  taken  or  detained  under  any  process  whatever  for 
or  in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed  to 
be  due  at  the  time  of  filing  his  petition,  from  the  said  petitioner,  to  the 
several  persons  named  in  his  schedule  as  creditors,  or  as  claiming  to  be 
creditors,  for  the  same,  respectively,  or  for  which  such  person  should 
have  given  credit  to  the  said  petitioner  before  the  time  of  filing  his 
petition,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons  not  known  to  the  said  petitioner  at  the  time  of  making 
such  order,  who  may  be  endorsers  {sic)  or  holders  of  any  negotiable 
security  set  forth  in  his  said  schedule :  provided,  always,  that  no  debtor 
shall  be  imprisoned  on  any  process  for  more  than  twelve  calendar 
months,  for  any  debt  contracted  before  filing  his  petition,  in  case  the 
final  order  shall  be  refused,  or  shall  not  be  made,  or  in  case  the  pro- 
tecting order  shall  not  be  renewed." 

To  constitute  a  good  plea,  the  form  given  by  the  10th  section  of  the 
5  &  6  Vict.  c.  116,  must  be  strictly  pursued,  or  the  plea  must  go  on  to 
allege  that  all  the  steps  required  by  the  4th  section  have  been  duly 
taken :  Nicholls  v.  Payne,  7  M.  &  G.  927  (E.  C.  L.  R.  vol.  49),  8  Scott, 
N.  R.  732 ;  Gillon  v.  Deare,  2  M.  Gr.  k  S.  809  (E.  C.  L.  R.  vol.  52) ; 
Wright  V.  Hutchinson,  4  M.  Gr.  &  S.  669  (E.  C.  L.  R.  vol.  56) ;  Laurie 
V.  Bendall,  12  Q.  B.  634  (E.  0.  L.  R.  vol.  64).  The  case  of  Toomer  v. 
Gingell,  8  M.  Gr.  &  S.  322  (E.  G.  L.  R.  vol.  54),  has  been  supposed  to 
*4fi'^1  ^^  **  *  variance  with  the  decision  of  the  Court  of  Exchequer  in 
J  Jacobs  V.  Hyde  and  Platel  v.  Bevill,  2  Exch.  508,  517.t  But, 
in  Toomer  v,  Gingell,  the  plea  was  clearly  a  bad  plea :  it  contained  no 
statement  that  any  assignee  had  been  appointed,  or  that  the  creditors 
had  any  means  whereby  to  obtain  the  future  property  of  the  insolvent ; 
nor  was  the  general  form  given  by  s.  10  followed.  In  Miles  v.  Pope, 
5  M.  Gr.  &  S.  292  (E.  C.  L.  R.  vol.  57),  a  plea  alleging  that  the  defend- 
ant had  obtained  a  final  order  far  protection  and  distribution^  under  the 
7  &  8  Vict.  c.  96,  was  holden  not  to  be  proved  by  the  production  of  a 
mere  order  for  personal  protection,  under  s.  28.  Rolfe,  B.,  in  deliver- 
ing the  judgment  of  the  court  in  Platel  v.  Bevill,  says :  <<  On  a  careful 
consideration  of  the  clauses  of  both  acts,  we  think  the  intention  of  the 
legislature  is  sufficiently  plain,  and  that  there  is  no  difference  in  the 
legal  effect  of  the  final  order  given  under  the  second,  from  that  given 
under  the  first  act,  as  to  the  discharge  of  the  insolvent.  In  both,  we 
are  of  opinion  that  it  constitutes  an  absolute  bar  to  the  actions  in 
respect  of  which  it  is  a  protection."  And,  after  a  minute  criticism  of 
the  various  clauses  of  the  two  acts,  the  learned  baron  concludes :  <«  Con- 
sidering the  two  acts  together  as  one  system,  we  see  no  reason  to  sup- 
pose that  the  legislature,  which  clearly  meant  to  give  facilities  to  the 
debtor  to  obtain  his  discharge,  intended  also  to  limit  the  operation  of 
that  discharge  under  the  new  act,  all  his  property,  present  and  future, 
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being  disposed  of  for  the  benefit  of  creditors  in  the  same  way  in  both 
acts.  We  think  that  the  legal  effect  of  the  discharge  is  the  same  in 
both  acts,  and  that  the  effect  inartificially  described  in  the  10th  section 
belongs  just  as  much  to  an  order  nnder  the  second,  as  under  the  first 
act.  This  riew  of  the  two  acts  differs  from  that  which  my  Brother 
Maulb  is  reported  to  have  taken  in  the  case  of  Toomer  *r.  Gin-  r^i^Anr* 
gell.  The  question  in  that  case  was  not  fully  argued,  the  learned  *- 
counsel  for  the  defendant  having,  after  taking  time,  acted  upon  the 
impression,  as  to  the  meaning  ,of  the  second  act,  which  its  language  is, 
at  first  sight,  so  likely  to  create,  and  abandoned  the  argument.  Upon 
the  best  consideration  we  can  give  to  these  acts,  we  think  that  the  im- 
pression was  a  wrong  one,  and  that  the  effect  of  the  final  order  is  the  same 
under  both  acts."  The  point  was  again  argued  in  this  court,  in  Nash  v. 
Brown,  6  M.  Gr.  &  S.  584  (E.  C.  L.  R.  vol.  60) ;  but  the  court  gave  no 
opinion  upon  it,  the  judgment  ultimately  proceeding  upon  the  ground 
that  it  sufficiently  appeared  that  the  petition  and  order  were  under  the 
S  &  6  Vict.  c.  116.  [Maulb,  J. — Under  the  first  act,  the  order  in 
terms  ordered  the  protection  of  the  person  of  the  petitioner,  and  the 
distribution  of  his  estate.  Under  the  second  act,  we  thought, — though 
we  do  not  seem  to  have  been  properly  understood, — that  the  vesting,  if 
assumed  to  take  place,  will  entitle  the  party  to  his  discharge.  I  do  not 
gather  from  the  case  of  Platel  v.  Bevill,  that  the  Court  of  Exchequer 
intimate  an  opinion  that  an  order  of  discharge  under  the  7  &  8  Vict.  c. 
96,  without  an  allegation  of  the  appointment  of  an  assignee,  would  be 
a  bar.]  No.  [Maulb,  J. — This  court  thought  it  necessary  that  the 
property  should  vest :  the  Court  of  Exchequer  think  so  too.  In  Toomer 
V.  Gingell,  the  property  did  not  vest :  in  Platel  v.  Bevill  it  did.  The 
-Court  of  Exchequer  treat  that  as  a  difference  of  opinion.] 

Oawlin^^  contri. — The  10th  section  of  the  6  &  6  Vict.  c.  116,  is 
impliedly  repealed  by  the  subsequent  inconsistent  provisions  of  the  7 
k  8  Vict.  c.  96, — ^to  such  an  extent,  at  all  events,  as  to  make  this  a  bad 
plea.  The  *6  &  6  Vict.  c.  116,  was  passed  at  a  time  when  impri-  ri^Aan 
sonment  for  debt  was  thought  to  have  been  carried  too  far :  this  ^ 
sufficiently  appears  from  the  recital,  which  declares  it  to  be  «<  expedient 
to  protect  from  all  process  against  the  person,  such  persons  as  have 
become  indebted  without  any  fraud  or  gross  or  culpable  negligence,  so 
as,  nevertheless,  their  estates  may  be  duly  distributed  among  their  cre- 
ditors." Under  the  former  acts,  7  G.  4,  c.  57,  and  14  2  Vict.  c.  110, 
it  was  necessary  that  the  party  availing  himself  of  the  benefit  of  those 
acts,  should,  at  the  time  of  petitioning,  be  in  actual  custody.  In  dis- 
pensing with  that  condition,  the  legislature  seems  to  have  intended  to 
confine  the  boon  to  those  petitioners  whose  conduct  had  been  honest  and 
bond  fide.  The  petition  must  have  annexed  to  it  a  full  and  true  dis- 
closure of  the  petitioner's  debts  and  property ;  and,  upon  the  filing  of 
the  petition,  all  the  estate  and  effects  of  the  petitioner  forthwith  become 
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vested  in  the  official  assignee.  By  section  4,  the  commissioner  is  to 
examine  the  petitioner  upon  oath ;  and,  if  satisfied  that  the  allegations 
in  the  petition,  and  the  matters  in  the  schedule  are  true,  and  that  the 
debts  have  not  been  contracted  by  fraud  or  breach  of  trust,  &c.,  he  is 
to  make  an  order, — <<  which  order  shall  be  called  a  final  order,  and  shall 
be  for  the  protection  of  the  person  of  the  petitioner  from  all  process, 
and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,''  &c. 
Section  7  enacts,  that,  from  and  after  the  final  order,  the  whole  estate^ 
present  and  future,  shall  become  absolutely  vested  in  the  official  assignee 
and  creditors'  assignee.  Then  the  10th  section  enacts,  «^  that,  if  any 
suit  or  action  is  brought  against  any  petitioner  for  or  in  respect  of  any 
debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  suffi- 
cient plea  in  bar  of  the  said  suit  or  action  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution  made  by  a 
*4Rftl  ^commissioner  duly  ^authorized,  whereof  the  production  of  the 

-'  order  signed  by  the  commissioner,  with  proof  of  his  handwriting, 
shall  be  sufficient  evidence."  There  the  final  order  is  called  an  order 
for  protection  and  distribution.  So  that  the  final  order  is  for  three  pur- 
poses,— ^first,  for  protecting  the  person  of  the  petitioner  from  all  pro- 
cess,— secondly,  for  vesting  his  estate  in  the  assignees, — thirdly,  for 
distribution  of  his  estate  among  his  creditors.  Without  the  7th  and 
10th  sections,  the  estate  would  not  have  vested,  and  the  petitioner  would 
have  had  no  protection.  There  was  no  provision  in  the  act  for  distribu- 
tion: the  act,  therefore,  became  a  dead  letter:  <<its  effect  was,  to  take 
the  property  out  of  the  hands  of  the  debtor,  and  place  it  in  the  insol- 
vent court,  where  it  remained  without  any  power  on  the  part  of  the 
creditors  to  take  it  out.  "(a)  The  7th  section  shows  how  the  estate  is 
to  vest :  it  enacts,  <<  that,  from  and  after  the  passing  of  the  final  order,, 
the  whole  estate,  present  and  future,  as  well  real  as  personal,  and  as 
well  in  the  colonies  as  in  the  united  kingdom,  all  the  effects,  and  all  the 
credits  of  the  petitioner  shall  become  absolutely  vested  in  the  official 
assignee  and  the  assignee  chosen  by  the  creditors,  without  any  deed  or 
conveyance ;  which  assignees  shall  hold  the  same  as  fully  as  if  the  peti- 
tioner had  been  made  a  bankrupt,  and  they  had  been  assignees  under 
his  fiaty**  &c.  [Maulb,  J. — ^Does  not  that  make  the  assignees  trustees 
for  the  creditors  ?]  Possibly  it  might,  in  equity.  But  for  the  10th 
section,  the  final  order  would  give  no  protection.  The  consequence  of 
the  present  &ud  future  property  of  the  petitioner  vesting  in  the  assignees, 
by  8.  7,  was,  that  the  party  was  reduced  to  a  state  of  pauperism.  The 
legislature,  therefore,  went  further  than  they  intended,  by  exposing  him 
*1M1  *^  imprisonment  for  life, — which  was  *evidently  contrary  to  the 

■'  spirit  in  which  the  earlier  provisions  of  the  statute  were  con- 
ceived. The  10th  section  is  not  confined  to  creditors  whose  debts  are 
oeheduled,  but  applies  to  all  who  were  creditors  before  the  date  of  filing 

(a)  Per  Lord  Cotte5hav,  in  Dom.  Proo.    See  Hansard's  Debates,  Vol.  76,  p.  1394* 
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the  petition.  Under  the  former  acts,  7  6.  4,  c.  57,  as.  46,  61,  and  1 
k  2  Vict.  c.  110,  88.  76,  91, — ^the  insolvent  could  only  plead  his  dis- 
charge in  bar  against  scheduled  creditors.  [Gresswell,  J. — The  commis- 
sioner has  power,  under  s.  4,  to  determine  whether  or  not  the  condition 
of  filing  a  faithful  schedule  has  been  fulfilled.  Maule,  J.— The  12th 
section  seems  to  have  been  designed  to  remedy  the  inconvenience  to 
which  you  allude.]  It  does  so,  but  in  a  very  imperfect  manner,  by 
enabling  the  commissioner, — if  he  sees  reason  to  believe  that  the  peti- 
tioner had  not,  before  the  making  of  the  order  sought  to  be  rescinded, 
made  a  full  disclosure  of  his  estate,  efiects,  and  debts,  or  had,  since  the 
making  of  such  order,  not  given  notice  to  the  assignees  of  any  property 
after  acquired  by  him, — ^to  rescind  the  final  order,  so  far  as  it  relates 
to  the  protection  of  the  petitioner's  person  from  process,  and  as  far  as 
relates  to  the  effect  of  such  order  in  bar  of  suits  and  actions.  [Wil- 
liams, J. — If  all  the  protection  the  petitioner  gets  is  derived  from  the 
10th  section,  though  it  enables  him  to  plead  in  bar  the  final  order,  he 
could  not  reply  it  to  a  plea  of  set-off.]  That  is  an  additional  difficulty. 
The  7  &;  8  Vict.  c.  96,  was  passed  to  remedy  these  defects  in  the 
former  act.  It  had  the  same  objects  in  view,  and  has  carried  them  out 
more  correctly.  The  Ist  section  dispenses  with  notice.  The  2d  section 
provides  the  form  of  petition,  and  requires  the  petition  and  schedule  to 
be  verified  by  affidavit.  By  s.  4,  the  property  of  the  petitioner  is  vested 
in  the  assignees.  The  final  order,  under  s.  22,  is  an  order  for  the  pro- 
tectum  of  the  person  only,  «  from  all  process  in  respect  *of  the 


several  debts  and  sums  of  money  due,  or  claimed  to  be  due,  at 
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the  time  of  filing  the  petition,  from  such  petitioner  to  the  several  per- 
sons named  in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors, 
for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time  of  filing  such  petition,  and 
which  were  not  then  payable,  or  in  respect  of  the  claims  of  any  other 
persons,  not  known  to  such  petitioner  at  the  time  of  making  the  final 
order,  who  may  be  endorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule."  [Maule,  J. — This  you  say  altogether  puts  an 
end  to  s.  10  of  the  5  &  6  Vict.  c.  116  ?]  Yes :  and  it  limits  the  pro- 
tection to  creditors  whose  debts  are  mentioned  in  the  schedule.  [Maule, 
J. — May  not  the  22d  section  of  the  7  &  8  Vict.  c.  96,  consistently  stand 
with  ss.  7  and  10  of  the  5  &  6  Vict.  c.  116  7  Section  22  contains  no 
negative  words.]  It  is  laid  down  by  Etres,  J.,(a)  in  Harcourt  v.  Fox, 
1  Show.  506,  520,(6)  that  <<  statutes  introductive  of  a  new  law,  penned 
in  the  affirmative,  do  always  repeal  former  statutes  concerning  the  same 
matter,  as  implying  a  negative.''  After  the  passing  of  the  second  act, 
there  can  no  longer  be  a  final  order  for  protection  and  distribution ; 

(a)  Samttbl  Etres,  JuBt.  of  E.  B. 

{h)  And  see  Townsend's  case,  Plowd.  118;  Jenk.  Cent  89;  Wethwen  «.  B«ldwin,  1  SiderC 
56;  pott>478(a). 
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and  the  protection  is  limited  to  such  creditors  as  are  named  in  th« 
schedule,  and  to  the  person  of  the  petitioner.     The  73d  section  of  the 

7  &  8  Vict.  c.  96,  shows  what  "  property"  of  the  petitioner  vests  under 
B.  4  in  the  assignees :  it  enacts,  that,  <<  in  construing  this  act,  the  word 
<  property,'  shall  mean  and  include  all  the  real  and  personal  estate  and 
effects  of  the  petitioner  within  this  realm  and  abroad  (except  the  wear- 
ing apparel,  and  such  other  articles  of  the  value  in  that  behalf  aforesaid 
*J.7ll  ^  ™^^  ^^  ^^^  ^^^  ^^  excepted  '^'from  the  operation  of  the  said 

-'  recited  act  and  this  act),  and  all  the  future  estate,  right,  title, 
interest,  and  trust  of  such  petitioner  in  or  to  any  real  or  personal  estate 
and  effects  within  this  realm  or  abroad,  which  such  petitioner  may  pur- 
chase, or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come 
to  him  before  he  shall  have  obtained  the  final  order,  and  all  debts  due  or 
to  be  due  to  such  petitioner  before  he  shall  have  obtained  such  final 
order."  [Maule,  J. — There  is  no  doubt  that  the  7  &  8  Vict.  c.  96, 
applies  to  a  limited  futurity.]  NichoUs  v.  Payne,  Gillon  v.  Deare,  and 
Wright  V.  Hutchison,  proceeded  upon  the  5  &  6  Vict.  c.  116.  Miles  v. 
Pope  has  no  bearing  whatever  on  the  question.  And,  with  respect  to 
Toomer  v.  Gingell,  the  point  for  argument  there  was, — « that  the  plea 
afforded  no  answer  to  the  action,  the  order  therein  set  forth  only  pro- 
tecting the  person  of  the  defendant  from  arrest  or  detention  for  the 
debts  therein  specified,  and  being  no  bar  to  an  action  for  the  recovery 
of  them."  The  plea  showed  an  order  in  the  form  given  by  the  7  &  8 
Vict.  c.  96,  but  not  an  order  for  distribution.  The  case  was  not  decided, 
— ^as  is  suggested, — on  the  point  of  pleading.  [Maule,  J. — The  court 
in  that  case  intimate  an  opinion  that  the  construction  you  are  now 
contending  for  is  the  true  one.]  Tes.  In  the  argument  in  Jacobs  v. 
Hyde,  2  Exch.  510,t  it  is  suggested,  that  <<  the  22d  section  of  the  7  b 

8  Vict.  c.  96,  is  substituted  for  the  4th  section  of  the  5  &  6  Vict.  c. 
116,  leaving  the  10th  section  of  the  previous  act  unaffected  by  its  pro- 
visions." The  22d  section  of  the  later  act,  however,  it  is  submitted,  is 
substituted  for  the  10th  section  of  the  former  act,— or,  rather,  for  both 
the  4th  and  the  10th  sections.  [Maule,  J. — If  the  protection  given  by 
*1701  ^'  ^  ^  taken  away,  and  something  is  substituted  for  it,  *and  s. 

*'•'  10  gives  a  defence  in  the  one  case  and  not  in  the  other,  s.  10 
of  course  falls ;  for,  when  a  thing  cannot  be  done,  the  mode  of  doing  it 
is  not  material.]  There  is  nothing  in  the  judgment  of  the  Court  of 
Exchequer  in  Platel  v.  Bevill  that  necessarily  shows  this  plea  to  be  a 
good  one. 

Hugh  Hillj  in  reply. — The  question  is,  whether  the  10th  section  of 
the  5  &  6  Vict.  c.  116,  is  impliedly  repealed  by  the  7  &  8  Vict.  c.  96. 
By  B.  4  of  the  former  act,  the  final  order  is  declared  to  be  «  for  the 
protection  of  the  person  of  the  petitioner  from  all  process,  and  for  the 
vesting  of  his  estate  and  effects  in  the  assignee :"  and  sect.  7  enacts, 
that,  from  and  after  the  passing  of  the  final  order,  the  whole  estate, 
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present  andfuturey  shall  become  absolutely  rested  in  the  official  assignee, 
without  any  deed  or  conveyance.  Under  this  section,  the  property 
which  passes  to  the  assignees,  must  be  property  which  is  capable  of 
vesting, — such  an  interest  as  could  be  conveyed  by  deed,  and  which 
would  presently  vest :  it  must  be  something  actually  or  .potentially  in 
the  possession  of  the  petitioner  at  the  time :  Lunn  v.  Thornton,  1  M. 
Gr.  &  S.  379  (E.  C.  L.  R.  vol.  50).  The  9th  section  shows  that  this 
is  the  meaning  of  s.  7:  it  enacts  (<that  the  said  assignees  shall  be 
entitled  to  claim  and  demand  from  the  said  petitioner,  at  any  time  after 
the  said  final  order,  any  estate  and  effects  acquired  by  him  at  any  time 
after  such  order  shall  have  been  made ;  and  all  such  estate  and  effects, 
of  what  kind  soever,  and  wheresoever  situate,  shall  be  absolutely  vested 
in  such  assignees,  upon  their  filing  a  copy  of  their  claim,  served  upon 
the  petitioner  personally,  or  by  leaving  it  at  the  place  of  residence 
mentioned  in  his  notice  of  petition,  and  they  shall  hold  the  same  in 
like  manner  ""as  they  held  the  estate  and  effects  of  the  petitioner  r«  jfta 
transferred  by  force  of  the  final  order,  as  hereinbefore  provided  :**  '• 
and  then  follows  a  provision  as  to  the  mode  in  which  the  assignees  are 
to  obtain  possession  of  such  property.  Under  the  first  iact,  the  pro- 
perty did  not  vest  until  the  final  order, — s.  4.  Under  the  correspond- 
ing section  of  the  second  act,  it  vests  in  the  assignees,  by  virtue  of 
their  appointment,  before  the  final  order.  The  provisions  in  the  first 
act  as  to  after  acquired  property,  are  left  untouched  by  the  second  act. 
TCresswell,  J. — The  7th  section  of  the  5  &  6  Vict.  c.  116,  had  effect 
upon  the  same  property  as  the  vesting  clause  (s.  4)  of  the  7  &  8  Vict, 
c.  96  has,  and  is  not  altered  by  it.  If  so,  and  the  9th  section  remains 
unaltered,  what  necessity  was  there  for  making  any  new  provision  ?] 
The  legal  effect  is  the  same,  though  the  7th  section  is  altered  as  to  its 
machinery.  It  is  a  mistake  to  say  that,  under  the  former  act,  the  dis- 
charge was  only  given  by  s.  10.  Gillon  v.  Deare,  2  M.  Gr.  &;  S.  809  (E. 
C.  L.  R.  vol.  62),  3  D.  &  L.  417,  and  Wright  v.  Hutchinson,  4  M.  Gr.  &  S. 
569  (E.  C.  L.  R.  vol.  56),  show  that  a  discharge  may  be  pleaded  under 
s.  4.  In  s.  4  of  the  5  &  6  Vict.  c.  116,  the  order  is  called  a  final  order 
for  protection  and  for  vesting:  in  s.  10,  it  is  called  a  final  order  for  pro- 
tection and  distribution.  Under  the  22d  section  of  the  7  &  8  Vict.  c. 
96,  the  final  order  is  for  protection  only, — nothing  being  said  about 
vesting  or  distribtUion.  [Maule,  J. — ^Under  both  acts,  it  is  the  final 
order  that  enables  the  assignees  to  distribute.]  In  truth,  the  provisoes 
of  the  two  statutes  are  substantially  the  same :  the  only  difference  is, 
in  the  mode  in  which  they  are  to  be  worked  out.  [Maule,  J. — Sup- 
pose, instead  of  availing  himself  of  s.  10,  a  defendant,  in  pleading,— 
or  a  plaintiff,  in  replying  to  a  plea  of  set-off, — were  to  set  out  the  pro- 
ceedings and  the  order,  must  he  not  aver  *that  the  debt  was  r^AftA 
scheduled?]  Yes.  [Maule,  J. — ^But  you  say  that  that  does  ^ 
not  apply,  where  the  party  avails  himself  of  the  form  given  by  the  10th 
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section  ?]  Precisely  so.  If  the  debt  is  not  in  the  schedule,  that  omis- 
sion should  come  by  way  of  replication.  Our.  adv.  tndt. 
Crbsswkll,  J.,  now  delivered  the  judgment  of  the  court. 
This  demurrer  was  argued  before  us,  with  much  ingenuity,  during 
the  last  term.  In  support  of  the  demurrer,  it  was  contended,  that, 
although  the  alleged  order  for  protection  and  distribution  mentioned  in 
the  plea,  was  made  after  the  passing  of  the  7  &  8  Vict.  c.  96,  that  plea 
is  still  a  good  and  sufScient  plea  in  bar,  by  virtue  of  the  10th  section 
of  the  former  act,  the  5  &  6  Vict.  c.  116. 

By  the  Ist  section  of  that  act,  certain  persons  were  enabled  to  pre- 
sent a  petition  to  the  court  of  bankruptcy,  for  protection  fsom  process, 
and  the  court,  or  any  commissioner  to  whom  any^such  petition  was 
referred,  might  give  an  interim  order  for  protection  against  all  process 
whatever,  either  against  the  person  or  property  of  the  petitioner.  By 
section  4,  the  commissioner  was  authorized,  on  being  satisfied  of  certain 
matters,  to  grant  an  order,  « which  shall  be  called  9k  final  order ^  and 
shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all  pro- 
cess, and  for  the  vesting  of  his  estate  and  effects  in  an  assignee  to  be 
named  by  such  commissioner,  together  with  an  assignee  to  be  chosen 
by  the  creditors," — as  therein  mentioned.  By  the  5th  section,  the 
commissioner  was  empowered  to  renew  the  interim  order,  from  time  to 
time,  until  "the  final  order  for  protection  and  dietributum"  This 
plainly  refers  to  the  final  order  mentioned  in  the  preceding  section,  and 
*47'^1  ^^^^^f*^^®  gives  to  the  order  for  protecting  *the  person  of  the 
-^  petitioner,  and  for  vesting  his  estate  in  assignees,  the  designation 
of  "an  order  for  protection  and  distribution."  Section  7  provided, 
that,  from  and  after  the  passing  of  the  final  order,  all  the  present  and 
future  estate  of  the  petitioner  should  become  absolutely  vested  in  the 
assignees :  and  the  9th  section  gave  the  assignees  a  right  to  demand 
of  the  petitioner  all  property  acquired  by  him  after  the  final  order,  and 
enacted,  that,  upon  certain  steps  being  taken,  it  should  become  abso- 
lutely vested  in  the  assignees.  This  section  gave  rise  to  some  discus- 
sion as  to  the  meaning  of  the  if ori  future  in  section  7:  but  it  is  not 
necessary  to  deal  with  it,  in  deciding  this  case.  Then  came  section  10, 
by  which  it  was  enacted,  "  that,  if  any  suit  or  action  is  brought  against 
any  petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date 
of  filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit 
or  action,  that  such  petition  was  duly  presented,  and  a  final  order  for 
protection  and  distribution  made  by  a  commissioner  duly  authorized ; 
whereof  the  production  of  the  order,  signed  by  the  commissioner,  with 
proof  of  his  handwriting,  shall  be  sufficient  evidence." 

The  plea  in  the  present  case  is  framed  in  accordance  with  that 
section.  It  alleges,  that,  after  the  accruing  of  the  debts  in  the  intro- 
ductory part  of  the  plea  mentioned,  a  petition  for  the  protection  of 
the  defendant  from  process,  was  duly  presented,  that  a  final  order  for 
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protection  and  distribution  was  made,  and  that  the  said  debts  were 
contracted  before  the  filing  of  the  petition.  If  that  section  remains 
unaltered  by  any  subsequent  enactment,  we  think  that  the  plea  in  this 
form  must  be  held  to  be  a  good  plea  in  bar :  and  so  it  was  considered 
by  counsel  on  the  argument  of  the  case,  which  turned  upon  the  effect 
to  be  given  to  the  subsequent  statute  of  the  7  &  8  Yict.  c.  96,  the  1st 
section  of  which  recites  that  it  is  expedient  to  amend  the  5  &  6  Vict. 
c.  116 :  *but  the  74th  section  enacts  « that  nothing  herein  con-  r^j^rr/* 
tained  shall  be  construed  to  repeal,  affect,  or  in  any  manner  ^ 
alter  the  provisions  of  the  said  recited  act,  except  so  far  as  herein 
above  expressly  provided,  or  except  so  far  as  the  provisions  of  the  said 
recited  act  may  be  inconsistent  with,  or  at  variance  with,  the  provisions 
of  this  act." 

Now,  the  10th  section  of  the  former  act  is  not  expressly  repealed ; 
and  the  question  is,  whether  it  is  inconsistent  with,  or  at  variance  with, 
the  provisions  of  this  latter  act.  In  order  to  determine  this,  we 
must  inquire  what  was  the  nature  of  the  order  made  under  the  former 
statute,  and  which  the  10th  section  allowed  to  be  pleaded  in  bar. 

By  the  4th  section,  it  appears  that  it  was  a  final  order  for  protection 
of  the  petitioner  against  all  process,  and  for  vesting  his  estate  in  the 
assignees ;  which  final  order  is,  by  the  5th  section,  named  «  an  order 
for  protection  and  distribution."  2%ti  order  is,  by  the  10th  section, 
allowed  to  be  pleaded  in  bar,  in  all  actions  brought  for  or  in  respect  of 
a  debt  contracted  before  the  date  or  filing  of  the  petition.  The  4th 
section  is  not  expressly  repealed  by  the  subsequent  act,  but  is  incon 
sistent  with  the  22d  section  of  it,  whereby  it  was  enacted  that  the  final 
order  to  be  made  under  the  provisions  of  the  said  act,  as  amended  by 
this  act,  shall  protect  the  person  of  the  petitioner  from  being  taken  or 
detained  under  any  process  whatever,  in  the  cases  hereinafter  men- 
tioned (that  is  to  say),  «  from  all  process  in  respect  of  the  several  debts 
and  sums  of  money  due,  or  claimed  to  be  due,  at  the  time  of  filing  the 
petition,  from  such  petitioner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  as,"  &;c.,  limiting  its  operation  to  persons 
and  claims  named  in  the  schedule.  This  is  inconsistent  with  the  4th 
section  of  the  former  act,  which  applied  generally  to  all  debts  con- 
tracted *before  the  filing  of  the  petition ;  and  therefore  so  far  r-i^A^r. 
repeals  it.  *- 

Upon  the  same  principle,  it  appears  to  us,  that,  if  the  10th  section 
of  the  former  act  is  to  be  imported  into  the  7  &  8  Vict.  c.  96,  it  must 
be  with  the  qualification  that  the  final  order  shall  only  be  a  bar  to 
actions  brought  in  respect  of  debts  or  claims  mentioned  in  the  schedule*, 
for,  to  allow  it  as  a  bar  in  other  cases,  would  be  inconsistent  with  the 
latter  act. 

This  was  not  much  disputed  at  the  bar :  but  it  was  contended,  that 
the  plea  might  still  be  pleaded  in  the  form  before  given ;  and  that,  if 


477  PHILLIPS  i;.  PICKFORD.    H.  V.  1850. 

the  debt  was  not  in  the  schedule,  that  should  be  replied :  and  the  case 
of  Platcl  V.  Bevill,  2  Exch.  511,t  was  cited  as  an  authority  to  that 
effect :  and  so  it  is ;  but  the  question  principally  considered  in  that 
case,  was,,  whether  a  final  order  obtained  under  the  7  &  8  Vict.  c.  96, 
constitutes  an  absolute  bar  to  an  action  for  the  debts  as  to  which  it  is  a 
protection,  or  operates  only  as  a  protection  of  the  person  of  the  insol- 
vent. The  Court  of  Exchequer  decided  that  it  is  an  absolute  bar :  and, 
after  hearing  a  very  able  argument  on  that  question,  we  are  disposed  to 
agree  with  that  opinion,  but  abstain  from  binding  ourselves  by  a  decision 
on  the  point,  inasmuch  as  it  appears  to  us,  that,  assuming  the  final  order 
to  be  an  absolute  bar  in  all  cases  where  it  is  a  protection  at  all,  still  the 
plea  is  bad.  In  Platel  v.  Bevill,  the  attention  of  the  court  does  not 
appear  to  have  been  drawn  to  the  limited  operation  of  the  final  order 
made  under  the  7  &  8  Vict.  c.  96,  viz.,  that  it  applies  only  to  debts  in 
the  schedule,  and  not  to  all  debts  contracted  before  the  filing  of  the 
petition. 

In  framing  a  plea  in  bar  under  the  10th  section  of  the  5  &  6  Vict.  c. 
116,  it  was  necessary  to  allege  that  the  debt  sued  for  accrued  before 
*A7fn  filii^g  of  the  '^'petition,  to  show  that  it  was  a  matter  upon 
-'  which  the  final  order  might  operate ;  although  the  general  form 
of  plea  sanctioned  by  the  10th  section,  made  it  unnecessary  to  set  out 
the  proceedings  before  the  commissioner ;  it  being  the  intention  of  the 
legislature  that  matters  decided  by  the  commissioner  should  not  be 
again  disputed, — as  was  said  by  Tinbal,  C.  J.,  in  Cook  v.  Henson,  1 
M.  Gr.  &  S.  908  (E.  C.  L.  R.  vol.  60),  8  D.  &  L.  177.  Upon  the  same 
principle,  we  think,  that,  in  order  to  make  a  plea  in  bar  good  under  the 
10th  section  of  the  6  &  6  Vict.  c.  116,  construed  with  regard  to  the  7  & 
8  Vict.  c.  96,  it  should  allege,  not  only  that  the  debt  accrued  before  the 
filing  of  the  petition,  but  that  it  was  named  in  the  schedule. 

For  want  of  such  an  averment,  it  appears  to  us  that  this  plea  is  bad, 
and  that  our  judgment  must  be  for  the  plaintiff. 

But,  considering  the  doubtful  nature  of  the  question  that  is  argued, 
we  think  it  right  to  offer  the  defendant  leave  to  amend  his  plea,  on  the 
usual  terms.  Judgment  accordingly.(a) 

(a)  A  9peeial  atatate  does  not  derogate  from 'a  tpecial  atatute,  without  express  words  of 
derogation.  Jenk.  Cent  198,  ease  zi.  I  am  seised  of  the  manor  of  Dale,  and,  by  an  act  of 
parliament,  the  manor  is  given  to  J.  S.  in  fee,  with  a  proviso  that  all  rights  of  strangers  be 
saved :  Per  Brooke  (Seijeant) :  This  act  is  void,  by  reason  of  the  "contrariosity^  of  the  proviso. 
And  Ony  Palmes  (Seijeant)  held  (Jint)  the  ease  clear,  that  the  aot  is  good,  and  the  proviso 
void.  Which  was  affirmed  by  others.  I  did  ^woBre.  M.  7  H.  8,  Keilwey,  174|  pi.  4  And  see 
Walsingham's  case,  Plowd.  563;  Englefleld's  ease,  F.  Moore,  300,  1  Co.  Rep.  46,  47;  Dr. 
Foster's  case,  11  Co.  Rep.  56,  62,  68 ;  Owen  v.  Saunders,  1  Ld.  Raym.  158,  160.  See  also  F.  K. 
B.,  208,  H.  I.,  as  to  the  conflict  between  the  statute  of  Westm.  IL,  stat  1,  c.  21,  and  the  statute 
of  Westm.  n.,  stat  1,  o.  1  (the  statute  De  Bonis),  passed  in  the  same  session. 
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*CROLL  V.  EDGE.    Feb.  25.  [*47H 

The  plaintiff  declared  against  the  defendant  for  an  alleged  infringment  of  a  patent  for  'MmproTe- 
ments  in  the  mannfaetare  of  gas  for  the  purpose  of  illamination,  and  in  the  apparatus  used 
when  transmitting  and  measuring  gas."  The  defendant  pleaded, — fourthly,  that  the  plaintiff 
did  not  particalarly  descrihe  his  inrention,  and  in  what  manner  the  same  was  to  be  per- 
formed, ke.f — ^sixthly,  that  the  invention  described  in  the  specification,  was  a  different 
iareation  from  that  for  which  the  letters-patent  were  granted,  bj  reason  whereof  the  letter?- 
patent  were  roid.  At  the  trial,  the  plaintiff  pnt  in  a  specification,  the  title  of  which  described 
the  invention  to  be  of  "  improvements  in  the  mannfaetare  of  gas  for  illumination,  and  in  the 
apparatus  used  therein  and  when  transmitting  and  measuring  gas  -"  and  which  stated  it  to 
relate, — **  first,  to  a  mode  of  manufacturing  gas  for  the  purpose  of  illumination, — secondly,  to 
improvements  in  setting  and  heating  day  retorts  for  making  ooal-gas, — thirdly,  to  a  mode  of 
manufacturing  clay  retortt, — fourthly,  to  improvements  in  apparatus  for  measuring  gas  when 
it  is  being  transmitted  to  the  consumer :" — 

Held  that  there  was  a  material  variance  between  the  Invention  speeified,  and  that  described  in 
the  title  of  letters-patent ;  and,  consequently,  that  the  letters-patent  were  void ;  and  that  the 
objection  was  available  under  either  the  fourth  or  the  sixth  plea. 

This  was  an  action  upon  the  case  for  the  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  and  one  William  Richards, 
before  and  at  the  time  of  the  making  of  the  letters-patent,  and  of  the 
committing  of  the  grievances  by  the  defendant  as  thereinafter  mentioned, 
were  the  true  and  first  inventors  of  certain  "  improvements  in  the  manu- 
facture of  gas  for  the  purpose  of  illumination,  and  in  apparatus  used 
when  tran6^litting  and  measuring  gas :"  it  then  proceeded  to  allege  the 
grant  to  them  of  letters-patent,  dated  the  7th  of  March,  1844,  subject 
to  the  usual  condition  for  the  enrolment  of  a  specification  within  six 
calendar  months ;  and  averred  that  such  specification  was  duly  enrolled 
on  the  7th  of  September,  1844 :  Breach,  that  the  defendant,  well  know- 
ing the  premises,  but  contriving,  and  wrongfully  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  profits,  benefits,  and  advantages 
which  he  *might  and  otherwise  would  have  derived  and  acquired  r^An^ 
from  the  making,  using,  exercising,  and  vending  of  the  said  ^ 
invention,  after  the  making  of  the  said  letters-patent,  and  within  the 
•  term  of  years  in  the  said  letters  patent  mentioned,  to  wit,  on  the  11th 
of  September,  1845,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  and  within  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  England,  unlaw- 
fully and  unjustly,  without  the  leave  or  license,  and  against  the  will  of 
the  plaintiff  and  the  said  William  Richards,  or  either  of  them,  made 
and  sold  divers,  to  wit,  one  thousand  apparatus  to  be  used  for  trans- 
mitting and  measuring  gas,  with  certain  improvements  in  the  construc- 
tion thereof,  which  said  improvements  were  intended  to,  and  did,  imitate 
and  resemble  the  said  improvements  in  the  said  letters  patent  so  in- 
vented by  the  plaintiff  and  the  said  William  Richards  as  aforesaid,  in 
breach  of  the  said  apparatus,  and  against  the  privilege  so  granted  to 
the  plaintiff  and  the  said  William  Richards  and  their  assigns  as  afore- 
said ;  whereby  the  plaintiff  had  been  and  was  greatly  injured,  &c. 

VOL.  IX. — 21 
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The  defendant  pleaded,  amongst  other  pleas, — secondly,  non  eoneesnt; 
— fourthly,  that  the  plaintiff  and  the  said  William  Richards  did  not, 
nor  did  either  of  them  particularly  describe  and  ascertain  the  nature 
of  their  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed,  in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf 
alleged,  concluding  to  the  country ; — sixthly,  that  the  invention  in  the 
said  instrument  in  writing  particularly  described  and  ascertained,  was 
not  the  invention  for  which  the  said  letters  patent  were  granted,  but 
another  and  a  different  invention  ;  and  that,  by  reason  thereof,  the  said 
letters  patent,  and  the  rights,  liberties,  privileges,  benefits,  monopolies, 
♦dftll  ^^^  advantages  in  and  by  the  said  letters  *patent  granted,  and 
^  the  prohibitions  therein  contained,  before  and  at  the  said  several 
times  when,  &c.,  were,  and  still  remained,  wholly  void  and  of  no  effect, 
and  the  same  were  and  continued  wholly  lost  to  the  plaintiff;  wherefore 
the  defendant  at  the  said  several  times  when,  &c.,  in  the  declaration 
mentioned,  committed  the  said  several  grievances  in  the  declaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid ;  verification ; — 
seventhly,  that,  before  the  making  of  the  letters  patent,  the  plaintiff 
and  Richards,  by  their  petition  in  the  said  letters  patent  mentioned, 
represented  to  the  crown  that  the  said  invention  was  of,  amongst  other 
things,  improvements  in  the  manufacture  of  gas  for  the  purpose  of  illu- 
mination ;  whereas,  the  said  representation  was  false,  and  the  said  inven- 
tion was  not  an  invention  of  any  improvement  in  the  manufacture  of 
gas  for  the  purpose  of  illumination ;  whereby  the  crown  had  been  de- 
ceived in  the  grant,  &c.,  verification. 

The  plaintiff,  by  his  replication,  traversed  the  sixth  and  seventh  pleas, 
and  joined  issue  upon  the  others. 

The  cause  was  tried  before  Wilde,  0.  J.,  at  the  sittings  in  London, 
after  Trinity  term,  1847.  The  letters-patent,  which  were  put  in,  cor- 
responded with  the  claim  as  disclosed  in  the  declaration.  But  the  speci- 
fication, which  was  also  put  in  by  the  plaintiff,  recited  the  grant  of  a 
patent  with  a  somewhat  different  title, — stating  it  to  be  for  "  improve- 
ments in  the  manufacture  of  gas  for  the  purpose  of  illumination,  and 
in  the  apparatus  used  therein  and  when  transmitting  and  measuring 
gas."  The  invention  was  described  as  relating, — ((first,  to  a  mode  of 
manufacturing  gas  for  the  purpose  of  illumination, — secondly,  to  im- 
provements in  setting  and  heating  clay  retorts  for  making  coal-gas, — 
thirdly,  to  a  mode  of  manufacturing  clay  retorts, — and  fourthly,  to 
improvements  in  apparatus  for  measuring  gas  when  it  is  being  trans- 
*iift9T  ^^*^®^  *^  *^®  *con8umer.*'  Reference  was  then  made  to  the 
-'  drawings  annexed  to  the  specification,  and  the  specification  pro- 
ceeded to  describe  the  nature  and  the  mode  of  performing  each  of  those 
four  heads  of  claim. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  specification 
showed  an  invention  different  from  that  for  which  the  patent  was  granted, 
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inasmucli  as  it  claimed,  in  addition  to  the  improvements  in  the  manufac- 
tnre  and  measuring  of  gas,  the  making  of  clay  retorts. 

For  the  plaintiff,  it  was  insisted,  that  the  substantial  object  of  the 
specification  was,  improvements  in  the  manufacture  of  gas,  and  in  the 
apparatus  for  transmitting  and  measuring  it ;  and  that  the  making  of 
clay  retorts  was  only  subservient  to  the  manufacture  of  gas. 

The  learned  judge  inclined  to  think  the  objection  fatal;  and  a  verdict 
was  entered  for  the  defendant  on  the  fourth,  sixth,  and  seventh  issues, 
the  jury  being  discharged  from  finding  any  verdict  upon  the  other  issues, 
and  leave  being  reserved  to  the  plaintifi*  to  move  to  enter  the  verdict 
for  him  upon  all  or  any  of  the  issues  so  found  for  the  defendant,  with 
40«.  damages,  if  the  court  should  be  of  opinion  that  the  specification 
produced  sustained  the  patent.  It  was  also  agreed  that  the  lord  chief 
justice  should  be  considered  as  having  given  such  direction  as  the  court 
upon  the  argument  should  think  he  ought  to  have  given,  and  that  the 
party  against  whom  the  decision  might  be  given,  should  be  considered 
as  having  tendered  a  bill  of  exceptions  to  such  direction,  in  order  to 
obtain  the  opinion  of  a  court  of  error. 

Cfhannellj  Serjt.,  in  the  following  Michaelmas  term,  obtained  a  rule 
nisi  accordingly.  He  submitted, — first,  that  the  specification,  taken 
altogether,  did  not  claim  anything  beyond  what  the  letters-patent  enti- 
tled *the  patentees  to, — secondly,  that,  if  it  did  claim  something 
more,  the  matter  so  claimed  was  so  entirely  distinct  from  and 
independent  of  the  real  subject  of  the  plaintiff's  claim,  that  it  might  be 
rejected  as  surplusage,  and  did  not  vitiate  the  patent, — ^thirdly,  that  the 
fourth,  sixth,  and  seventh  pleas  were  not  properly  framed  to  raise  the 
objection. 

Byles,  Serjt.,  Webiter,  and  Dunean,  showed  cause,  in  Hilary  term, 
1849. — The  title  of  the  letters-patent  involves  two  heads  of  claim,  viz., 
<( improvements  in  the  manufacture  of  gas,"  and  "improvements  in 
apparatus  used  when  transmitting  and  measuring  gas."  The  invention 
recited  in  the  specification  is  of  something  totally  different :  it  is  of 
"  improvements  in  the  manufacture  of  gas  for  the  purpose  of  illumina- 
tion, and  in  the  apparatus  used  therein  and  when  transmitting  and 
measuring  gas,"— clearlyinvolving  a  claim  for  improvements  in  the  appa- 
ratus used  in  the  manufacture  of  gas.  It  is  clear  that  the  objection  is 
one  which  must  prevail,  if  properly  taken.  The  allegation  of  the  enrol- 
ment of  a  specification  is  a  material  one :  if  the  specification  cannot  be 
read,  the  plaintiff  does  not  support  his  declaration :  Walton  v.  Potter, 
3  M.  &  G.  411  (E.  C.  L.  R.  vol.  42),  4  Scott,  N.  R.  91,  Muntz  v.  Poster, 
6  M.  4;  G.  784  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  R.  471,  1  D.  &  L. 
787.  There  is  no  pretence  for  saying  that  the  improved  mode  of  making 
clay  retorts, — ^by  hydraulic  or  other  pressure, — is  an  improvement  in 
apparatus  for  « transmitting  and  measuring"  gas :  the  claim  is  clearly 
referable  only  to  apparatus  to  be  used  in  the  manufacture  of  gas :  and, 


[*488 


488  CROLL  v.  EDGE.    H.  Y.  1850. 

if  so,  it  is  a  claim  which  is  not  within  the  patent.  In  The  King  v. 
Wheeler,  2  B.  &  Aid.  345,  a  patent  had  been  granted  for  <<  a  new  or 
improved  method  of  drying  and  preparing  malt :"  in  the  specification 
*4R4.T  ^*  ^^  stated  that  *the  invention  consisted  in  exposing  malt,  pre- 
-*  viously  made,  to  a  very  high  degree  of  heat ;  but  it  did  not 
describe  any  new  machine  invented  for  that  purpose,  nor  the  state^ 
whether  moist  or  dry,  in  which  the  malt  was  originally  to  be  taken  for 
the  purpose  of  being  subjected  to  the  process,  nor  the  utmost  degree 
of  heat  which  might  be  safely  used,  nor  the  length  of  time  to  be  em- 
ployed, nor  the  exact  criterion  by  which  it  might  be  known  when  the 
process  was  accomplished :  and  it  was  held  that  the  patent  was  void, — 
first,  because  the  specification  was  not  sufficiently  precise,— Secondly, 
because  the  patent  appeared  to  be  for  a  different  thing  from  that  men- 
tioned in  the  specification.  [Maule,  J.— Does  every  excess  of  claim 
vitiate  a  patent  ?]  Yes,  unless  amended  under  the  provisions  of  Lord 
Brougham's  act,  5  &  6  W.  4,  c.  83,  s.  1.  This  defence  is  available 
under  non  concessit^  which,  as  Tindal,  C.  J.,  observes,  in  Bedells  v. 
Massey,  7  M.  &  G.  630  (E.  C.  L.  B.  vol.  49),  8  Scott,  N.  E.  337,  2  D. 
&  L.  322,  is  the  only  way  in  which  the  defendant  can  raise  the  question 
whether  that  which  the  plaintiff  claims  is  within  the  grant.  [Maule^ 
J. — Suppose  there  was  no  specification  at  all  enrolled, — could  you  show 
that  under  hon  concessit  f]  No.  In  Bunnett  v.  Smith,  13  M.  &  W. 
552,t  2  D.  &  L.  380,  upon  a  motion  for  leave  to  plead  fion  concessit^ 
amongst  other  pleas.  Pollock,  C.  B.,  inquires — «  What  is  the  object  of 
pleading  the  plea?"  Upon  which  Mr.  Hindmarch  replies — «<It  is  the 
proper  form  of  pleading,  so  as  to  enable  the  defendant  to  object  that 
the  title  in  the  patent  does  not  correctly  describe  the  invention."  And 
Parke,  B.,  adds, — "Yes,  that  is  so."  In  Hill  v.  Thompson,  3  Meriv. 
629, 1  Webster's  Patent  Cases,  237,  Lord  Eldon  says :  « In  his  direc- 

MR^il  *^^^^  *^  *^®  J^y>  *^®  j^^^gc  ^*s  stated  it  as  the  law  on  the  *8ub- 
-*  ject  of  patents, — ^first,  that  the  invention  must  be  novel, — 
secondly,  that  it  must  be  useful, — ^and,  thirdly,  that  the  specification 
must  be  intelligible.  I  will  go  further,  and  say,  that  not  only  must  the 
invention  be  novel  and  useful,  and  the  specification  intelligible,  but 
also  that  the  specification  must  not  attempt  to  cover  more  than  that 
which,  being  both  matter  of  actual  discovery,  and  of  useful  discovery, 
is  the  only  proper  subject  for  the  protection  of  a  patent.  And  I  am 
compelled  to  add  that,  if  a  patentee  seeks  by  his  specification  any  more 
than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered  ineffectual, 
even  to  the  extent  to  which  he  would  be  otherwise  fairly  entitled.  On 
the  oth^  hand,  there  may  be  a  valid  patent  for  a  new  combination  of 
materials  previously  in  use  for  the  same  purpose,  or  for  a  new  method 
of  applying  such  materials.  But,  in  order  to  its  being  effectual,  the 
specification  must  clearly  express  that  it  is  in  respect  of  such  new  com- 
bination or  application,  and  of  that  only,  and  not  lay  claim  to  the  merit 
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of  original  inyention  in  the  use  of  the  materials.  If  there  be  a  patent 
both  for  a  machine,  and  for  an  improvement  in  the  use  of  it,  and  it 
cannot  be  supported  for  the  machine,  although  it  might  for  the  improve- 
ment merely,  it  is  good  for  nothing  altogether,  on  account  of  its  attempt- 
ing to  cover  too  much."  At  all  events,  the  objection  is  sustainable 
under  the  sixth  plea,  which  states  that  the  invention  specified  is  not 
that  for  which  the  patent  was  granted.  There  is  no  case  in  which  it 
has  been  held  that  any  part  of  the  claim  can  be  rejected  as  surplusage. 
Lord  Ltndhurst,  in  Sturz  v.  De  la  Rue,  5  Russ.  324,  says  that,  « the 
description  in  the  patent  must  unquestionably  give  some  idea,  and,  so 
far  as  it  goes,  a  true  idea,  of  the  alleged  invention,  though  the  specifi- 
cation may  be  brought  in  aid  to  explain  it."  * 

*Channellj  Serjt.,  in  support  of  the  rule. — In  Morgan  v.  Sea-  r*  jo/* 
ward,  2  M.  &  W.  644,t  1  Webster's  Patent  Cases,  187,  Parks,  L  ^™ 
B.,  in  delivering  the  judgment  of  the  court,  says :  «  That  a  false  sug- 
gestion of  the  grantee  avoids  an  ordinary  grant  of  lands  or  tenements 
from  the  crown,  is  a  maxim  of  the  common  law :  and  such  a  grant  is 
void,  not  against  the  crown  merely,  but  in  a  suit  against  a  third  person  : 
Travell  v.  Carteret,  3  Lev.  134 ;  Alcock  v.  Cooke,  6  Bingh.  340  (E.  C. 
L.  R.  vol.  15),  2  M.  &  P.  626  (E.  C.  L.  R.  vol.  17).  It  is  on  the  same 
principle  that  a  patent  for  two  or  more  inventions,  when  one  is  not  new, 
is  void  altogether,  as  was  held  in  Hill  v.  Thompson,  8  Taunt.  37  (E.  C. 
L.  R.  vol.  4),  2  J.  B.  Moore,  424  (B.  C.  L.  R.  vol.  4),  and  Brunton  v. 
Hawkes,  4  B.  &  Aid.  541  (E.  C.  L.  R.  vol.  6) ;  for,  although  the  statute 
invalidates  a  patent  for  want  of  novelty,  and,  consequently,  by  force  of 
the  statute,  the  patent  would  be  void,  so  far  as  related  to  that  which 
was  old,  yet  the  principle  on  which  the  patent  has  been  held  to  be  void 
altogether,  is,  that  the  consideration  for  the  grant  is  novelty  of  all,  and, 
the  consideration  failing,  the  crown  being  deceived  in  its  grant,  the 
patent  is  void,  and  no  action  maintainable  upon  it."  In  Nickels  v. 
Haslam,  7  M.  A;  G.  378  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  97,  letters 
patent  were  obtained  for  improvements  in  the  manufacture  of  a  certain 
article :  the  specification  described  a  single  improvement  in  the  mode 
of  manufacturing  that  article :  and  it  was  held  that  this  was  not  an 
inconsistency  invalidating  the  patent.  Tindal,  C.  J.,  there  says: 
«^  The  objection  raised  by  this  plea  resolves  itself  into  something  like 
that  which  was  taken  in  a  case  which  we  had  in  the  Exchequer  Chamber 
last  term.  In  that  case, — Cook  v.  Pearce,  13  Law  Journ.,  N.  S.,  Q. 
B.  189, — ^it  was  held,  that  an  objection  cannot  be  taken  to  the  title  of 
a  patent,  unless  some  fraud  upon  the  crown,  or  detriment  *to  the  r^^AQfr 
public,  can  be  shown.  Here,  the  objection  is  only  to  the  title,  ** 
as  describing  the  patent  to  have  been  granted  for  improvements  in  a 
certain  manufacture,  whereas  the  specification  discloses  only  one  im- 
provement. This  is  certainly  a  most  subtle  objection:  if  the  term 
improvement  had  been  used^  it  would  have  been  nomen  coUectivum^  and 
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would  have  covered  any  number  of  improvements.  I  cannot  see  why 
the  variance,  if  it  be  one,  should  vitiate  the  patent,  the  objection  being 
merely  to  the  title  of  the  patent,  without  fraud  upon  the  crown  or  det- 
riment to  the  public."  The  question  here  is,  what  is  the  fair  meaning 
of  the  first  branch  of  the  plaintiffs'  claim.  They  were  bound  to  show 
some  sort  of  improvement  in  the  mode  of  manufacturing  gas  for  the 
purpose  of  illumination.  They  do  not  claim  the  making  of  retorts ;  but 
merely  the  use  of  clay  retorts  made  upon  the  principle  described  in  the 
specification,  as  ancillary  to  the  improved  manufacture  of  gas.  [Maulb, 
J. — Then  they  ought  to  have  claimed  the  usingy  and  not  the  making 
of  them.  The  specification  in  effect  describes  the  claim  to  consist  of 
two'things, — ^first,  the  manufacture  of  gas,  with  improvements  in  setting 
and  heating  clay  retorts, — secondly,  the  making  the  retorts.  Would 
the  making  of  clay  retorts  in  the  mode  described,  for  the  purpose  of 
being  used  in  the  manufacture  of  gas,  be  an  infringement  of  this 
patent  ?]  It  is  submitted  that  it  would  not.  The  making  of  the  retorts 
is  not  claimed,  but  merely  the  use  of  them  as  subservient  to  the  im- 
proved manufacture  of  that  which  was  the  real  subject-matter  of  the 
patent.  The  patentees  were  bound  to  describe  the  retorts  in  their  spe- 
cification, as  a  mode  of  producing  the  improved  result :  see  Clegg's 
Patent,  1  Webster's  Patent  Cases,  103. 

^M^nt^-i  The  next  question  is,  whether  the  patent  is  defeated  *by  the 
^  introduction  of  the  matter  which  comprises  the  third  head  of 
claim  in  the  specification :  and  that  depends  upon  whether  or  not  there 
is  any  plea  upon  the  record  adapted  to  raise  the  objection.  Boulton  »• 
Bull,  2  H.  Blac.  463,  is  an  authority  to  show  that  this  part  of  the  spe- 
cification may,  if  necessary,  be  rejected  as  surplusage.  There,  a  patent 
was  granted  to  A.  B.  for  a  new  invented  method  of  using  an  old  engine 
in  a  more  beneficial  manner  than  was  before  known.  The  specification 
stated  that  the  method  consisted  of  certain  prineiple9f  and  described  the 
mode  of  applying  those  principles  to  the  purposes  of  the  invention ;  and 
an  act  of  parliament,  reciting  the  patent  to  have  been  for  the  making 
and  mending  of  eertain  enginee  by  him  invented,  extended  to  A.  B.  for 
a  longer  term  than  fourteen  years  the  privilege  of  makingy  eonetruelingf 
and  selling  the  eaid  enginee.  This  court  was  divided  in  opinion  as  to 
whether  or  not  the  patent  was  valid.  The  case  afterwards  came  before 
the  Court  of  Queen's  Bench,  on  error, — Hornblower  v.  Boulton,  8  T.  ^ 
B.  d5, — ^where  it  was  unanimously  resolved  that  the  invention  was  the 
subject  of  a  patent,  and  the  patentee's  right  valid.  Etre,  C.  J.,  in 
delivering  his  opinion  in  the  court  befcw,  says: (a)  "Some  weighty 
observations  have  been  made  upon  parts  of  this  specification,  but  those 
parts  appear  to  me  not  properly  to  relate  to  the  method  described  in  the 
patent :  they  are  rather  intimations  of  new  methods  of  improvement  in 
fire-enginee,  and  some  of  them,  I  am  ready  to  confess,  either  very 

(a)  2  H.  Blae.  498. 
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loosely  described,  or  not  very  accurately  cooceiyed.  I  do  not  undertake 
to  pronounce  which,  but  one  or  the  other  is  pretty  clear.  They  are  the 
fourth  and  fifth  articles :  the  first,  second,  third,  and  sixth  appear  to 
me  to  belong  to  this  method,  and  very  *clearly  to  point  out  and  r^c^oq 
explain  the  method  to  any  man  who  has  a  common  acquaintance  '- 
with  the  subject,  and  to  be  intelligible  even  to  those  who  are  unac- 
quainted with  it.  If  there  be  a  specification  to  be  found  in  that  paper, 
which  goes  to  the  subject  of  the  invention  as  described  in  the  patent,  I 
think  the  rest  may  very  well  be  rejected  as  surplusage."  The  defence 
suggested  here  clearly  is  not  raised  upon  nan  concessity  which  merely 
traverses  the  grant  by  the  Queen  of  a  patent  for  these  improvements. 
The  fourth  plea  has  generally  been  supposed  to  put  in  issue  whether  or 
not  the  instructions  given  by  the  patentee  in  his  specification  are  suffi- 
cient to  enable  a  workman  of  competent  skill  to  practise  the  invention. 
That  plea,  therefore,  cannot  avail  the  defendant.  In  Neilson  v.  Har- 
ford, 8  M.  &  W.  806,t  1  Webster's  Patent  Cases,  831,  where  there  was 
a  similar  plea,  Lord  Abinger,  in  the  course  of  the  argument,  says :  (a) 
«^  If  the  specification  is  consistent  with  the  title,  that  would  be  sufficient.'* 
In  Derosne  v.  Fairie,  1  Webster's  Patent  Gases,  154,  158,  it  was  held 
that  the  objection  that  the  title  is  larger  than  the  invention,  is  not 
raised  by  a  plea  of  the  insufficiency  of  the  specification.  This  is  the 
converse  of  that  case ;  but  the  principle  is  the  same.  The  seventh  plea 
sets  up  fraud  by  the  patentees, — not  the  non-performance  of  something 
that  is  a  condition-precedent.  It  points  to  a  representation  made  by 
the  patentees  in  their  petition  to  the  crown  :  and  that  clearly  does  not 
let  in  this  defence.  And,  with  regard  to  the  sixth  plea, — suppose  the 
claim  for  making  clay  retorts  is  not  within  the  title,  it  is  a  separate  and 
distinct  thing,  and  may  be  rejected  as  surplusage.  In  the  case  of  an 
award,  excess  does  not  vitiate,  where  the  *matter  which  consti-  r-^^qr^ 
tutes  it  is  capable  of  being  severed  from  the  rest  of  the  award,  '- 
and  rejected  as  surplusage.  Our.  adv.  vult. 

Maulb,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  a  motion  for  a  new  trial,  in  an  action  upon  the  case  for  an 
infringement  of  a  patent,  which  was  described  in  the  declaration  to  be 
<^  for  certain  improvements  in  the  manufacture  of  gas  for  the  purpose 
of  illumination,  and  in  the  apparatus  used  when  transmitting  and 
measuring  gas."  There  were  several  pleas :  amongst  others,  was  one, 
— ^the  sixth, — which  stated  that  the  invention  described  in  the  specifi- 
cation was  a  different  invention  from  that  for  which  the  letters-patent 
were  granted,  and  that,  by  reason  thereof,  the  letters-patent  were  void. 
There  was  likewise  a  plea  of  non  concessit. 

At  the  trial  before  Wilde,  C.  J.,  a  verdict  was  found  for  the  defend- 
ant on  the  fourth,  sixth,  and  seventh  issues,  the  jury  being  discharged 
as  to  the  other  issues ;  and  a  rule  nisi  was  afterwards  obtained,  pursu- 

(a)  1  Webster's  Patent  Cases,  333. 
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ant  to  leave  reserved  at  the  trial,  to  enter  a  verdict  for  the  plaintiff  on 
those  issues  with  40«.  damages.  Upon  the  argument  of  that  rule,  the 
question  mainly  turned  upon  the  sufficiency  of  the  specification,  regard 
being  had  to  the  pleas  I  have  mentioned. 

It  appeared  that  the  letters-patent  had  been  granted  for  the  objects 
mentioned  in  the  declaration.  The  patent  was  properly  described  in 
the  declaration  as  a  patent  for  «<  improvements  in  the  manufacture  of 
gas  for  the  purpose  of  illumination,  and  in  the  apparatus  used  when 
transmitting  and  measuring  gas."  No  specification  appeared  to  have 
been  enrolled  of  any  patent  with  that  particular  title ;  but  a  specifica- 
«iqil  ^^^^  ^^^  enrolled,  reciting  the  grant  of  a  patent  with  a  title 

-'  '^'somewhat  similar  to  that  mentioned  in  the  declaration,  but  with 
the  additional  words  '^  therein  and"  interpolated  between  <<  used"  and 
(^when," — so  that  the  specification  as  enrolled  was  in  its  title  or  intro- 
ductory part  represented  as  being  a  specification  of  an  invention  «« for 
improvements  in  the  manufacture  of  gas  for  the  purpose  of  illumina- 
tion, and  in  the  apparatus  used  therein  and  when  transmitting  and 
measuring  gas."  The  insertion  is  slight  as  to  the  number  of  words, 
but  it  adds  most  materially  to  the  meaning  of  the  sentence,  and  extends 
substantially  the  grant  of  the  crown ;  because  the  title,  as  suggested 
in  the  specification,  represents  the  patent  as  being  a  patent  for  differ- 
ent kinds  of  apparatus  used  for  two  distinct  things,  viz.  the  making 
of  gas,  and  the  transmitting  and  measuring  it.  The  making  of  gas  is 
a  chemical  operation,  which  has  now  become  familiar,  and  consists  in 
evolving  from  coal,  or  other  suitable  material,  ordinarily  by  means  of 
heat,  the  gas  which  is  contained  therein  or  capable-  of  being  produced 
therefrom.  The  improvement  of  the  apparatus  used  in  that  process, 
is  described  in  the  specification  as  one  of  the  objects  of  the  patent. 
The  other  object  which  is  mentioned  in  the  title  of  the  specification  is, 
the  improvement  of  apparatus  used  in  « transmitting  and  measuring 
gas."  The  transmission  and  measuring  of  gas,  as  is  well  known,  are 
performed  by  sending  it  through  pipes  and  through  a  certain  instrument 
called  a  meter,  on  its  way  to  the  premises  of  the  consumer.  The  two 
objects  thus  referred  to  are  evidently  perfectly  distinct  from  and  inde- 
pendent of  each  other, — the  manufacture  of  gas  being  one  thing,  and 
the  issuing  it  for  consumption  another. 

Now,  the  patent  granted,  was,  a  patent  «  for  certain  improvements 
in  the  manufacture  of  gas  for  the  purpose  of  illumination,  and  in  the 
apparatus  used," — not,  "when  manufacturing  gas,"  but  "when  trans- 
^  .QJJ1  mitting  *and  measuring  gas."     The  title  did  not  profess  to  com- 

-*  prehend  improvements  in  any  apparatus  used  in  making  gas. 
The  patentees  in  representing  to  the  crown  the  nature  of  the  invention 
which  they  had  discovered,  did  not  give  the  crown  notice  that  they 
claimed  the  exclusive  use  of  any  apparatus  for  making  gas.  The  title 
of  the  patent  as  described  in  the  specification  is  one  which  comprehends 


9  MANNING,  GRANGER,  &  SCOTT.  492 

as  well  improvements  in  apparatus  for  making  gas,  as  improvements  in 
apparatus  used  in  its  transmission  and  metage.  And,  when  the  body 
of  the  specification  is  looked  at,  one  main  part  of  the  patentees'  claim 
consists  of  what  may  be,  and  probably  is,  a  new  mode  of  manufacturing 
clay  retorts, — an  apparatus  used  in  the  manufacture,  and  not  in  the 
transmitting  and  measuring  of  gas.  Any  person  reading  the  specifi- 
cation for  the  purpose  of  ascertaining  what  the  patentees  claimed  as 
their  exclusive  right,  would  see  without  doubt  that  a  material  branch 
of  their  claim,  and  of  the  patent  the  specification  of  which  they  were 
professing  to  enrol,  was,  an  improvement  in  apparatus  used  in  the  manu- 
facture of  gas.  Now,  no  patent  at  all  has  been  granted  to  them  for 
that :  and  it  appears  to  us  to  be  difficult  to  suppose  that  the  enrolling 
a  specification  in  the  terms  here  used  can  have  been  intended  as  other- 
wise than  an  attempt  on  the  part  of  the  grantees  to  remedy  an  oversight, 
and  so  to  alter  and  enlarge  the  patent.  It  seems  to  us  that  they  have 
specified  for  a  more  extensive  and  a  different  patent  from  that  which 
was  granted  to  them.  We  therefore  think  the  specification  insufficient : 
and  that  the  objection  properly  arises  on  the  sixth  plea.  Probably 
non  eoncesaity  or  the  fourth  plea, — which  states  that  the  plaintiff  and 
Richards  did  not  particularly  describe  the  nature  of  their  invention, 
and  in  what  manner  the  same  was  to  be  performed,  modo  et  formd^ — 
would  equally  raise  *the  defence,  if  the  sixth  plea  were  not 
enough  for  the  purpose. 

Upon  the  whole  we  think  that  the  direction  of  the  lord  chief  justice 
was  substantially  correct,  and  that  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  upon  the  fourth  or  the  sixth  issues,  or  on  both, 
at  his  election ;  and  consequently  that  the  rule  for  entering  the  verdict 
for  the  plaintiff  must  be  discharged.  The  postea  will  therefore  be 
stayed  until  the  first  day  of  the  next  term,  to  give  the  defendant  an 
opportunity  of  making  his  election,  and  of  applying  to  his  lordship  to 

enter  the  verdict  accordingly.  Rule  discharged. 

• 

Tbe  American  deeiBions  uphold  the  patent  in  it  would  he  open  to  the  objection  in  Cochrane 
many  cases  in  which  it  would  he  Toid  under  v.  Smethurst,  1  Stark.  Rep.  205,  for  the  specifl- 
the  English  law,  because  in  the  American  cation  shows  no  other  mode  of  dyeing  and  finish- 
patents  the  specification  is  part  of  the  patent,  ing  silks,  than  by  the  use  of  an  improved  reel 
and  can  be  resorted  to  to  aid  in  the  construction  and  an  improved  silk  frame ;  and  the  patent 
of  the  obscurity  or  ambiguity  of  the  words  of  ought  to  be  for  these  improvements.  But  as  the 
the  patent  itself:  2  Kent  Com.  371,  note,  specification  forms  a  part  of  the  patent  and 
Thus  in  Barrett  o.  Hall,  1  Mason,  447,  Judge  controls  the  generality  of  the  preceding  terms, 
Stobt  said :  "  The  patent  is  '  for  a  new  and  it  is  to  be  construed  a  patent  for  a  mode  of 
useful  improvement,  being  a  mode  of  dyeing  and  dyeing  and  finishing  silk  woven  goods,  by 
Anisbing  all  kinds  of  silk  woven  goods.'  If  means  of  an  improved  reel  and  an  improved 
these  terms  alone  were  to  be  considered  as  silk  frame." 
deeoriptive  of  the  subject-matter  of  the  patent. 


[*493 
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BOULTER  ».  PEPLOW. 
BOULTER  V.  BROOKE.    Jan.  12. 

A.,  B.,  and  C,  by  an  agreement  in  writing,  hired  premises  of  D. :  the  premises  so  hired  were 
intended  to  be,  and  were  used  for  the  purposes  of  a  joint-stock  company,  of  which  A.,  B.,  and 
C.  were  at  the  time  of  the  oontraet  committee-men :  rent  was  for  some  time  paid  by  the  com- 
pany, but  ultimately  became  in  arrear;  whereupon  D.  sued  A.,  B.,  and  C.  upon  the  agree- 
ment: B.  and  C.  suffered  judgment  by  default^  and  D.  recovered  the  amount  of  rent 
and  costs  against  A : — 

Held,  that  A.  was  entitled  to  sue  B.  and  C.  for  contribution ;  and  that  his  remedy  against  B.  was 
not  affected  by  the  circumstance  of  B/s  having  ceased  to  be  a  member  of  the  committee  before 
the  accruing  of  the  rent  in  respect  of  which  the  action  was  brought. 

These  were  actions  of  debt  for  money  paid,  money  lent,  and  money 
found  due  upon  an  account  stated.  The  defendant  in  each  case  pleaded 
nunquam  indebitatus ;  upon  which  issue  was  joined. 

Boulter  r.  Peplow  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in 
London  after  Trinity  term  last.  It  appeared,  that,  by  an  agreement 
bearing  date  the  11th  of  April,  1846,  Messrs.  White  and  Gillett  de- 
AQAn  °^^sed  to  Boulter,  Peplow,  and  Brooke,  who  were  described  in  *the 
^  agreement  as  three  of  the  provisional  committee  of  the  Universal 
Gas  Light  Company,  certain  premises  situate  at  No.  11,  Old  Jewry 
Chambers,  in  the  city  of  London,  at  the  yearly  rent  of  80Z.,  which 
Boulter,  Peplow,  and  Brooke,  thereby  agreed  to  pay.  The  premises 
were  taken  possession  of,  on  behalf  of  the  proposed  company,  on  the 
27th  of  April.  The  deed  of  settlement  of  the  company  was  registered 
on  the  29  th  of  September,  in  the  same  year.  White  and  Gillett  having 
brought  an  action  against  Boulter,  Peplow,  and  Brooke,  to  recover 
arrears  of  rent  from  Christmas,  1846,  to  Lady  Day,  1848,  Peplow  and 
Brooke  suffered  judgment  to  go  by  default,  and  a  verdict  having  been 
obtained  against  Boulter,  the  amount  of  the  damages  and  costs  was 
levied  upon  him;  and  he  brought  these  actions  against  Peplow  and 
Brooke  to  recover  contribution. 

On  the  part  of  the  defendants,  it  was  objected,  that  the  actions  were 
not  maintainable,  inasmuch  as  Boulter,  Peplow,  and  Brooke  were  partners 
in  the  company  for  whose  use  the  premises  were  taken. 

To  this  it  was  answered  that  there  was  no  partnership  at  the  time  this 
contract  was  entered  into,  the  deed  of  settlement  not  having  been  regis- 
tered, and  no  complete  company  having  been  formed. 

The  lord  chief  justice  overruled  the  objection,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him  or  a  nonsuit. 

On  the  part  of  the  defendant,  a  copy  of  the  registered  deed  of  settle- 
ment, dated  the  20th  of  September,  1846,  was  offered  in  evidence.  It 
was  produced  by  a  clerk  from  the  office  of  the  registrar-general  of  joint- 
stock  companies,  but  was  not  stamped.  Endorsed  upon  it,  pursuant 
to  the  9  &  10  Vict.  c.  110,  s.  7,  sched.  (B),  was  the  following  certifi- 
cate : — 
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<*  We  do  hereby  certify  that  the  within-written  *deed  is  the  r+^or 
deed  of  Bettlement  of  The  Universal  Gas  Light  Company,  and  ^ 
that,  to  the  best  of  our  knowledge,  the  particulars  therein  contained 
are  correctly  set  forth.  (Signed)        "  John  M.  Field, 

«  E.  Boulter." 

For  the  plaintiff,  it  was  insisted  that  the  copy  was  not  admissible  to 
prove  either  the  execution  or  the  contents  of  the  deed,  but  that  the 
original  should  have  been  produced,  or  a  certified  copy  or  extract, 
according  to  the  7  &  8  Vict.  c.  110,  s.  18.(a) 

The  learned  judge  ruled  that  the  copy  was  admissible  on  the  princi- 
ple established  by  Slatterie  v.  Pooley,  6  M.  A;  W.  664.  f 

It  appeared  that  the  deed  had  been  executed  by  the  plaintiff  and  by 
Peplow  and  Brooke ;  and,  after  reciting  that  there  was  due  to  the  de- 
fendant Peplow,  as  one  of  the  provisional  committee,  the  sum  of  574Z. 
is.  6(2.,  for  moneys  advanced  by  him  towards  the  formation  of  the 
company,  for  contingent  expenses,  rent  of  offices^  &c.,  the  deed  con- 
tained the  following  amongst  other  clauses, — 1.  That  the  company  should 
be  named  "The  Universal  Gas-Light  Company."  4.  That  the  business 
*of  the  company  should  be  conducted  at  No.  11,  Old  Jewry  Cham-  r^^Aqa 
bers.  7.  That  the  plaintiff  and  the  defendants  should  be  three  ^ 
of  the  directors.  82.  That  the  directors  should  provide  and  maintain 
offices  and  other  convenient  rooms,  as  they  should  deem  fit,  for  conduct- 
ing the  business  of  the  company.  152.  That  the  several  parties  to  the 
deed  did  thereby  ratify  and  confirm  all  acts,  deeds,  matters,  and  things 
which,  up  to  that  date,  had  been  done,  executed,  and  performed  by  the 
then  directors  of  the  company,  or  any  of  them,  or  by  the  order  and 
direction  of  them,  or  any  of  them,  in  regard  to  the  formation  and  busi- 
ness of  the  company,  the  funds  and  property  thereof,  or  in  any  wise 
relating  thereto. 

A  verdict  having  been  found  for  thfe  plaintiff,  damages  45Z.  11«., 

ByleSj  Serjt.,  in  Michaelmas  term  last,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant. He  referred  to  Sadler  v.  Nixon,  5  B.  &  Ad.  936  (E.  C.  L.  R.  vol. 
27),  Helme  v.  Smith,  7  Bingh.  709  (E.  C.  L.  R.  vol.  20),  5  M.  &  P. 
744  (E.  C.  L.  R.  vol.  16),  and  Pearson  v.  Skelton,  1  M.  &  W.  504,t 
and  to  Collier  on  Partnership,  2d  edit.  p.  188. 

(a)  Which  eDacta  "That  eTery  |>enon  shall  he  at  liberty  to  inspect  the  returns,  deeds, 
registers,  and  indexes  which  shall  be  made  to  or  kept  by  the  said  registrar  of  joint  stock 
companies,  and  that  there  shaU  be  paid  for  such  inspection  such  fees  as  may  be  appointed  by  the 
commissioners  of  Her  Majesty's  treasury  in  that  behalf,  not  exceeding  1«.  for  each  such  inspec- 
tion ;  and  that  any  person  shaU  be  at  liberty  to  require  a  copy  or  extract  of  any  snch  return  or 
deed,  to  be  certified  by  the  said  registrar ;  and  there  shall  be  paid  for  such  certified  copy  or 
extract  such  fee  as  the  commissioners  of  Her  Majesty's  treasury  may  appoint  in  that  behalf,  not 
exceeding  M,  for  each  folio  of  such  copy  or  extract;  and  that,  in  aU  courts  of  law  and  equity,  and 
ttUewhere,  every  such  copy  or  extract  so  certified  shall  be  received  in  evidence,  without  proof 
of  the  signature  thereto,  or  of  the  seal  of  oflice  affixed  thereto." 
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Kinglake,  Serjt.,  and  PaBhley\,  now  showed  cau8e.(a) — The  plaintiff 
and  the  two  defendants,  Peplow  and  Brooke,  were  clearly  liable  to 
*4Q71  ^^^^®  ^^^  Gillett.     At  *the  time  the  contract  in  question  was 

^  entered  into,  the  company  had  not  been  formed:  it  was  not 
proved  that  there  was  any  provisional  committee :  but  these  three  per- 
sons, Boulter,  Brooke,  and  Peplow,  took  upon  themselves  individually 
to  hire  the  offices.  They  clearly  had  no  authority  to  bind  the  rest  of 
the  committee,  if  any  did  exist ;  Wyld  v.  Hopkins,  15  M.  k  W.  517,t 
Barker  v.  Stead,  3  M.  Gr.  &  S.  946  (E.  C.  L.  R.  vol.  54).  There  is 
nothing  to  prevent  a  co-contractor  from  bringing  an  action  against  those 
who  may  be  associated  with  him  in  an  undertaking  of  thi^  sort.  In 
Lucas  V.  Beach,  1  M.  &  G.  417  (E.  C.  L.  R.  vol.  39),  1  Scott,  N.  R. 
350,  the  plaintiff  entered  into  an  express  contract  with  a  committee  of 
individuals  associated  together  for  the  purpose  of  obtaining  an  act  of 
parliament  for  making  a  turnpike-road,  to  do  certain  work  for  a  specified 
sum :  he  afterwards  caused  his  name  to  be  inserted  in  the  list  of  sub- 
scribers, for  two  shares :  and  it  was  held  that  he  was  not  thereby  pre- 
cluded from  recovering  upon  such  express  contract.  A  mere  preliminary 
arrangement  will  not  constitute  a  partnership ;  as  was  held  in  Fox  v. 
Clifton,  6  Bingh.  776  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  676,  Fox  v.  Frith,  10 
M.  &  W.  131,t  and  many  other  cases.  Reliance  was  placed,  on  the  part 
of  the  defendant,  at  the  trial,  upon  Holmes  v.  Higgins,  1  B.  &  C.  74  (E. 
0.  L.  R.  vol.  8),  2  D.  &  R.  196  (E.  C.  L.  R.  vol.  16).  There,  a  number 
of  persons,  including  the  plaintiff  and  the  defendant,  had  associated 
themselves  together  for  the  purpose  of  obtaining  a  bill  in  parliament  to 
make  a  railway ;  the  defendant  acted  as  chairman ;  the  plaintiff,  who 
was  the  surveyor,  brought  an  action,  for  work  done  by  him  as  such, 
against  the  defendant ;  and  it  was  held,  that  the  action  was  not  main- 
tainable against  the  partnership,  on  the  ground  that  the  same  person 
could  not  be  both  plaintiff  and  defendant  in  the  same  action.  [Cress- 
*4.Qftl  ^^^^>  ^' — ^^®  decision  there  is  put  upon  the  ground  of  liability 

^  to  ^contribution.]  There,  as  in  Wilson  v.  Viscount  Curzon,  15 
M.  k  W.  532,t  there  was  no  express  contract  between  the  plaintiff  and 
the  defendant,  and  no  duty  implied  by  law  to  indemnify  the  plaintiff. 
Chadwick  v.  Clarke,  1  M.  Gr.  &  S.  700  (E.  C.  L.  R.  vol.  60),  where 
Holmes  v,  Higgins  was  referred  to,  is  an  authority  to  show  that,  under 
circumstances  like  those  of  the  present  case,  an  action  will  lie  upon  an 
express  contract.  Edger  v.  Knapp,  6  M.  &  G.  763  (E.  C.  L.  R.  vol. 
44),  6  Scott,  N.  R.  707,  is  directly  in  point.     There,  four  persons  who 

(o)  The  rnleB  not  haring  been  moyed  within  the  first  four  days  of  Michaelmas  tenn,  bat 
haying  been  placed  in  the  Hat  of  reserved  motions,  and  no  notice  of  that  faet  baTlng  been  given 
to  the  plaintiff,  Kinglake,  Seijt,  objected  that  the  defendanta  ought  not  to  be  heard  in  snpport 
of  their  rules  nntil  the  judgments  which  had  been  regularly  signed  had  been  set  aside.  And  the 
costs  paid. 

Maule,  J. — The  defendants  must  pay  the  costs. 

[See  Lester  v.  Lazarus,  4  Dowl.  P.  C.  -A4,  Doe  d.  Duncan  v.  Edwards,  7  DowL  P.  C.  547, 
£mbUn  o.  Dartnell,  12  M.  A  W.  8S0,t  1  D.  A  L.  1010.] 
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had  acted  as  directors  of  a  proposed  railway  company,  being  sued  for 
debts  contracted  on  account  of  the  concern,  jointly  retained  an  attorney 
to  defend  them,  on  their  personal  responsibility ;  and  it  was  held,  that 
one  of  the  four,  who  had  paid  the  attorney's  bill,  was  entitled  to  sue 
the  others  for  contribution.     [Orbsswell,  J. — Suppose  the  premises 
had  originally  been  taken  upon  the  credit  of  the  company ;  and,  after 
a  distress  for  rent,  these  three  persons  had  jointly  entered  into  an  inde- 
pendent contract  to  pay  the  amount,  and  one  of  them  had  afterwards 
paid  the  whole, — could  he  not  have  sued  the  others  for  contribution  ?j 
Clearly  he  might.    Nothing  that  was  afterwards  done  here  could  in  any 
respect  vary  the  nature  of  the  contract  of  the  11th  of  April,  1846.   In 
Story  on  Partnership,  §  221,  it  is  said :  «  The  ground  why  at  law,  inde- 
pendent  of  any  special  covenant,  or  any  distinct  several  contract, 
one  partner  cannot  maintain  a  suit  against  the  other  partners  for 
moneys  paid,  or  advanced,  or  contributed,  or  liabilities  incurred,  on 
account  of  the  partnership,  may  be  readily  explained  in  a  satisfactory 
manner.     In  the  first  place,  upon  the  mere  technical  principles  of  the 
common  law,  one  partner  cannot  sue  the  others  for  a  contribution  or 
payment  made  for  a  joint  partnership  liability;   for,  in  such  a  suit 
all  the  partners,  including  himself,  must  be  made  defendants ;  and  it 
is  clear,  upon  the  acknowledged  principles  of  pleading,  at  the  common 
♦law,  that  a  party  cannot  at  once  be  a  plaintiff  and  a  defendant  r^,4qq 
in  the  same  suit ;  or,  in  other  words,  he  cannot  sue  himself,  either  ^ 
alone,  or  in  conjunction  with  others.    But  a  reason  far  more  satisfactory, 
because  it  is  in  no  shape  founded  upon  technical  principles,  is,  that, 
until  all  the  partnership  concerns  are  ascertained  and  adjusted,  it  is 
impossible  to  know  whether  a  particular  partner  be  a  debtor  or  a  cre- 
ditor of  the  firm ;  for,  although  he  may  have  advanced  large  sums  of 
money  on  account  thereof,  he  may  be  indebted  to  the  firm  in  a  much 
larger  amount.     Now,  a  settlement  of  all  the  partnership  concerns  is 
ordinarily,  during  the  continuance  of  the  partnership,  unattainable  at 
law ;  and,  even  in  equity,  it  is  not  ordinarily  enforced,  except  upon  a 
dissolution  of  the  partnership.     If  one  partner  could  recover  against 
the  other  partners  the  whole  amount  paid  by  him  on  account  of  the 
partnership,  they  would  immediately  have  a  cross  action  against  him 
for  the  whole  amount,  or  his  share  thereof;  and,  if  he  could  recover 
only  their  shares  thereof,  then,  in  order  to  ascertain  those  shares,  a  full 
account  of  all  the  partnership  concerns  must  be  taken,  and  the  partner- 
ship itself  wound  up.     This  would  manifestly  be  a  most  serious  incon- 
venience, as  well  as  a  change  of  the  original  contract,  from  a  joint 
contract  of  all  the  partners,  in  Bolidoy  to  a  several  contract,  each  for  his 
own  aliquot  part  of  the  final  balance  due  to  a  particular  partner  upon 
a  special  transaction.     And,  in  cases  of  this  sort,  the  maxim  may  justly 
apply,  ^Frustra  petis,  quod  %tatim  alteri  redder e  cogeris,*  or,  as  it  is 
sometimes   expressed,   « Frustra  peterit^  quod  mox  rediturus  esset/  " 
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These  reasons  do  not  apply  to  such  a  case  as  the  present.  In  Fitzher- 
bert's  Natura  Brevium,  P.  162  B.  C,  it  is  said  that  "  The  writ  of  con- 
tribution lieth  where  there  are  tenants  in  common,  or  who  jointly  hold 
a  mill  pro  indivUoy  and  take  the  profits  equally,  *and  the  mill 
falleth  into  decay,  and  one  of  them  will  not  repair  the  mill ; 
now,  the  other  shall  have  a  writ  to  compel  him  to  be  contributory  to  the 
reparations.  And,  if  there  be  three  or  four  coparceners  of  lands,  and 
the  eldest  sister  do  the  suit  to  the  lord  of  whom  the  lands  are  holden, 
for  all  the  coparceners,  and  the  others  will  not  allow  her  their  propor- 
tion for  her  charges  and  losses  for  the  same  suit ;  that  coparcener  who 
did  the  suit  may  have  this  writ  of  contribution."  One  of  several  co- 
sureties in  a  bond  may  recover  against  any  one  of  the  others  his  aliquot 
proportion  of  the  money  paid  by  him  under  the  bond,  regard  being  had 
to  the  number  of  sureties :  Cowell  v.  Edwards,  2  Bos.  &  Pull.  268. 
Here,  the  defendant  was  by  the  plaintiff's  payment  relieved  from  a  per- 
sonal liability.  [Maulb,  J. — ^And  the  plaintiff  paid  the  money  under 
legal  compulsion, — ^whu^h  is  equivalent  to  request.]  Hence,  an  implied 
assumpsit  arose  on  the  defendant's  part  to  repay  his  proportion.  Most 
of  the  authorities  upon  this  subject  will  be  found  collected  in  Davies  r. 
Humphreys,  6  M.  &  W.  153,t  and  commented  on  by  Parke,  B.,  in 
delivering  the  judgment  of  the  court.  The  law  does  not  affect  to  do 
complete  justice  in  these  cases  between  the  parties :  where  there  are  six 
sureties,  three  of  whom  turn  out  to  be  insolvent,  and  one  of  the  three 
solvent  parties  pays  the  whole,  it  would  seem  to  be  but  reasonable  that 
the  contribution  of  the  other  two  should  be  in  thirds ;  but  the  rule  of 
law  is  otherwise,  and  holds  each  liable  only  to  reimburse  his  co-surety 
to  the  extent  of  one-sixth :  Browne  v.  Lee,  6  B.  &  0.  689  (E.  C.  L.  R. 
vol.  18),  9  D.  &  R.  700  (B.  C.  L.  R.  vol.  22);  Kemp  v.  Pinden,  12  M. 
&  W.  421.t  Even  in  the  case  of  a  partnership,  assumpsit  will  lie  for 
the  balance  of  an  adjusted  account :  Foster  v.  Allanson,  2  T.  R.  479 ; 
Moravia  v.  Levy,  2  T.  R.  483  {a). 

*^on  *'^^^  certified  copy  of  the  deed  of  settlement  was  improperly 
^  received  in  evidence :  it  was  not  admissible  to  prove  either  the 
execution,  or  the  contents,  of  the  deed.  The  doctrine  of  Slatterie  r. 
Pooley,  6  M.  &  W.  664,t  which  was  supposed  to  justify  its  reception, 
is  this, — that  an  admission  by  a  party,  may  be  proof  of  afact,  but  not 
that  it  admits  the  contents  of  a  deed.  [Maulb,  J. — ^What  the  party 
says,  about  the  contents  of  a  deed,  is  primary  and  original  evidence.] 
The  case  of  Slatterie  v.  Pooley  is  not  to  be  extended.  [Maulb,  J. — 
It  certainly  is  not  very  satisfactory  in  its  reasons.  The  decision  was 
founded  upon  a  passage  in  Phillips  on  Evidence,  8th  edit.  vol.  I.  p. 
364,(a)  which  in  itself  does  not  seem  to  me  to  be  very  sound.  What 
the  party  himself  says,  is  not  before  the  jury, — but  only  the  witness'? 
representation  of  what  he  said.     What  a  man  says,  is,  generally,  and 

(o)  But  Fee  10th  edit.  Vol.  L  pp.  321—324. 
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very  properly,  evidence  against  him :  but  a  verbal  representation  by  a 
third  person  is  quite  another  thing.(a)]  The  doctrine  of  Slatterie  v. 
Pooley  was  under  discussion  in  this  court  in  Bringloe  v,  Goodson,  6  N. 
0.  738,  8  Scott,  71,  and  Howard  v.  Smith,  3  M.  &  G.  254  (E.  C.  L. 
R,  vol.  42),  3  Scott,  N.  R.  574,  in  the  latter  of  which  it  is  somewhat 
narrowed.  The  deed  is  only  before  the  court  with  reference  to  the 
admission  that  it  is  the  deed  referred  to.  [Matjle,  J. — I  rather  think 
the  rule  laid  down  in  Slatterie  v,  Pooley  has  been  extended  to  all  the 
words  of  the  instrument.]  The  rule,  at  all  events,  does  not  apply, 
where  there  is  an  attesting  witness :  Bailey  v.  ♦Bidwell,  13  M. 
4;  W.  73  ;t  Streeter  v.  Bartlett,  6  M.  Gr.  &  S.  562  (E.  C.  L.  R. 
vol.  57).  In  the  latter  case,  it  was  held,  that,  in  order  to  prove  an 
admission  of  a  debt,  by  the  medium  of  an  entry  in  a  schedule  filed  by 
the  defendant  in  the  insolvent  debtors  court,  it  is  necessary  to  prove 
the  defendant's  signature,  by  calling  the  subscribing  witness, — even 
where  the  document  has  been  acted  upon  by  the  court.  [Maule,  J. — 
You  might  as  well  attempt  to  dispense  with  the  attesting  witness,  by 
proving  that  the  party  had  sealed  and  delivered  the  deed, — the  very 
thing  the  attesting  witness  is  required  for.]  The  act  requires  the  deed 
to  be  enrolled  by  two  of  the  directors :  is  the  whole  body  to  be  bound 
by  the  admission  of  the  two  who  deposit  the  deed?  In  Molton  v. 
Harris,  2  Esp.  N.  P.  C.  549,  it  was  held  that  the  memorial  of  a  con- 
veyance that  has  been  registered,  is  not  evidence  of  the  contents  of 
such  conveyance,  unless  notice  has  been  given  to  the  opposite  party  to 
produce  the  conveyance.  [Maule,  J. — That  case  was  decided  about 
half  a  century  before  Slatterie  v.  Pooley.]  In  Doe  d.  Loscombe  v. 
Clifford,  2  Car.  k  K.  448  (E.  C.  L.  R.  vol.  61),  it  was  held,  that  an 
examined  copy  of  a  memorial  of  a  purchase-deed,  registered  in  Mid- 
dlesex, under  the  statute  7  Ann.  c.  20,  is  only  receivable  as  secondary 
evidence  of  the  deed,  against  the  parties  to  the  deed,  and  all  persons 
claiming  under  them ;  and  that  the  fact  that  A.  mortgaged  the  pro- 
perty to  B.,  and  delivered  this  deed  to  B.  as  mortgagee,  is  not  sufiicient 
to  make  it  secondary  evidence  against  A.  That  was  a  decision  by  one 
of  the  judges  who  were  parties  to  Slatterie  v,  Pooley.  [Maule,  J. — I 
cannot  help  thinking  that  "secondary"  is  a  mistake  there.]  In  Wol- 
laston  V.  Hakewill,  8  M.  &  G.  297  (E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R. 
593,  the  registered  memorial  of  a  deed  conveying  lands  in  Middlesex, 
was  held  to  be  secondary  evidence  of  the  contents  of  such  deed,  against 
the  personal  representatives  of  the  party  by  whom  such  deed  is  regis- 
tered. The  case  of  ♦The  Fishmongers'  Company  v.  Robertson,  r^rr^o 
f  M.  Gr.  &  S.  60  (E.  C.  L.  R.  vol.  50),  is  also  an  authority  in  •■ 
favour  of  the  plaintiff,  so  far  as  regards  the  opinion  of  Tindal,  C.  J., 

(a)  According  to  Slatterie  v.  Pooley,  wbat  A.  statcR  as  to  what  6.,  a  party,  haa  said  respecting 
the  oontenti  of  a  document  which  B.  has  seen,  is  adminnble,  whilst  what  A.  states  respecting  a 
document  which  he  himself  has  seen,  is  not  admissible, — although,  in  the  latter  case,  the 
obanoe  of  error  is  single,  in  the  former,  doable. 
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which  is  unaffected  by  the  subsequent  decision  of  the  court  of  eiTor.(a) 
[Maulb,  J. — ^In  that  case  it  was  sought  to  prove  an  admission  by  a 
defendant,  that  a  certain  paper  was  the  original  agreement :  and  it  was 
objected  that  that  could  not  be  done  without  calling  the  attesting  wit- 
ness. That  can  have  nothing  to  do  with  this  case.]  The  Court  of 
Queen's  Bench  in  Ireland,  in  a  recent  case  of  Lawless  v.  Quale,  8  Irish 
Law  Reports,  882,  express  very  strong  disapprobation  of  the  doctrine 
of  Slatterie  v.  Pooley.  That  was  an  action  of  use  and  occupation :  the 
plaintiff  proved  by  a  witness,the  fact  of  the  occupation  by  the  defendant, 
and,  on  his  cross-examination,  he  admitted  that  there  was  a  written 
agreement  in  existence,  which  the  plaintiff  did  not  produce :  and  it  was 
held,  that  such  instrument  ought  to  have  been  given  in  evidence,  and 
that  a  declaration  by  the  defendant,  of  holding  at  a  particular  rent, 
was  not  admissible.  Pennefather,  C.  J.,  there  says :  <<  Several  cases 
were  cited  for  the  purpose  of  establishing,  not  that  the  broad  principle 
of  law  was  not  right,  but  that,  in  these  particular  cases,  certain  excep- 
tions to  the  rule  of  evidence  may  have  been  introduced,  which  would 
admit  the  introduction  of  parol  evidence.  The  case  of  Newhall  v. 
Holt,  6  M.  &  W.  662,  t  was  relied  on.  That  was  an  action  for  goods 
sold  and  delivered,  and  on  an  account  stated ;  and  it  was  held  that  a 
parol  admission  by  the  defendant  of  the  debt  due,  was  evidence  under 
the  account  stated,  though  it  appeared  there  was  a  written  agreement 
relative  to  the  goods.  This  was  the  decision  of  the  court,  though 
Parke,  B.,  observes — <What  a  defendant  says  is  alwayn  evidence 
against  him,  although  it  may  have  arisen  out  of  a  written  agreement.' 
*'i041  ^*  '^^  *°^^  ®^'^y  *^  encounter  a  loose  and  incorrect  note  of  this 
^  sort,  because  it  is  impossible  to  say  to  what  Baron  Parke 
intended  to  apply  that  observation,  and  it  is  not  sufficiently  intelligible 
to  be  an  authority.  Slatterie  v.  Pooley  is  the  next  case,  and  appears 
to  be  the  leading  one  in  support  of  the  doctrine  that  a  parol  admission 
by  a  party  to  a  suit  is  always  receivable  as  evidence  against  him,  although 
it  relates  to  the  contents  of  a  deed  or  other  written  instrument,  and 
even  although  %t8  contents^  be  directly  in  i99tie  in  the  caiise.  I  cannot 
subscribe  to  what  was  said  by  Parke,  B.,  in  that  case,  though  it  is 
added,  that  Lord  Abingbr  (who  did  not  hear  the  arguments)  concurred. 
The  doctrine  there  laid  down  is  a  most  dangerous  proposition :  by  it  a 
man  might  be  deprived  of  an  estate  of  10,000Z.  per  annum,  derived 
from  his  ancestors  by  regular  family  deeds  and  conveyances,  by  pro- 
ducing a  witness,  or  by  one  or  two  conspirators,  who  might  be  got  to 
swear  they  heard  the  defendant  say  he  had  conveyed  away  his  interest 
therein  by  deed,  had  mortgaged,  or  otherwise  encumbered  it ;  and  thus, 
by  this  facility  so  given,  the  most  open  door  would  be  given  to  fraud, 
and  a  man  might  be  stripped  of  his  estate  through  this  invitation  to 
fraud  and  dishonesty."     And  see  the  remarks  of  Crampton,  J.,  upon 

(a)  6  M.  Gr.  A  S.  896  (E.  C.  L.  R.  Tol.  60). 
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the  cases  of  Newhall  v.  Holt,  Slatterie  v.  Poolej,  and  Howard  t;. 
Smith.  [Williams,  J. — It  is  impossible  for  us  to  overrule  Slatterie 
r.  Poolej,  though  we  may  think  the  reaaaning  not  quite  satisfac- 
tory.](a) 

ByleBy  Serit.,  and  Bernard^  in  support  of  the  rule. — The  agreement 
under  which  Boulter,  Brooke,  and  Peplow  hired  the  premises  in  question, 
was  made  by  them  on  behalf  of  the  company ;  the  premises  were  used 
for  the  purposes  of  the  company :  and  the  rent  which  was  paid,  was 
paid  by  checks  upon  their  '''bankers.    The  company,  having  thus 


recognised  and  confirmed  the  agreement,  were  bound  by  it :  Lord 
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Petre  v.  The  Eastern  Counties  Railway  Company,  1  Railway  Cases,  462 ; 
Gleadow  v.  The  Hull  Glass  Company,  19  Law  Journ.,  N.  S.,  Chan.  44. 
White  and  Gillett  might  have  sued  the  company.  [Maulb,  J. — ^Not  upon 
the  agreement.]  For  use  and  occupation;  and,  judgment  having  been  re- 
covered against  the  company,  execution  might  have  been  obtained  against 
any  of  the  shareholders.  But  one  member  could  have  had  no  remedy 
against  another  who  had  paid  more  than  himself  on  account  of  the  com- 
pany. The  case  clearly  falls  within  the  authority  of  Holmes  v.  Higgins, 
1  B.  &  C.  74  (E.  C-  L.  R.  vol.  8),  2  D.  &  R.  196.  It  was  there  held  that 
an  action  was  maintainable  by  an  agent  employed  in  endeavouring  to 
pass  a  bill  through  parliament  for  making  a  railway,  against  the  chair- 
man of  the  committee,  where  the  agent  was  himself  a  subscriber.  In 
Sadler  v.  Nixon,  5  B.  &  Ad.  936  (E.  C.  L.  R.  vol.  27),(6)  where  A. 
recovered  against  B.,  C,  and  D.,  partners  in  trade,  upon  their  joint 
contract,  and  took  in  execution  B.  only,  who  thereupon  paid  the  whole 
sum  recovered, — ^it  was  held,  that  B.  could  not  recover  in  a  court  of  law 
against  his  co-defendants,  for  contribution.  In  Bovill  v.  Hammond,  6 
B.  &  C.  149  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  186  (E.  C.  L.  R.  vol.  22), 
where  two  persons  jointly  undertook  to  procure  a  cargo  for  a  vessel, 
for  certain  commission  which  they  agreed  to  divide  equally  between 
themselves,  and  one  of  them  received  on  account  of  such  commission  a 
certain  sum  of  money, — it  was  held  that  the  other  could  not  maintain 
money  had  and  received  for  a  moiety,  the  demand  arising  out  of  a  part- 
nership transaction,  and  no  account  having  been  settled  between  them. 
So,  in  Milburn  v.  Codd,  7  B.  &  C.  419  (E.  C.  L.  R.  vol.  14),  1  M.  &  R. 
238,  a  joint-stock  company,  in  which  A.,  B.,  and  *C*  were  share-  r*r  a^ 
holders,  was  dissolved :  A.  and  B.,  being  sued  by  a  creditor  of  ^ 
the  concern,  employed  C,  who  was  an  attorney,  to  defend  them :  and 
it  was  held,  that  C.  could  not  sue  A.  and  B.  for  his  bill  of  costs.  Lord 
Tektsbden  there  said:  <«The  actions  which  the  plaintiff  defended, 
were  actions  brought  against  the  defendants  as  members  of  a  partner 
ship  of  which  the  plaintiff  was  also  a  member.  When  an  action  was 
commenced,  it  was  the  duty  of  all  the  partners  in  the  late  company, 

(a)  S«6  Tftylor  on  Eridenoe,  293,  294. 

(6)  S.  C.  {nom.  Sadler  «.  Uickson)  3  N.  A  M.  258  (E.  C.  L.  R.  toL  28). 
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either  to  pay  the  money,  or  to  resist  the  demand;  and,  in  case  of 
resistance,  the  expense  ought  to  be  paid  by  all, — the  plaintiff  among 
the  rest." 

The  certified  copy  of  the  registered  deed  was  properly  received  in  evi- 
dence.    [Maule,  J. — ^We  all  think  so  too.] 

Oharnockj  who  appeared  for  Brooke,  submitted  that  he,  at  all  events, 
was  not  liable  in  respect  of  rent  accruing  after  he  had  resigned  his  ofiBce 
of  committee-man,  and  his  resignation  had  been  accepted  by  his  co-direct- 
ors. [Maule,  J. — ^White  and  Gillett  might  have  sued  Brooke  for  the 
whole  rent,  and  he  might  have  sued  Boulter  and  Peplow  for  contribution. 
If  he  would  be  entitled  to  contribution,  it  could  only  be  by  virtue  of  the 
mutual  contract.] 

Maule,  J. — Two  questions  have  been  argued  in  this  case.  The  court 
has  already  intimated  an  opinion  that  the  copy  of  the  deed  was  properly 
received,  upon  the  authority  of  the  dictum  in  Slatterie  v.  Pooley,  6  M. 
&  W.  664,t  which  has  frequently  been  recognised  and  acted  upon. 
That  being  so,  the  only  remaining  question,  is,  whether  the  plaintiff  is 
entitled  to  recover  contribution  against  the  defendants  in  these  two 
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actions.  It  appears  that  *the  plaintiff,  Peplow,  and  Brooke,  were 
three  of  several  persons  who  were  associated  together  for  the 
purpose  of  establishing  a  gas  company ;  that  the. three  applied  to  White 
and  Gillett,  the  landlords  of  premises  in  the  Old  Jewry,  to  let  the  same 
to  them :  that  White  and  Gillett  accordingly  demised  the  premises  to 
them,  and  to  them  only,  by  a  written  agreement ;  that,  rent  being  in 
arrear,  the  plaintiff,  Peplow,  and  Brooke  were  sued  in  a  joint  action ; 
that  Peplow  and  Brooke  suffered  judgment  by  default ;  and  that  White 
and  Gillett  recovered  a  certain  sum  in  that  action,  the  whole  of  which, 
together  with  the  costs,  was  paid  by  the  plaintiff.  Primd  facie,  where 
one  of  three  joint-contractors  who  are  jointly  sued,  pays  the  whole 
debt,  he  is  entitled  to  receive  contribution  from  the  other  two.  That 
state  of  circumstances  exists  here :  and  the  only  question  is,  whether 
there  existed  any  other  facts  which  afford  an  answer  to  the  plaintiff's 
right  to  such  contribution.  It  does  not  appear  to  me  that  any  such 
answer  has  been  given.  It  is  suggested  that  there  was  a  partnership, 
or  a  quasi  partnership,  between  the  plaintiff,  Peplow,  and  Brooke,  and 
others,  and  that,  consequently,  the  plaintiff  might  be  entitled  to  have 
an  account  taken  in  a  court  of  equity,  but  not  to  contribution  at  law. 
But  I  think,  supposing  such  partnership  did  exist,  it  by  no  means  fol- 
lows that  the  plaintiff  would  not  be  entitled  to  recover  in  this  action. 
The  three  entered  into  a  joint  contract  with  White  and  Gillett,  who 
probably  would  not  have  dealt  with  a  larger  number.  Those  three, 
therefore,  alone  incurred  a  joint  liability  to  pay  the  rent ;  and  they 
would  be  subject  to  contribution  amongst  themselves.  Although  it  may 
be,  that,  when  each  of  the  three  has  paid  his  share  of  the  rent  in 
respect  of  that  joint  liability,  each  may  be  entitled  to  charge  such 
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share  in  the  partnership  account,  it  by  no  means  follows  that  the  right 
of  contribution  inter  9e  does  not  *likewise  exist.  Each  was  liable  p^ickaq 
in  %olido  to  the  original  demand :  and  from  that  arises  an  implied  ^ 
contract  that  the  one  who  pays  the  whole  shall  be  reimbursed,  in  their 
respective  proportions,  by  the  other  two.  There  is  nothing  that  I  can 
discover  here,  to  show  that  these  parties  did  not  intend  that  the  ordi- 
nary implication  should  arise  in  this  case.  On  the  contrary,  I  think 
there  is  every  reason  to  infer  that  they  intended  to  incur  the  ordinary 
liabilities  incident  to  such  a  contract  as  they  had  entered  into ;  and 
that  inference  is  not  rebutted  by  the  circumstance  that  the  money  they 
are  called  upon  to  pay  under  that  contract,  may  be  chargeable  by  them 
against  the  company  for  whose  benefit  they  assumed  the  liability.  Upon 
the  simple  ground,  therefore,  of  the  inference  arising  from  the  position 
of  the  parties,  and  of  that  inference  not  being  rebutted  by  any  of  the 
facts  found  in  this  case,  it  seems  to  me  that  the  plaintiff  is  entitled  to 
retain  his  verdict.  The  cases  cited  have  most  of  them  very  little  to  do 
with  the  matter :  and  none  of  them  goes  to  show,  that,  under  circum- 
stances like  these,  an  action  is  not  maintainable.  I  therefore  think 
this  rule  must  be  discharged. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  circumstances  are 
shortly  these : — The  plaintiff,  Peplow,  and  Brooke  entered  into  a  con- 
tract with  third  persons,  whereby  they  made  themselves  jointly  liable 
for  rent  of  certain  premises.  The  premises  so  hired  were  intended  to 
be  used  as  the  place  of  business  of  a  joint-stock  company,  of  which 
those  three  persons  were  members.  Whatever  remedy  they  might  have 
as  against  the  other  members  of  the  company,  when  these  persons  placed 
themselves  under  this  liability  to  the  landlords  of  the  premises,  they 
likewise  came  under  an  implied  liability  inter  se,  that,  if  one  should  be 
called  upon  to  pay,  and  should  actually  pay,  the  whole  rent,  the  other 
two  *would  reimburse  him  to  the  extent  of  their  respective  shares,  r-i^er^q 
And  this  implied  contract  is  not  in  any  degree  idflfected  by  the  ^ 
rule  of  law,  that  one  partner  cannot  sue  his  copartners  in  respect  of 
a  partnership  debt. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  contract  out  of  which 
this  cause  of  action  arises,  is  entirely  collateral  to  the  partnership : 
and  the  defendants  are  liable  to  contribution  irrespectively  of  the  state 
of  accounts  amongst  the  partners.  Rule  discharged. 


*510] 
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TASSELL  V.  COOPER. 
SAME  V.  SAME.    Feb.  15. 

A.,  the  fanning  htSM  of  Lord  D.  (after  hb  emplojment  as  raoh  had  eetaed),  reeeired  a  cheek 
for  180/.  in  payment  for  wheat  belonging  to  Lord  D.,  vhieh  he  had  sold  on  hie  aeeonnt  while 
aeting  ae  bailiff,  and  paid  it  in  to  his  own  account  with  B.  k  Co.,  his  bankers,  who  reeeired 
the  cash  for  i^  and  gare  A.  credit  for  tiie  anonnty  bat  afterwards,  nnder  an  indennitj  from 
Lord  D.,  refased  to  honour  his  drafts : — Held.,  ihat»  eren  assuming  that  the  check  had  been 
improperly  obtained  by  A.,  still,  as  between  him  and  his  bankers,  the  amonnt  was  reeorerable 
by  A.,  as  money  had  and  reeeired  by  them  to  his  nse,  or  money  paid. 

The  first  of  these  cases  was  an  action  of  debt  brought  against  the 
defendant,  as  public  oflScer  of  The  London  and  County  Joint-Stock 
Banking  Company,  for  money  lent  by  the  plaintiff  to  the  company, 
money  received  by  them  for  the  nse  of  the  plaintiff,  and  money  found 
to  be  due  to  the  plaintiff  on  an  account  stated  with  them. 

The  defendant  pleaded  that  the  company  were  never  indebted ;  and 
also  a  special  plea,  which  the  plaintiff  traversed  by  his  replication. 

The  second  of  the  above  actions  was  an  action  on  the  ^case 
against  the  defendant  as  public  ofiScer  of  the  same  banking  com- 
pany, for  dishonouring  two  checks  of  the  plaintiff^  when  he  had  a 
balance  in  their  hands,  and  for  exposing  his  account  to  a  third  person. 
The  first  count  in  the  last-mentioned  action,  stated,  that  Emanuel 
Cooper,  the  defendant  in  this  suit,^-one  of  the  public  officers  of  certain 
persons  united  in  copartnership  for  the  purpose  of  carrying  on,  and  who 
at  the  several  times  thereinafter  mentioned,  and  thence  continually, 
carried  on,  &c.,  the  trade  and  business  of  bankers  in  England,  under 
the  name  of  <(The  London  and  County  Joint-Stock  Banking  Company/' 
and  who  were  at  the  time  of  the  commencement  of  this  suit,  and  still 
continued  to  be,  entitled  to  sue  and  be  sued  in  the  name  of  one  of  the 
public  officers  of  such  copartnership,  as  the  nominal  plaintiff  or  plaintiffs 
on  their  behalf,  according  to  the  statute  made  in  the  seventh  year  of 
the  reign  of  the  late  Kling  George  the  Fourth,(a)  for,  among  other  things, 
the  better  regulating  copartnerships  of  certain  bankers  in  England,  and 
according  to  another  statute  made  in  the  eighth  year  of  the  reign  of  our 
Lady  the  now  Queen,  intituled  <<  An  act  to  regulate  joint-stock  banks  in 
England,*'(()  which  said  Emanuel  Cooper  had  been  duly  nominated  and 
appointed,  and  was  at  the  commencement  of  this  suit,  and  still  continued, 
one  of  the  public  officers  of  the  said  copartnership,  according  to  the  form 
and  effect  of  the  said  statutes^ — ^had  been  summoned  to  answer  the 
plaintiff  in  an  action  on  the  case.     It  then  proceeded  to  state,  that  the 
said  London  and  County  Joint-Stock  Banking  Company,  before  and  at 
the  several  times  thereinafter  mentioned,  were,  and  still  continued  to  be, 
bankers,  and  used,  exercised,  and  carried  on  the  trade  and  business  of 
bankers,  to  wit,  at  Tonbridge,  in  the  county  of  Kent :  That,  on  the 


(a)  7  G.  4,  0.  4«.  (5)  7  A  8  Vioi  c.  113. 
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*10th  of  March,  1843,  the  plaintiff,  at  the  request  of  the  said  r^^-^^ 
banking  company,  retained  and  employed  the  said  company  in  *- 
the  way  of  their  said  trade  and  business,  to  be  the  bankers  of  the  plain- 
tiff^ and  to  receive,  account  for,  and  pay,  according  to  the  usage  and 
custom  of  bankers  in  that  behalf,  such  sums  of  money  as  the  plaintiff 
might  pay  or  intrust,  or  cause  to  be  paid  or  intrusted  to  the  said  com- 
pany, as  bankers  of  the  plaintiff  as  aforesaid,  or  as  might  come  to,  or 
be  in  the  hands  of  the  said  company  on  account  of  the  plaintiff,  as  such 
bankers  as  aforesaid ;  and  the  said  company  then  accepted  of  and  en- 
tered upon  the  said  retainer  and  employment,  and  by  reason  thereof,  it 
became  and  was,  and  during  all  the  times  hereinafter  mentioned  con- 
tinued to  be,  the  duty  of  the  said  company,  as  such  bankers  as  aforesaid, 
and  according  to  the  usage  and  custom  of  bankers  in  that  behalf,  to 
honour  and  pay  the  drafts  or  orders  in  writing  of  the  plaintiff,  duly 
drawn  on  the  said  company,  for  the  amount  of  the  cash  balances  of  the 
plaintifi^  or  any  part  thereof,  in  the  possession  of  the  said  company, 
when  duly  presented  to  the  said  company  for  payment,  at  their  place 
of  business,  at  Tonbridge  aforesaid,  by  any  person  or  persons  entitled 
to  receive  the  amount  of  such  drafts  or  orders,  provided  the  said  com- 
pany should,  at  the  time  of  the  presentment  of  any  such  drafts  or 
orders  respectively,  have  in  their  hands,  as  the  bankers  of  the  plaintiff, 
a  cash  balance  of  the  plaintiff  sufficient  to  pay  the  amount  of  such 
drafts  or  orders  respectively,  without,  or  over  and  above  any  just  claim 
or  lien  of  the  said  company  upon  the  same,  or  any  part  thereof,  and 
provided  such  cash  balance  should  have  been  in  the  hands  of  the  said 
company  a  sufficient  and  reasonable  time  to  enable  them  and  their  clerks 
to  know  of  the  same  being  in  the  hands  of  the  said  company,  without, 
or  over  and  above  any  such  claim  or  lien  as  aforesaid :  That,  after  the 
plaintiff  "^had  retained  and  employed  the  said  company  as  afore-  r^r^^ 
said,  and  they  had  accepted  of  such  retainer  and  employment  as  *- 
aforesaid,  and  while  the  said  company  were  and  continued  to  be  such 
bankers  of  the  plaintiff  as  aferesaid,  to  wit,  on  the  80th  of  January, 
1847,  the  plaintiff  duly  made  his  certain  draft  or  order  in  writing,  dated 
the  day  and  year  last  aforesaid,  and  directed  the  same  to  the  said  bank- 
ing company,  and  thereby  required  them  to  pay  to  him  the  plaintiff,  or 
the  bearer  thereof,  82.  ISs.,  and  the  plaintiff  then  delivered  the  said 
draft  or  order  to  one  Thomas  Poole,  who  thereby  then  became  and  was, 
and  until  and  at  the  time  of  the  presentment  thereof,  and  refusal  of 
payment,  as  hereinafter  mentioned,  continued  to  be  the  bearer  thereof, 
and  entitled  to  receive  the  amount  of  the  said  draft  or  order :  That  the 
said  draft  or  order  was  afterwards,  and  before  the  commencement  of 
this  suit,  and  while  the  said  company  continued  to  be  the  bankers  of 
the  plaintiff  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
duly  presented  by  the  said  Thomas  Poole  to  the  said  banking  company, 
at  their  place  of  business  at  Tonbridge  aforesaid,  for  payment  thereof; 
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and  that,  although  the  said  company,  at  the  time  ^hen  the  said  draft 
or  order  of  the  plaintiff  was  so  presented  for  payment  as  aforesaid, 
and  was  refused  payment  as  hereinafter  mentioned,  continued  to  be  the 
bankers  of  the  plaintiff  as  aforesaid,  and  had  in  their  hands,  as  the 
bankers  of  the  plaintiff,  a  cash  balance  of  the  plaintiff  sufficient  to  pay 
the  amount  of  the  said  draft  or  order,  without  any  just  claim  or  lien 
of  the  said  company  on  such  balance,  or  any  part  thereof;  and  although 
the  said  complEiny,  at  the  time  when  the  said  draft  or  order  of  the  plain- 
tiff was  so  presented  as  aforesaid,  and  dishonoured  as  hereinafter  men- 
tioned, had  had  the  said  cash  balance  of  the  plaintiff  in  their  hands  a 
sufficient  and  reasonable  time  to  enable  them  and  their  clerks  to  know 
^--  on  of  the  same  *being  in  the  hands  of  the  said  company,  without 

-'  any  such  claim  or  lien  as  aforesaid,  and,  by  reason  of  the  pre- 
mises, ought  to  have  then  paid  the  amount  of  the  said  draft  or  order  to 
the  said  Thomas  Poole :  yet  the  said  banking  company,  disregarding 
their  duty  as  such  bankers  as  aforesaid,  and  contriving  and  intending 
to  injure  and  aggrieve  the  plaintiff  in  that  behalf,  did  not  nor  would, 
when  the  said  draft  or  order  was  so  presented  to  them  for  payment  as 
aforesaid,  pay  or  honour  the  same,  but  wholly  neglected  and  refused  so 
to  do,  and  then  dishonoured  and  refused  to  pay  the  same,  or  any  part 
of  the  amount  thereof,  contrary  to  their  duty  as  such  bankers  of  the 
plaintiff  as  aforesaid.  [The  count  then  proceeded  in  like  manner  to 
allege  the  dishonour  of  a  draft  for  272.  Ss,  8(2.,  drawn  by  the  plaintiff 
in  favour  of  one  Robert  Billing,  and  concluded  as  follows : — ]  By 
reason  of  all  which  premises,  the  plaintiff  not  only  lost  the  use  of  the 
said  cash  balance  so  in  the  hands  of  the  said  company  as  aforesaid,  but 
was  and  is  greatly  injured  and  damaged  in  his  credit  and  reputation  with 
the  said  Thomas  Poole,  Robert  Billing,  William  Jemmett,  and  Virgil  Pom- 
fret,  Thomas  Beeching,  Horatio  Beeching,  and  Stephen  Beeching,  and 
Francis  John  Headland,  and  with  divers  other  persons  to  whom  the  facts 
aforesaid  necessarily  became  and  were  known,  and  was  obliged  to  give,  and 
did  give  notice  to  one  Richard  Woodhams,  then  being  a  creditor  of  the 
plaintiff,  not  to  present  for  payment  to  the  said  company  a  certain  other 
draft  or  order  in  writing  for  the  payment  of  14Z.  17«.  4d.,  which  the 
plaintiff  had  before  then  drawn  upon  the  said  company  as  such  bankers 
as  aforesaid,  and  had  delivered  to  the  said  Richard  Woodhams  in  pay- 
ment of  a  debt  then  owing  to  him  from  the  plaintiff;  and  the  plaintiff 
had  been  and  was,  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified. 
*^141       ^^®  second  count  stated,  that,  while  the  said  *company  were 

^  such  bankers  as  aforesaid,  and  used  and  exercised  the  said  trade 
and  business  as  aforesaid,  to  wit,  on  the  10th  of  March,  1843,  the 
plaintiff,  at  the  request  of  the  said  company,  retained  them,  in  the  way 
of  their  said  trade  and  business,  to  be  the  bankers  of  the  plaintiff,  and 
to  receive,  account  for,  and  pay,  as  such  bankers,  such  sums  of  money 
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as  the  plaintiff  mrght  pay  or  intrust  to  the  said  company  as  the  hank- 
ers of  the  plaintiff,  or  as  might  come  to  their  hands  on  account  of  the 
plaintiff,  as  such  bankers  as  aforesaid,  and  to  perform  and  keep  the 
duties  of  hankers  to  and  for  the  plaintiff:  that  the  said  company  then 
accepted  of  and  entered  upon  the  last-mentioned  retainer  and  employ- 
ment :  that,  by  reason  of  the  premises,  it  thereupon  became  and  was 
the  duty  of  the  said  company,  as  such  bankers  to  and  for  the  plaintiff, 
while  they  should  remain  and  continue  such  bankers  of  the  plaintiff  as 
last  aforesaid,  among  other  things,  to  keep  an  account  of  all  moneys 
from  time  to  time  received  and  paid  by  them  as  such  bankers  as  last 
aforesaid,  for  or  on  account  of  the  plaintiff,  and  not  to  expose  or  dis- 
close the  state  or  particulars  of  the  said  account  so  to  be  kept  by  them 
as  aforesaid,  without  the  license  or  authority  of  the  plaintiff,  to  any 
person  or  persons,  except  the  plaintiff  and  the  clerks,  agents,  or  ser- 
vants employed  by  the  said  company  in  their  said  business,  and  except 
to  any  person  who  might  present  for  payment  to  the  said  company  any 
check,  bill,  or  note,  drawn,  accepted,  or  made  by  the  plaintiff,  upon,  or 
payable  by,  the  said  company,  which  the  said  company  might  be  enti- 
tled to  dishonour,  for  want  of  suflScient  funds  of  the  plaintiff  of  right 
applicable  to  the  payment  thereof,  or  unless  compelled  by  due  course 
of  law  so  to  do :  that  the  said  company  remained  and  continued  to  be 
such  bankers  of  the  plaintiff  as  last  aforesaid,  from  the  time  of  their 
being  so  retained  and  employed  as  in  that  count  *afore8aid,  until  p^--  - 
and  at  and  after  the  time  of  the  committing  of  the  grievances  *- 
thereinafter  mentioned :  that,  during  the  time  while  they  were  such 
bankers  of  the  plaintiff  as  last  aforesaid,  and  before  the  committing  of 
the  grievances  thereinafter  mentioned,  the  said  company,  as  such  bank- 
ers of  the  plaintiff  as  last  aforesaid,  received  and  paid  divers  and  very 
many  large  sums  of  money  for  and  on  account  of  the  plaintiff,-xinder 
and  by  virtue  of  their  said  last-mentioned  retainer  and  employment, 
and  kept  such  an  account  thereof  as  aforesaid,  under  and  in  pur- 
suance of  their  said  retainer  and  employment,  and  of  their  said 
duty  in  that  behalf;  and,  at  the  time  of  the  committing  of  the  griev- 
ances thereinafter  mentioned,  the  said  account  was  still  current, 
not  wound  up,  or  determined :  nevertheless,  the  said  company,  wholly 
disregarding  their  duty  in  that  behalf,  and  contriving,  and  wrong- 
fully intending,  to  injure  and  aggrieve  the  plaintiff,  and  to  destroy  and 
ruin  his  fame  and  credit,  while  they  were  such  bankers  of  the  plaintiff 
as  last  aforesaid,  and  kept  such  account  as  aforesaid,  to  wit,  on  the  20th 
of  January,  1847,  wrongfully  and  unjustly,  and  without  the  license  or 
authority  of  the  plaintiff,  exposed  and  disclosed  the  state  and  particulars 
of  the  said  account  so  kept  by  them  of  the  said  moneys  received  and 
paid  by  them  as  such  bankers  as  last  aforesaid  for  and  on  account  of 
the  plaintiff,  to  a  certain  person,  to  wit,  Philip  Charles,  Baron  De  L'Isle 
and  Dudley,  who  was  not  a  servant,  clerk,  or  agent  employed  by  the 
said  company  in  their  said  business,  and  who  did  not  present  for  pay- 
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ment  to  the  said  company  any  check,  bill,  or  note,  drawn,  accepted,  or 
made  by  the  plaintiff,  and  without  being  compelled,  by  dae  conrse  of 
law,  or  otherwise,  so  to  do,  contrary  to  their  duty  to  the  plaintiff,  as 
such  bankers  as  last  aforesaid,  and  in  breach  of  the  trnst  reposed  in 
them  by  the  plaintiff,  as  in  that  count  aforesaid :  and  that,  by  reason 
*^1f>1  ^^^^^^^9  ^^^  plaintiff  was  then  ^greatly  injured  in  his  credit  with 
'  the  said  Philip  Charles,  Baron  De  L'Isle  and  Dudley,  and  the 
said  Philip  Charles,  Baron  De  L'Isle  and  Dudley,  was  thereby  induced 
and  caused  to  lay  claim,  and  did  lay  claim,  to  the  cash  balance  of  the 
plaintiff  then  in  the  hands  of  the  said  company  as  such  bankers  as 
aforesaid,  and  was  also  thereby  led  and  induced  to  make,  and  did  make, 
divers  other  claims  and  demands  on  the  plaintiff,  to  the  great  trouble, 
expense,  anxiety,  vexation,  and  annoyance  of  the  plaintiff;  and  tie 
plaintiff  had  been  and  was,  by  means  of  the  premises,  otherwise  injured 
and  damnified,  &c. 

The  defendant  pleaded, — ^first,  that  the  said  banking  company  were 
not  guilty, — secondly  (and  sixthly),  that  the  plaintiff  did  not  retain 
and  employ  the  company  as  bankers, — ^thirdly  (and  fourthly),  that  the 
company  had  not  any  cash  balance  of  the  plaintiff  in  their  hands  suffi- 
cient to  pay  the  checks, — ^fifthly  (and  seventhly),  that,  before  and  at 
the  time  when  the  plaintiff  retained  the  said  banking  company  as  in 
the  declaration  mentioned,  the  plaintiff  was  the  farm-bailiff  and  agent 
of  Baron  De  L'Isle  and  Dudley,  and  that  the  plaintiff  retained  and 
employed  the  said  banking  company,  as  in  the  declaration  mentioned, 
as  such  bailiff  and  agent  as  aforesaid,  at  the  request  and  by  the  direc- 
tion of  the  said  baron,  but  in  his  own  name,  and  without  disclosing  to 
the  said  company  that  the  said  baron  was  his  principal,  and  that  he  the 
plaintiff  retained  and  employed  the  said  banking  company  as  the  agent 
of  the  said  baron,  and  not  on  his  own  account :  that  the  said  cash 
balances  which  were  so  in  the  hands  of  the  said  banking  company  as 
in  the  declaration  mentioned,  at  the  several  times  when  the  said  drafts 
or  orders  were  so  respectively  presented  for  payment,  and  so  refused 
payment,  as  in  the  declaration  mentioned,  were  respectively  cash 
^.^.^  balances  composed  of  moneys  belonging  to  the  said  baron,  *and 
-'  which  the  plaintiff  had,  as  such  agent  and  bailiff  as  aforesaid, 
before  the  accruing  of  any  of  the  causes  of  action  in  the  introductory 
part  of  the  plea  mentioned,  to  wit,  on  the  20th  of  January,  1847,  paid 
to  and  deposited  with  the  said  banking  company,  in  his  own  name,  and 
without  disclosing  to  the  said  company  that  the  said  baron  was  his  prin- 
cipal, or  that  the  said  moneys  were  the  proper  moneys  of  the  said  baron  : 
that  the  said  cash  balances  were  the  proper  moneys  of  the  said  baron, 
and  that  the  plaintiff,  at  any  time,  had  not  any  lien  upon  the  said  cash 
balances  as  against  the  said  baron,  nor  any  right  to  have  the  said  cash 
balances,  or  any  part  thereof,  paid  to  him,  the  plaintiff,  by  the  said 
banking  company,  except  as  such  agent  of  the  said  baron  as  aforesaid, 
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and  by  the  permission  of  the  said  baron :  that,  after  the  plaintiff  had 
BO  retained  and  employed  the  said  banking  company  as  aforesaid,  and 
whilst  the  said  cash  balances  were  so  in  the  hands  of  the  said  banking 
company  as  aforesaid,  and  before  the  said  drafts  or  orders,  or  either 
of  them,  were  so  drawn,  or  were  so  presented  for  payment,  as  in  the 
declaration  mentioned,  to  wit,  on  the  22d  of  January,  1847,  the  said 
baron  gave  notice  to  the  said  banking  company  of  all  the  premises  in 
this  plea  mentioned,  and  then  directed  and  required  the  said  banking 
company  to  retain  in  their  hands  the  said  cash  balances  for  the  use  of 
nlm  the  said  baron,  and  not  to  pay  or  deliver  the  same,  or  any  part 
thereof,  to  the  plaintiff  or  his  order ;  to  which  said  request  of  the  said 
baron,  the  said  banking  company  then  assented,— of  all  which  premises 
in  this  plea  aforesaid,  the  plaintiff  afterwards,  and  before  he  drew  the 
said  drafts  or  orders  in  the  declaration  mentioned,  or  either  of  them, 
had  notice :  and  that  therefore  the  said  banking  company,  at  the  several 
times  when,  &c.,  in  the  declaration  mentioned,  did  refuse  to  pay  the 
said  ^drafts  or  orders,  and  did  dishonour  the  same,  as  they  law- 
fally  might  for .  the  cause  aforesaid, — ^which  were  the  same 
grievances  as  in  the  declaration  mentioned ;  verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  and  sixth 
pleas ;  and  replied  to  the  fifth,  that  he,  the  plaintiff,  did  not  retain  or 
employ  the  said  banking  company,  as  in  the  declaration  first  mentioned 
as  such  bailiff  and  agent,  or  as  such  bailiff  or  agent  as  in  the  said  fifth 
plea  mentioned,  nor  were  the  said  cash  balances  which  were  so  in  the 
hands  of  the  company  as  in  the  declaration  and  fifth  plea  mentioned, 
or  either  of  them,  composed  of  moneys  belonging  to  the  said  baron,  or 
which  the  plaintiff,  as  such  agent  and  bailiff,  or  as  such  agent  or  bailiff 
as  aforesaid,  paid  to  or  deposited  with  the  said  banking  company,  in 
manner  and  form  as  the  defendant  had  in  his  said  fifth  plea  above 
alleged, — concluding  to  the  country :  and  to  the  seventh  plea  he  replied 
de  injurid* 

The  defendant  joined  issue  on  the  replications  to  the  fifth  and  seventh 
pleas. 

The  above  causes  were  tried  at  Guildhall  before  Wildb,  C.  J.,  and 
by  special  juries,  at  the  sittings  after  Hilary  term,  1848,  when  a  ver- 
dict was  found  for  the  plaintiff  in  the  first  action  for  128Z.  1^.  lOd., 
and  in  the  second  action  for  40«.  damages, — subject  to  the  opinion  of 
the  court,  in  both  actions,  upon  the  following  case  : — 

The.  plaintiff,  William  Tassell,  at  the  times  in  question,  resided  at 
Penshurst,  in  Kent,  and  kept  a  banking  account  with  the  London  and 
County  Joint-Stock  Banking  Company, — a  partnership  of  more  than 
six  persons,  who  carried  on  business  as  bankers  in  London  and  Tun- 
bridge  and  other  places,  under  the  provisions  of  the  statutes  7  G.  4,  c. 
46,  and  7  &  8  Vict.  c.  118 :  and  he  brought  the  first  of  those  actions  to 
recover  1282. 1«.  10<2..  being  the  balance  in  his  favour  on  the  said  banking 
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♦^1Q1  '*'^^^^^^^9  ^^d  ^^^  second  action,  to  recover  damages  by  reason 
'  -^  of  the  company's  having  dishonoured  two  of  his  checks — one  for 
82.  15«.,  and  another  for  271.  Sa.  8(2.,  hereinafter  mentioned,  and  also 
for  having  exposed  the  particulars  of  his  account  to  Lord  De  L'Isle. 

In  the  years  1843  and  1844,  the  plaintiff,  who  is  a  practical  farmer, 
and  one  Palmer,  were  tenants  of  a  large  farm, — upwards  of  seven 
hundred  acres, — at  Penshurst,  in  Kent,  belonging  to  Lord  De  L'Isle 
and  Dudley ;  and  during  this  tenancy  the  plaintiff  opened  a  banking 
account,  in  his  own  name,  with  The  London  and  County  Joint-Stock 
Banking  Company,  at  their  branch  bank  at  Tunbridge,  in  the  county  of 
Kent :  which  account  continued,  from  that  time  down  to  the  occur- 
rences which  gave  rise  to  these  actions,  and  was  carried  on  in  the  usual 
manner  between  bankers  and  their  customers. 

In  1844,  the  plaintiff  and  Palmer  ceased  to  be  tenants  of  the  said 
farm ;  and  the  plaintiff  then  entered  into  the  service  of  Lord  De  L'Isle 
as  his  farming-bailiff,  and  continued  in  that  employment  down  to  the 
time  of  his  discharge  hereinafter  mentioned.  In  the  course  of  that 
employment,  the  plaintiff  had  the  management  of  the  farm  as  such 
bailiff,  and  the  sale  of  the  produce  of  it ;  and  from  time  to  time 
received  large  sums  of  money  arising  from  the  sale  of  the  ci  ops  and 
other  produce  thereof,  on  account  of  Lord  De  L'Isle,  and  paid  the 
various  charges,  expenses,  and  outgoings  of  the  farm,  as  such  farming- 
bailiff.  During  the  continuance  of  the  said  banking  account,  the 
plaintiff  was  in  the  habit  of  paying  in  to  the  credit  of  his  said  account 
at  the  Tunbridge  bank  of  the  said  banking  company,  many  of  the  sums 
of  money  received  by  him  on  account  of  Lord  De  L*Isle  as  aforesaid, 
as  also  other  sums  of  money  belonging  to  himself  and  others ;  and  he 
^-nn-i  also,  from  '''time  to  time  during  the  continuance  of  the  said 
-'  banking  account,  made  payments  on  account  of  the  said  Lord 
De  L'Isle  and  other  parties,  and  also  on  his  own  private  account,  by 
checks  drawn  on  the  said  banking  company,  upon  the  balance  standing 
to  his  credit  in  the  said  account.  The  company  occasionally  discounted 
bills  for  the  plaintiff,  and  placed  the  money  thence  arising  to  his  credit 
in  the  said  account,  and  sometimes  allowed  him  to  overdraw  his  said 
account.  The  whole  of  the  checks  drawn  by  the  plaintiff  against  the 
said  account,  and  paid  by  the  company  out  of  it,  were  signed  by  the 
plaintiff  in  his  own  name  only ;  and  the  account,  as  well  as  the  usual 
pass-book,  was  kept  by  the  company  under  the  plaintiff's  name  only. 
Until  the  company  received  the  notice  from  Lord  De  L'Isle  hereinafter 
mentioned,  they  were  not  aware  that  his  lordship  had  any  concern  with 
the  plaintiff's  account  with  them,  or  that  the  plaintiff  was  his  farming- 
bailiff. 

At  the  trial,  the  pass-book  containing  the  said  banking  account,  as 
entered  and  made  up  by  the  banking  company,  was  put  in,  and  proved 
to  have  been  delivered  to  the  plaintiff  on  the  20th  of  February,  1847. 
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The  items  on  both  sides  of  the  accoant,  down  to  the  end  of  the  year 
1846,  are  very  numeroos,  and  are  not  thought  to  be  material  to  be  set 
ont :  but  the  following  is  a  copy  of  the  entries  in  the  pass-book  from 
January  1, 1847,  to  the  end  of  the  account,  showing  the  receipts  by  the 
company  from  the  plaintiff,  and  payments  made  by  them  on  his  checks 
during  the  said  month  of  January,  with  the  respective  dates  of  such 
receipts  and  payments : — 

Receipts. 

1847,  Jan.  1.  Balance 167  14  11 

"  20.  Ca^h 180    4    8 


X347  19    7 


♦Payments. 
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1847.  Jan.  2.  Self 
<<    5.  Bates 
"     «  Chapman 
«     «  Collins 
«    8.  Self 
«  22.  Whisson 
«    «    Self 
«  28.  Wood 
<<  26.  Constable 
«    «    Humphrey 


125    0 

0 

6    0 

6 

5    2 

7 

4    3 

1 

10    0 

0 

11  13 

0 

30    0 

0 

6  15 

7 

8  15 

6 

13    7 

6 

£219  17    9 


The  balance  of  the  account  shown  by  the  said  pass-book  in  favour  of 
the  plaintiff  on  the  Ist  of  January,  1847,  was,  167Z.  14«.  lid.,  being 
the  sum  remaining  after  deducting  the  payments  made  by  the  company 
,  in  1846  from  their  receipts  of  the  plaintiff  during  the  same  year.  As 
well  the  receipts  as  the  payments  of  1846  consisted  of  sums  of  money 
paid  in  and  drawn  out  on  his  own  account  and  on  account  of  the  other 
parties. 

The  only  sum  paid  in  by  the  plaintiff  to  his  credit  after  the  above 
date,  was,  a  check  drawn  by  Vines  &  Tomlin  on  Barclay  &  Co.,  for  1802. 
4«.  8(2.,  dated  the  19th  of  January,  1847,  which  was  paid  in  by  the 
plaintiff  on  the  same  date  to  the  said  Tunbridge  branch  bank,  and  was 
cashed  in  London  by  the  said  banking  company,  and  was  placed  to  the 
plaintiff's  credit  on  the  20th  of  January.  This  check  had  been  received 
by  the  plaintiff  from  Vines  &  Tomlin  in  payment  for  some  wheat  of 
Lord  De  L'Isle's  arising  from  the  said  farm,  which  wheat  the  plaintiff, 
as  such  bailiff  of  his  lordship  as  above  mentioned,  had,  in  December, 
L846,  employed  Vines  &  Tomlin  to  sell. 
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^-^A-i      I^  ^^  ^^  9^011 1>7  the  pass-book,  that  there  were  ten  *of  the 
-'  plaintiff's  checks  paid  by  the  company  between  the  1st  and  the 
27th  of  January. 

On  the  19th  of  January,  1847,  the  balance  appearing  due  to  the 
plaintiff  in  his  said  banking  account,  was  182.  89.  9d.  On  the  20th  of 
January,  he  was  credited  with  1802.  49.  8<2.,  the  proceeds  of  Vines  k 
Tomlin*s  check,  thereby  making  a  balance  in  his  favour  of  1982.  13«. 
5(2. :  but,  on  the  22d,  he  drew  out  by  two  checks  412.  IS9.,  and,  on  sub- 
sequent days,  the  further  amount  of  282.  18«.  7(2.,  and  thereby  reduced 
the  balance  due  to  him  to  1282.  la.  10(2.,  which  still  remains  unpaid  to 
him,  and  is  the  amount  claimed  in  the  action  of  debt, — ^the  banking 
account  having  remained  in  the  same  state  down  to  the  present  time. 

On  the  27th  of  January,  1847,  the  plaintiff  drew  a  check  on  the  said 
banking  company,  in  the  usual  form,  for  272.  8«.  8(2.,  in  favour  of  the 
Rev.  R.  Billing,  or  bearer,  and  which  check  he  delivered  on  the  same 
day  to  the  Rev.  R.  Billing  in  payment  of  a  debt  of  that  amount  due 
from  the  plaintiff  to  him.  The  Rev.  R.  Billing,  through  his  banker's 
clerk,  F.  J.  Headland,  duly  presented  this  check  for  payment,  on  the 
29th  of  January,  to  the  said  branch  bank  at  Tunbridge,  where  the 
plaintiff's  account  was  kept ;  and  the  said  company  refused  to  pay  the 
same,  but  referred  the  bearer  of  the  check  to  the  plaintiff. 

On  the  80th  of  January,  1847,  the  plaintiff  also  drew  a  check  on  the 
said  company,  in  the  usual  form,  for  82.  15^.,  payable  to  self,  or  bearer, 
and  caused  the  same  to  be  duly  presented  by  his  agent,  Thomas  Poole, 
for  payment,  on  the  same  day,  to  the  said  branch  bank :  but  the  said 
company  refused  to  pay  the  same,  and  referred  the  bearer  thereof  to  the 
plaintiff. 

The  dishonour  of  these  two  checks  arose  out  of  the  following  circum- 
stances : — After  Michaelmas,  1846,  Lord  De  L'Isle  became  dissatisfied 
with  the  state  of  the  accounts  between  himself  and  the  plaintiff  as  his 
i^f-oo^  farm-bailiff,  and,  on  the  11th  of  January,  1847,  his  lordship, 
-^  '^'through  Mr.  Glendinning,  told  the  plaintiff  he  was  not  from, 
that  time  to  deal  any  more  with  Lord  De  L'Isle's  property,  but  to  con- 
fine his  services  to  giving  orders  to  the  men,  and  to  seeing  that  they 
did  their  work  on  the  farm. 

Some  time  between  this  date  and  the  28th  of  January,  Lord  De 
L'Lile,  having  learned  that  the  plaintiff  had  an  account  with  the  said 
banking  company,  went  with  Mr.  Glendinning  to  the  said  Tunbridge 
branch  bank,  and  applied  to  the  company's  manager  there  for  leave  to 
inspect  the  plaintiff's  banking  account  which  the  company  kept  in  their 
books  there  according  to  the  usage  of  bankers.  This  the  manager 
refused,  unless  he  had  instructions  to  do  so  from  the  principal  office  of 
the  bank  in  London.  Lord  De  L'Isle,  having  applied  to  that  office, 
obtained  such  instructions,  and  again,  in  company  with  Mr.  Olendin- 
ning,  applied  to  the  Tunbridge  branch  bank  on  the  28th  of  January ; 
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and  they  were  then  allowed  bj  the  manager  there  to  inspect  the  plain- 
tiff's account,  of  which  he  famished  them  with  a  copj.  Upon  inspect* 
ing  this  account,  Lord  De  L'Isle  served  the  bank  with  a  notice,  signed 
by  him,  of  which  the  following  is  a  copy : — 

«« To  The  London  and  County  Joint-Stock  Banking  Company. 

«  28th  January,  1847. 

'(Please  to  hold  in  your  hands,  until  further  correspondence,  the 
balance  of  128L  1«.  lOd.  on  credit  of  the  account  of  Mr.  Tassell,  the 
same  being  formed  of  money  belonging  to  me ;  and  I  engage  to  hold 
you  harmless  for  so  doing.  (Signed)        «  De  L'Iblb." 

It  was  in  consequence  of  this  notice  that  the  company  dishonoured 
the  plaintiff's  checks,  as  above  mentioned. 

^After  inspecting  the  account,  Mr.  Glendinning,  on  the  same 


day,  by  authority  of  Lord  De  L'Isle,  went  to  the  plaintiff,  and 
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told  him  he  had  been  receiving  money  for  Lord  De  L*Isle's  wheat ;  to 
which  the  plaintiff  replied  that  he  had.  Mr.  Glendinning  then  said : — 
"  How  dare  you  do  it,  after  my  orders  ?  Did  I  not  tell  you  that  you 
were  not  to  deal  with  Lord  De  L'Isle's  property,  when  I  gave  you  orders 
some  time  ago  ?"  The  plaintiff  replied — « You  did :  but  you  did  not 
tell  me  not  to  receive  money ;  and  I  had  a  right  to  receive  it."  To  this 
Mr.  Glendinning  rejoined — "  If  you  don't  consider  money  property,  I 
don't  know  what  is."  Glendinning  then  demanded  the  plaintiff's  books, 
which  he  refused  to  give  up :  and  he  also  refused  to  give  a  check  for  the 
balance  of  his  said  banking  account,  which  Glendinning  demanded. 
The  latter,  then,  by  Lord  De  L'Isle's  authority,  discharged  the  plain- 
tiff from  his  lordship's  service,  and  put  a  person  in  possession  of  the 
farm. 

On  a  subsequent  investigation  of  the  accounts  rendered  by  the  plain- 
tiff to  Lord  De  L'Isle,  of  the  plaintiff's  receipts  and  disbursements  as 
farming-bailiff  to  his  lordship,  it  appeared,  that,  on  the  29th  of  Sep- 
tember, 1846,  there  was  a  balance  of  446Z.  19a.  4d.  in  favour  of  his 
lordship ;  and,  by  a  supplemental  account  rendered  in  March,  1847,  it 
appeared  that,  on  the  22d  of  January,  1847,  that  balance  had  increased 
to  517Z.  2».  2d.  in  his  lordship's  favour. 

The  said  balance  of  5172.  2«.  2d.  also  included  the  said  check  received 
of  Vines  &  Tomlin.  But,  in  these  accounts,  the  plaintiff  had  not  taken 
credit  for  the  salary  which  was  due  to  him  from  Lord  De  L'Isle,  for  his 
services,  from  Michaelmas,  1844,  and  which,  according  to  the  defend- 
ant's evidence,  amounted  to  at  least  1802.,  at  the  end  of  1846. 

On  the  20th  of  February,  1847,  the  plaintiff  served  the  banking 
company  with  a  notice  in  writing,  signed  '''by  him,  demanding  r^if-Qr 
payment  of  the  said  balance  of  1282.  1^  lOd.,  and  giving  them  ^ 
notice  that  interest  would  be  claimed  from  the  date  of  such  demand  until 
the  time  of  payment. 

On  the  22d  of  February,  1847,  these  actions  were  brought. 
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It  is  agreed  that  the  court  shall  be  at  liberty,  if  they  shall  think  fit, 
to  draw  such  inferences  from  the  above  facts  as  a  jury  would  have  been 
justified  in  doing,  or  to  send  back  the  case  to  be  amended  or  re-stated. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  the  above 
facts  and  pleadings,  the  plaintifi*  or  the  defendant  is  entitled  to  the  ver- 
dict on  the  issues  joined  in  these  actions,  or  either  of  them. 

If  the  court  shall  be  of  opinion  that  the  plaintifi*  is  entitled  to  the 
verdict  in  the  first  action,  then  the  verdict  is  to  be  entered  for  the  plain- 
tiff, for  1282.  Is.  10(2.,  debt,  and  damages  equal  to  the  interest  on  that 
sum  at  51.  per  cent,  per  annum,  from  the  20th  of  February,  1847,  till 
judgment :  but,  if  the  court  shall  be  of  opinion  that  the  defendant  is 
entitled  to  a  verdict  in  that  action,  then  it  is  to  be  entered  for  him 
accordingly. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  the 
verdict  in  the  second  action,  on  either  count  or  breach,  then  the  verdict 
is  to  be  entered  for  the  plaintiff,  damages  40^. :  but,  if  the  court  shall 
be  of  a  contrary  opinion,  then  the  verdict  is  to  be  entered  for  the 
defendant. 

J.  Brotvn^  for  the  plaintiff. — This  is  an  action  by  a  customer  against 
his  bankers,  to  recover  the  balance  of  a  banking  account.  It  is  admit- 
ted, upon  the  face  of  the  case,  that  there  is  a  balance ;  but  the  answer 
attempted  to  be  set  up,  is,  that  that  balance  consists  of  the  proceeds  of 
a  check  which  was  the  property  of  Lord  De  L'Isle,  and  was  paid  into 
the  bank  by  *the  plaintiff  as  the  agent  of  Lord  De  L'Isle,  or  was 
tortiously  obtained  by  the  plaintiff,  and  that  therefore  the  bank- 
ers were  justified  in  withholding  it  from  him,  under  a  notice  from  Lord 
De  L'Isle.  On  the  part  of  the  plaintiff,  it  will  be  submitted,  that  the 
balance  which  is  now  claimed  is  not  composed  wholly  of  Lord  De  L'Isle's 
check ;  that  the  check  was  not  paid  in  as  agent  and  on  account  of  Lord 
De  L'Isle,  but  on  the  plaintiff's  own  private  account ;  that  the  defend- 
ants could  not  themselves  set  up  the  jus  tertii,  nor,  by  improperly  dis- 
closing the  state  of  the  plaintiff  *s  account  to  a  stranger,  enable  such 
stranger  to  interpose ;  and  that  the  money  in  question  was  money  lent 
by  the  plaintiff  to  the  banking  company. 

The  facts  stated  on  the  face  of  the  case  show  clearly  that  the  balance 
in  question  did  not  consist  wholly  of  money  belonging  to  Lord  De 
L'Isle.  At  the  time  the  check  for  1802.  is.  8d.  was  paid  in,  the  balance 
in  the  plaintiff's  favour  was  182.  8^.  9d.  On  that  check  being  cashed, 
therefore,  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
1982.  13«.  5(2.  The  checks  subsequently  drawn  were  not  paid  out  of 
one  part  of  that  balance  more  than  out  of  another.  [Maule,  J. — The 
182.  Ss.  9(2.  stands  first  in  order  of  date.  Cresswbll,  J. — It  is  now 
settled,  that  money  paid  in  by  a  customer  to  his  banker,  is  money  lent 
to  the  latter :  Pott  v.  Clegg,  16  M.  &  W.  321.t  Money  paid  out  to  the  cus- 
tomer pays  off  the  earlier  debt;  if  this  were  not  so,  the  earlier  debt  might 
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be  barred  by  the  statute  of  limitations.]  In  Mills  v,  Fowkes,  3  N.  C.  455, 
462,  7  Scott,  444,  455,  Tindal,  C.  J.,  says :  "  In  Peters  v.  Anderson,  5 
Taunt.  596  (E.  C.  L.  R.  vol.  1),  1  Marsh.  238  (E.  C.  L.  R.  vol.  4),  where 
a  debt  was  due  from  the  defendant  to  the  plaintiff  on  a  covenant,  and  a 
debt  on  simple  contract,  and  the  defendant  delivered  goods  in  payment, 
♦without  appropriating  them  to  either  debt  in  particular,  it  was  r^rn^ 
held  that  the  plaintiff  might  appropriate  them  to  the  debt  for  '- 
which  he  had  the  worse  security.  In  Bosanquet  v.  Wray,  6  Taunt. 
597  (E.  C.  L.  R.  vol.  1),  2  Marsh.  319  (E.  C.  L.  R.  vol.  4),  it  was  held 
that  a  creditor  receiving  money  without  any  specific  appropriation  by 
the  debtor,  might  be  permitted,  in  a  court  of  law,  to  ascribe  it  to  the 
discharge  of  a  prior  and  purely  equitable  debt,  and  sue  him  at  law  for 
a  subsequent  legal  debt.  These  cases  show  clearly  that  the  receiver 
has  a  right  to  appropriate,  if  the  payer  omit  to  do  so ;  and  Simpson  v. 
Ingham,  2  B.  &  C.  65  (B.  C.  L.  R.  vol.  9),  3  D.  &  R.  249  (E.  0.  L.  R. 
vol.  16),  shows  that  he  may  make  the  appropriation  at  any  time  before 
action."  It  will  be  said  that  the  contract  under  which  the  defendants 
received  the  money  in  question,  was  a  contract  made  by  them  with  the 
plaintiff  as  agent  of  an  undisclosed  principal.  The  facts,  however, 
show  that  this  was  the  plaintiff's  private  banking  account,  quite  inde- 
pendent of  Lord  De  L'Isle,  and  opened  before  the  plaintiff  became 
Lord  De  L'Isle's  agent.  Lord  De  L'Isle  could  not  have  drawn  checks 
upon  this  fund,  mixed  up  as  it  was  with  the  plaintiff's  own  moneys. 
Sims  V.  Bond,  5  B.  &  Ad.  389  (E.  C.  L.  R.  vol.  27),  is  precisely  in 
point ;  it  was  there  held,  that,  where  a  person  lends  money  nominally 
on  his  own  account,  but  really  on  account  of  another,  the  real  lender 
cannot  recover  the  money,  unless  he  prove  distinctly  that  the  loan  was 
in  reality  intended  to  be  lus,  and  was  received  as  such :  and,  where  A., 
as  the  managing  owner  of  a  vessel,  was  permitted  by  the  other  owners 
to  have  the  possession  of  two  warrants  or  orders  of  The  East  India 
Company,  to  pay  to  the  said  owners,  X>t  bearer,  the  sums  of  money 
therein  mentioned,  for  freight,  and  A.  deposited  these  warrants  in  the 
hands  *of  his  bankers,  and  they  received  the  money  due  on  them,  r^^cQo 
and  gave  him  credit  for  it  in  account ;  it  was  held,  on  assumpsit  '- 
brought,  after  A.'s  death,  by  the  surviving  part-owners  against  the 
bankers,  that,  on  proof  of  the  above  facts,  they  could  not  recover  the 
money,  because  it  was  not  shown  that  the  loan  was  upon  their  account ; 
for,  the  fact  of  the  warrants  being  the  property  of  all  the  part-owners 
when  placed  in  the  bankers'  hands,  was,  upon  the  evidence,  consistent 
with  the  supposition  that  the  loan  of  the  proceeds  to  the  bankers  was 
A.'s  loan.  Lord  Denman,  in  delivering  the  judgment  of  the  court, 
there  said :  «  Sums  which  are  paid  to  the  credit  of  a  customer  with  a 
banker,  though  usually  called  deposits,  are,  in  truth,  loans  by  the  cus- 
tomer to  the  banker :  Carr  v.  Carr,  1  Meriv.  541,  n. ;  Devaynes  v. 
Noble,  1  Meriv.  568 ;  and  the  plaintiffs,  who  seek  to  recover  the  balance 
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of  such  an  account,  must  prove  that  the  loans  were  made  by  them.  It 
is  a  well-established  rule  of  law,  that,  where  a  contract,  not  under  seal, 
is  made  with  an  agent,  in  his  own  name,  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it ;  the  defendant,  in 
the  latter  case,  being  entitled  to  be  placed  in  the  same  situation,  at  the 
time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had  been 
the  contracting  party.  But,  where  money  is  lent  by  another,  in  his 
own  name,  the  plaintiff,  who  alleges  that  he  was  in  reality  the  lender, 
must  prove  that  fact  distinctly  and  clearly.  He  cannot  show  that  the 
loan,  though  nominally  that  of  another,  was  really  intended  to  be  his 
own.  It  was  incumbent,  therefore,  in  this  case,  upon  the  plaintiffs  to 
prove,  that,  when  Charles  Gribble  lent  the  proceeds  of  the  freight- 
warrants  to  the  defendants,  and  had  them  placed  to  his  credit  in  an 
♦'^901  &<^<^o^^^  ^^P^  ^^  ^^^  ^^^  name  J  he  was  ^acting  in  that  respect  as 

^  the  agent  of  the  plaintiffs,  as  well  as  on  his  own  account,  and 
really  lending  the  money  to  the  defendants  on  the  plaintiff's  account  as 
well  as  his  own.  In  this  the  plaintiffs  certainly  failed;  they  only 
showed  that  the  warrants  were,  at  the  time  they  were  placed  in  the 
hands  of  Charles  Gribble,  their  property;  which  is  quite  consistent 
with  the  supposition  that  the  loan  of  the  proceeds  to  the  defendants 
was  Charles  Gribble's  loan."  The  same  position  is  laid  down  by  the 
Court  of  Exchequer,  in  Cooke  v.  Seeley,  2  Exch.  746.t 

As  to  the  second  action,  the  defendants  cannot  be  permitted  to  set 
up  their  own  breach  of  duty  as  letting  in  the  claim  of  a  third  party. 
[Maulb,  J. — The  allegation  of  duty  in  the  special  count  seems  to  be 
mere  allegation  of  law.]  Where  a  duty  is  alleged  as  matter  of  law, 
no  traverse  can  be  taken  on  it :  but,  where  it  is  alleged  as  matter  of 
fact,  it  must  be  traversed,  or  it  is  admitted :  Trower  v.  Chadwick,  3  N. 
C.  836,  350,  3  Scott,  699 ;  Hallifax  v.  Chambers,  4  M.  &  W.  662.  t(a) 
It  is  clearly  contrary  to  the  duty  of  a  banker  to  disclose  to  a  stranger 
the  state  of  his  customer's  account :  the  banker  is  in  the  nature  of  a 
confidential  agent  to  his  customer.  In  Taylor  v.  Blacklow,  3  N.  C.  235, 
3  Scott,  614  (E.  C.  L.  R.  vol.  36),  the  defendant,  an  attorney,  being 
employed  to  raise  money  on  mortgage  for  the  plaintiff,  disclosed  to  the 
proposed  lender  certain  defects  in  the  plaintiff's  title,  per  quod  the 
plaintiff  was  subjected  to  divers  actions  at  the  suit  of  the  proposed 
lender,  was  delayed  in  obtaining  the  money  he  wanted,  and  compelled 
to  give  a  higher  rate  of  interest :  and  it  was  held,  that  this  was  a 
breach  of  duty  for  which  an  action  lay  against  the  defendant,  notwith- 
^-oA^  standing  he  had  been  '^'the  attorney  of  the  proposed  lender 

•*  before  his  retainer  by  the  plaintiff.  The  defendants  here  are,  in 
effect,  attempting  to  put  the  plaintiff  to  interplead  with  Lord  De  L'IsIe, 
which  they  cannot  be  allowed  to  do :  Nicholson  v.  Knowles,  5  Madd. 

(a)  See  Lucas  v.  Nookells,  10  Bingfa.  157  (E.  C.  L.  R.  toI.  25),  3  M.  A  Scott,  627, 1  Qark  A 
Fin.  438,  Brown  «.  MaUett»  5  M.  Gr.  k  S.  599  (E.  C.  L.  B.  YOl  57). 
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47 ;  James  v.  Pritchard,  7  M.  &  W.  216.t  In  Roberts  v.  Ogilby,  9 
Price,  269,  it  was  held  that  an  insurance-broker  could  not,  as  an  agent, 
dispute  the  claim  of  his  only  known  principal  for  the  amount  of  losses 
received  by  him,  on  the  ground  that  other  persons  were  interested  in 
the  subject-matter  of  the  insurance.  Gosling  v.  Burnie,  7  Bingh.  839 
(E.  C.  L.  R.  vol.  20),  5  M.  &  P.  160,  is  to  the  same  effect. 

If  the  defendants  had  intended  to  rely  on  the  fact  of  the  check 
having  been  obtained  by  fraud,  that  being  a  matter  in  confession  and 
avoidance,  it  ought  to  have  been  specially  pleaded. 

Cauchy  for  the  defendants. — The  check  in  question  was  paid  in  to  the 
bankers'  by  the  plaintiff,  as  agent  for,  and  to  be  cashed  for  the  use  of. 
Lord  De  L*Isle.  [Gresswbll,  J. — And  the  cash  to  be  held  at  the  dis- 
posal of  Lord  De  L'Isle?]  As  agent  for  an  undisclosed  principal, 
who,  when  he  disclosed  himself,  would  have  a  right  to  draw  the  money 
out.  [Maulb,  J. — Then,  you  will  contend  that  the  plaintiff  was  guilty 
of  a  breach  of  duty  to  Lord  De  L'Isle  in  not  opening  a  separate 
account  in  his  name?]  There  would  be  no  breach  of  duty,  if  the 
plaintiff  only  drew  upon  this  particular  check  for  Lord  De  L'Isle's 
purposes.  [Maule,  J. — We  all  think  there  was  a  total  absence  of 
original  contract  between  Lord  De  L*Isle  and  the  banking  company, — 
which  there  would  be  if  your  argument  were  tenable.  You  must,  if 
you  can,  show  some  circumstances  aliunde  to  excuse  the  non-payment 
♦of  the  checks.]  The  authority  of  the  plaintiff  to  receive  money  rj^cq-i 
on  Lord  De  L'Isle's  account  ceased  on  the  11th  January,  1847,  *- 
when  he  was  informed  that  he  was  no  longer  to  deal  with  his  lordship's 
property,  but  to  confine  his  services  to  the  performance  of  the  ordinary 
duties  of  a  farming-bailiff.  After  his  authority  was  so  determined,  he 
improperly  received  this  check  from  Vines  &  Tomlin.  [Maulb,  J.— 
Were  not  Vines  &  Tomlin  justified  in  treating  the  plaintiff  as  a  person 
authorized  to  receive  the  money  ?  Does  Lord  De  Lisle  adopt  it  as  a 
payment  ?]  He  is  not  bound  to  do  so.  [Maulb,  J. — Does  he  ?]  No. 
[Maulb,  J. — Then,  how  can  the  check,  or  its  proceeds,  be  his?] 
Having  got  possession  of  it  by  means  of  an  imposition, — for,  the  court 
may  infer  that  he  obtained  it  by  a  tacit  assertion  that  his  agency  con- 
tinued,— ^the  plaintiff  eould  acquire  no  title  to  the  check :  Madden  v. 
Kempster,  1  Gampb.  12 ;  Hardman  v.  Willcocks,  9  Bing.  882,  a  (E.  C. 
L.  R.  vol.  23). 

There  was  no  necessity  to  plead  the  fraud ;  for,  if  the  check  was 
obtained  by  fraud,  Lord  De  L'Isle  had  a  right  to  interpose  and  say  that 
the  proceeds  were  money  had  and  received  by  the  banking  company  to 
his  use.  [Maulb,  J. — Suppose  Lord  De  L'Isle  had  not  interposed,  but 
the  other  facts  could  be  established, — could  the  company  have  set  up 
this  defence  ?]  Until  some  claim  was  made,  they  could  not.  [Maule, 
J. — Does  their  right  arise  upon  notice  from  Lord  De  L'Isle  ?]  Yes. 
[Maule,  J. — Then,  up  to  the  time  of  notice,  the  plaintiff  would  have 
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a  good  right  of  action  ?]  The  notice  would  relate  back.  [Maule,  J. — 
Suppose  Lord  De  L'Isle  had  interposed  during  the  trial, — would  you  say 
that  his  claim  would  afford  the  bankers  any  defence  upon  non  assumpsit 
or  nil  debet  ?]  A  fact  occurring  since  the  commencement  of  the  action 
could  nat  be  *u8ed  as  a  defence.  [Maule,  J. — ^It  might,  if  it  had 
the  retrospect  you  mention.  According  to  the  maxim  '<  Omnis 
ratihabitio  retrd  trahitur,  et  mandato  cequiparatur"  the  ratihabitio  must 
be  prior  to  the  fact  done  which  is  the  subject  of  the  mandatum.  The 
right  of  Lord  De  L'Isle  at  all  events  could  not  exist  until  notice.]  The 
right  would  exist,  but  the  bankers  would  not  be  bound  until  notice. 
[Maule,  J. — The  transaction  clearly  would  be  valid,  until  Lord  De 
L'Isle  elected  to  claim  the  proceeds.  The  question  is,  what  is  the  effect 
of  his  notice.]  It  is  submitted,  that,  under  the  circumstances,  the  pro* 
ceeds  of  this  check  never  was  money  had  and  received  to  the  use  of  the 
plaintiff,  but  money  had  and  received  to  the  use  of  the  person  to  whom 
it  rightfully  belonged.  [Maule,  J. — The  nature  of  the  contract  is  evi- 
denced by  the  account ;  and  the  form  of  that, — the  mixture  of  items, — 
negatives  its  being  an  agency  account.] 

The  second  count  in  the  second  action  is  clearly  bad :  the  facts  do 
not  raise  the  duty  alleged.  [Maule,  J. — The  probability  is,  that  the 
second  count  is  not  sustainable :  but,  if  we  think  either  count  good,  and 
sustained  by  the  evidence,  the  defendants  are  to  pay  40«.] 

Broum  consented  to  abandon  the  second  count ;  and  he  was  not  called 
upon  by  the  court  to  reply  as  to  the  other. 

Maule,  J. — It  seems  to  me  to  be  quite  clear,  that  the  account  in  ques 
tion  is  a  banking  account  of  the  ordinary  kind,  by  the  plaintiff,  on  his 
own  account,  with  The  London  and  County  Joint-Stock  Banking  Com- 
pany ;  and  that  it  is  not  competent  to  any  third  party  to  interpose, 
and  to  say  that  the  banking  company  in  reality  contracted  with  him. 
This  is  plainly  evidenced  by  the  way  in  which  the  account  was  kept : 
^^oo-i  *it  was  a  general  account,  embracing  as  well  the  plaintiff's  own 
^  moneys,  as  moneys  received  by  him  in  his  capacity  of  agent  for 
Lord  De  L'Isle,  and  purporting  to  be  an  account  between  the  plaintiff 
and  the  bankers  only.  As  between  these  parties,  it  seems  to  me  that 
the  check  was  the  property  of  the  plaintiff.  But,  at  all  events,  after 
it  was  turned  into  money,  the  bankers  were  indebted  to  him  as  for 
money  had  and  received  to  his  use,  or  money  lent,  and  became  liable  to 
account  to  him  for  it  whenever  he  chose  to  call  for  it.  It  was  perfectly 
competent  to  Lord  De  L'Isle  to  allow  his  agent  to  receive  money  on  his 
account,  and  to  deal  with  it  as  if  it  were  his  own;  and  the  evidence 
shows  that  that  was  the  state  of  things  before  the  plaintiff  was  told  that 
his  authority  to  interfere  with  Lord  De  L'Isle's  property  was  put  an 
end  to,  and  that  he  was  to  confine  himself  in  future  to  giving  orders  to 
the  men.  It  appears  that  he  had  before  this,  being  duly  authorized  so 
to  do,  sold  some  corn  to  Vines  &  Tomlin.     He  might  very  well  suppose, 
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notwithstanding  his  authority  as  agent  was  to  some  extent  recalled,  that 
that  did  not  prevent  him  from  completing  transactions  which  he  had 
already  commenced  on  Lord  De  L'Isle's  account.  But,  assuming  that 
the  plaintiff  had  no  authority  to  receive  this  check,  and  that  he  received 
it  under  a  tacit  assertion  that  he  had  authority ;  still,  having  got  the 
check  and  given  it  to  his  -  bankers,  it  seems  to  me  that  it  was  not  com- 
petent to  the  bankers  to  say  that  they  did  not  receive  the  money  on  his 
account,  because  he  obtained  the  check  in  a  wrongful  manner.  The 
result  of  the  case,  in  my  view,  is,  that  the  money  in  question  was,  at 
the  time  it  reached  their  hands,  money  lent  by  the  plaintiff  to  the 
banking  company,  or  money  had  and  received  by  them  to  his  use :  and 
it  would  have  continued  so,  if  Lord  De  Lisle  had  not  interfered.  At 
the  utmost.  Lord  De  L'Isle's  rights  accrued  only  after  the  *lia-  r^^q^ 
bility  of  the  banking  company  to  the  plaintiff  arose :  and  that  ^ 
would  be  a  matter  of  excuse,  which  should  have  been  pleaded.  But, 
putting  that  out  of  the  question,  it  seems  to  me,  that  the  banking  com- 
pany, having  received  the  money  on  behalf  of  the  plaintiff,  and  given 
him  credit  for  it,  became  debtors  to  him  for  the  amount ;  and  that  the 
circumstance  that  the  receipt  of  the  check  by  the  plaintiff  might  have 
been  blameable,  does  not  afford  any  answer  to  this  action.  The  trans- 
action was  regular  and  lawful  so  far  as  the  plaintiff  and  the  bankers 
were  concerned:  it  was  a  simple  transaction  of  loan ;  and  consequently 
I  think  the  plaintiff  is  entitled  to  recover  in  the  first  action. 

As  to  the  second  action,  I  am  of  opinion  that  the  plaintiff  must  have 
a  verdict  for  iOi.  upon  the  first  count,  and  that  the  defendant  is  entitled 
to  a  verdict  on  the  second  count. 

Gresswell,  J. — I  am  of  the  same  opinion.  The  account  purported 
to  be  an  account  between  the  plaintiff  and  the  banking  company  only : 
there  is  no  pretence  for  saying  that  Lord  De  L'Isle  had  anything  to  do 
with  it.  It  is  said  that  the  check  of  Vines  &  Tomlin  was  received  by 
the  plaintiff  in  defiance  of  an  order  from  Lord  De  L'Isle  not  to  receive 
it.  Ajssume  that  it  was :  if  the  plaintiff  had  himself  received  the  cash 
for  that  check,  and  had  paid  the  money  in  to  his  account  with  the  bank- 
ing company,  they  clearly  would  have  been  responsible  to  him  for  it : 
and  I  cannot  see  that  it  makes  the  slightest  difference,  that,  instead  of 
doing  so,  he  handed  the  check  to  the  bankers  to  get  cashed,  they  having 
no  notice  at  the  time  they  obtained  the  money  for  it,  that  the  check 
was  not  the  property  of  the  plaintiff.  As  to  the  plaintiff's  being  unau- 
thorized to  receive  this  check,  I  cannot  help  thinking  there  is  a  good 
deal  of  doubt  about  that.  It  seems  that  Lord  '^'De  L'Isle  was  r^eof- 
dissatisfied  with  the  state  of  the  account  between  himself  and  *- 
the  plaintiff,  and  that  Mr.  Glendinning,  at  his  request,  intimated  to  the 
plaintiff  that  he  was  to  deal  no  more  with  his  lordship's  property.  It 
may  be  very  questionable  whether  the  plaintiff  might  not  fairly  have 
understood  that  as  prohibiting  him  from  making  any  more  sales,  but  not 
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from  getting  in  money  from  persons  to  whom  he  had  already  sold  com, 
— especially  as  he  does  not  seem  to  have  been  asked  to  render  an 
account  of  the  sales  which  he  had  already  effected.  The  case  of  Hard- 
man  V.  Willcocks,  9  Bingh.  382  (a)  (E.  C.  L.  R.  vol.  23^  differs  essen- 
tially from  this  case.  There,  the  plaintiff  had  obtained  possession  of 
the  goods  by  a  fraud  between  him  and  the  insolvent,  and  therefore  could 
be  in  no  better  situation  than  the  insolvent  himself:  the  goods  not 
being  in  reality  the  plaintiff's  goods,  the  rights  of  the  assignees  inter- 
vening, the  defendant  was  not  bound  to  account  to  him  for  the  proceeds 
of  the  sale. 

Williams,  J. — I  am  of  the  same  opinion.  If  we  were  to  decide 
otherwise,  I  think  we  should  be  promulgating  a  doctrine  that  would  be 
found  very  injurious  to  bankers. 

As  to  the  second  action,  I  think  the  second  count  does  not  disclose  a 
cause  of  action.  But  all  difficulty  as  to  that  is  removed  by  Mr.  Brawn' 9 
concession  that  a  verdict  may  be  entered  for  the  defendant  as  to  that 
count.  Judgment  accordingly. 
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*HITCHINS  V.  THE  KILKENNY  AND  GREAT  SOUTH- 
ERN AND  WESTERN  RAILWAY  COMPANY.    Feb.  16. 


By  the  65th  section  of  the  oompanies  clauses  consolidation  act,  1845, — 8  k  9  Viet.  e.  16, — it  is 
provided  that  all  the  money  raised  hy  the  company,  whether  hy  subscripUons  of  the  share- 
holders, or  by  loan,  or  otherwise,  shaU  be  applied,  firstly,  in  paying  the  costs  and  expenses 
incurred  in  obtaining  the  special  act,  and  all  expenses  incident  thereto,  and,  secondly,  in 
carrying  the  purposes  of  the  act  into  execution : — Held,  that  the  expenses  of  obtaining  the 
special  act  were  recoverable  against  the  company  in  an  action  of  dehu 

Debt.  The  first  count  of  the  declaration  stated,  that,  before  and  at 
the  time  of  the  passing  and  coming  into  operation  of  The  Ealkenny  and 
Great  Southern  and  Western  Railway  act,  1846,(a)  and  before  the  com- 
mencing of  this  suit,  to  wit,  on  the  7th  of  August,  1846,  there  was  due 
to  the  plaintiff  a  large  sum,  to  wit,  80002.,  for  costs  and  expenses  by 
the  plaintiff,  before  the  passing  of  the  said  act,  incurred  in  obtaining 
the  said  act,  and  for  expenses  incident  thereto,  to  wit,  for  the  price  and 
value  of  work  before  the  passing  of  the  said  act  done,  and  materials  for 
the  same  provided,  by  the  plaintiff,  and  for  money  by  the  plaintiff  before 
the  passing  of  the  said  act  paid,  laid  out,  and  expended  in  and  about 
obtaining  the  said  act,  and  in  and  about  divers  other  matters,  things, 
and  expenses  necessarily  incident  thereto :  that,  after  the  passing  and 
coming  into  operation  of  the  said  act,  to  wit,  on  the  18th  of  August, 
1846,  the  defendants  had  notice  of  the  premises,  and  that  the  said  sum 
was  so  as  aforesaid  due  to  the  plaintiff  for  costs  and  expenses  incurred 
in  obtaining  the  said  act,  and  for  expenses  incident  thereto :  that  after- 

(a)  9  i;  10  Vict  s.  ceclx. 
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wards,  to  wit,  on  the  day  and  year  last  mentioned,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
they,  the  defendants,  being  "  The  Kilkenny  and  Great  Southern  and 
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Western  Railway  Company,"  in  the  said  act  *mentioned,  by 
virtue  of  the  said  act,  and  of  the  powers  and  provisions  therein 
contained  in  that  behalf,  raised  and  received  divers  sums  of  money, 
amounting  in  the  whole  to  a  large  sum,  to  wit,  20,0007.,  being  more 
than  sufficient  to  pay  and  satisfy  all  the  costs  and  expenses  incurred  in 
obtaining  the  said  act,  and  all  expenses  incident  thereto, — and  of  which 
said  sums  so  raised  and  received  by  the  defendants  as  aforesaid  they 
the  defendants,  at  the  time  of  the  making  of  the  request  by  the  plain- 
tiff hereinafter  next  mentioned,  had  in  their  hands  a  large  sum,  to  wit, 
50007.,  out  of  which  the  defendants  could  and  might  and  ought  to  have 
paid  and  satisfied  the  plaintiff  the  said  sum  so  due  to  him  as  aforesaid, 
to  wit,  the  said  sum  of  80002. :  that  thereupon  it  became  and  was  the 
duty  of  the  defendants,  out  of  the  said  sums  of  money  so  raised  and 
received  by  them  as  aforesaid,  to  pay  to  the  plaintiff  the  said  sum  so 
due  to  him  as  aforesaid,  and  the  defendants,  after  the  said  sums  of 
money  had  been  by  the  defendants  so  raised  and  received  as  aforesaid, 
to  wit,  on  the  1st  of  July,  1847,  were  requested  by  the  plaintiff  to  pay 
him  the  said  sum  so  due  to  him  as  aforesaid :  Yet  that  the  defendants 
did  not  then  apply,  nor  had  they  ever  in  any  manner  whatsoever  applied, 
the  said  sums  of  money  so  by  them  raised  and  received  sis  aforesaid,  or 
any  part  thereof,  in  or  towards  paying  or  discharging  the  said  sum  so 
due  to  the  plaintiff  as  aforesaid ;  and  that  thereby;  and  by  reason  of 
the  non-payment  of  the  said  sum,  an  action  had  accrued,  &c. 

To  this  count  the  defendants  demurred  specially,  assigning  for  causes, 
— ^that  the  said  first  count  discloses  no  ground  or  cause  of  action  upon 
which  the  defendants  are  liable  to  be  sued,  inasmuch  as  there  is  no 
statute  which  casts  any  duty  or  liability  upon  them,  as  a  company,  and 
in  a  corporate  capacity,  to  pay  the  moneys  sought  to  be  recovered  by 
the  first  count,  out  of  the  first  *moneys  coming  to  their  hands,  as  r*t  qq 
alleged  in  the  first  count ; — that  it  appears  by  the  said  first  count,  ^ 
that  no  legal  claim  existed  against  any  person  before  the  passing  of  the 
said  act  in  the  first  count  of  the  declaration  mentioned,  in  respect  of 
the  claims  and  causes  of  action  in  that  count  mentioned,  inasmuch  as 
it  does  not  appear  in  and  by  the  first  count  that  the  said  work  and 
labour  therein  mentioned  was  done  or  bestowed,  or  the  said  money  paid, 
by  or  in  consequence  of  any  request  from  any  one,  or  in  any  wise  on 
the  contract  of  the  defendants,  and  tbe  said  act  of  parliament  does  not 
give  the  plaintiff  any  claim  against  the  defendants  which  the  plaintiff 
had  not  before  against  some  individual ; — that  the  said  first  count  dis- 
closes no  privity  of  contract  between  the  plaintiff  and  the  said  company, 
and  it  is  not  shown  therein  that  the  debts  therein  mentioned  were  con- 
tracted at  the  request  of  the  defendants ; — that,  if  the  said  first  count 
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is  based  upon  any  statute,  such  statute  should  have  been  followed,  and 
the  specific  remedy  therein  provided  should  have  been  adopted ; — that 
the  said  first  count  discloses  (if  any  cause  of  action  whatever)  a  common 
law  duty,  and  a  breach  of  it,  for  which  an  action  on  the  case  ought  to 
have  been  brought ; — that  the  said  first  count  should  have  shown  that 
the  works  therein  mentioned,  and  the  money  therein  stated  to  have 
been  paid  by  the  plaintiff  for  the  said  company,  were  done  and  per- 
formed and  paid  respectively  at  the  request  of  the  said  company ; — 
and  that,  if  the  plaintiff  complains  of  a  misapplication  of  the  funds  of 
the  company,  such  complaint  is  properly  a  ground  for  an  action  on  the 
case,  and  not  for  an  action  of  debt. 

The  plaintiff  joined  in  demurrer. 

Pearson,  in  support  of  the  demurrer. — The  first  count  is  clearly  bad, 
^^QQ-i  It  does  not  allege  that  any  money  was  *due  to  the  plaintiff  upon 
^  any  contract  before  the  passing  of  the  act :  every  word  contained 
in  the  declaration  may  be  perfectly  true,  and  yet  the  plaintiff  may  have 
no  cause  of  action  against  the  company.  The  money  claimed  may  be 
due  from  somebody  other  than  the  company.  Reliance  will  be  placed, 
on  the  part  of  the  plaintiff,  upon  the  65th  section  of  the  companies 
clauses  consolidation  act,  1845, — 8  &  9  Vict.  c.  16, — which  provides 
"  that  all  the  money  raised  by  the  company,  whether  by  subscriptions 
of  the  shareholders,  or  by  loan,  or  otherwise,  shall  be  applied,  firstly, 
in  paying  the  costs  and  expenses  incurred  in  obtaining  the  special  act, 
and  all  expenses  incident  thereto,  and,  secondly,  in  carrying  the  pur- 
poses of  the  company  into  execution."  If  the  plaintiff  complains  of 
any  misapplication  of  the  funds  collected  by  the  company,  the  proper 
remedy  would  have  been  by  an  action  upon  the  case :  Cane  v.  Chapman, 
6  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  81),  1  N.  &  P.  104  (E.  C.  L.  R.  voL 
36) ;  Wilkes  v.  The  Hungerford  Market  Compatiy,  2  N.  C.  281,  2  Scott, 
446  (E.  C.  L.  R.  vol.  80);  Wells  v.  Iggulden,  3  B.  &  C.  186  (E.  0.  L. 
R.  vol.  10),  5  D.  &  R.  13  (E.  C.  L.  R.  vol.  16) ;  Moore  v.  The  Metro- 
politan Sewage  Manure  Company,  3  Exch.  333,t  18  Law  Journ.,  N.  S., 
Exch.  164.  [Williams,  J. — How  do  you  distinguish  Carden  v.  The 
General  Cemetery  Company,  5  N.  C.  253,  7  Scott,  97,  from  the  present 
case  ?]  There,  the  question  arose,  not  on  demurrer  to  the  declaration, 
but  to  the  plea :  and  it  arose  under  a  statute  which  contained  no  clause 
similar  to  the  142d  section  of  the  act  now  under  consideration,  which 
enacts,  that,  ^<  in  all  cases  where  any  damages,  costs,  or  expenses,  are 
by  this  or  the  special  act,  or  any  act  incorporated  therewith,  directed 
to  be  paid,  and  the  method  of  ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  such  amount,  in  case  of  dispute, 
*^401  ^^^^^  ^®  ^ascertained  and  determined  by  two  justices ;  and,  if 
^  the  amount  so  ascertained  be  not  paid  by  the  company,  or  other 
party  liable  to  pay  the  same,  within  seven  days"  after  demand,  the 
amount  may  be  recovered  by  distress  of  the  goods  of  the  company  or 
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other  party  liable  as  aforesaid :  and  the  justices  by  whom  the  same 
shall  have  been  ordered  to  be  paid,  or  either^of  them,  on  application, 
shall  issue  their  or  his  warrant  accordingly."  The  plaintiflF's  remedy 
was  under  that  clause :  Crisp  v.  Bunbury,  8  Bingh.  394  (E.  C.  L.  R. 
vol.  21),  1  M.  &  Scott,  646  (E.  C.  L.  R.  vol.  28).(a) 

Unthankj  contrS,. — This  is  not  a  case  in  which  the  justices  have  any 
jurisdiction.  The  act  contemplates  several  things,  amongst  others,  the 
ascertainment  of  the  amount  of  the  expenses,  and  that  moneys  have 
come  to  the  hands  of  the  company, — which  could  not  be  inquired  into 
by  justices.  The  142d  section,  therefore,  has  no  application  to  a  debt 
in  respect  of  services  rendered  in  relation  to  the  formation  of  the  com- 
pany. The  general  point  is  settled  by  Tilson  v.  The  Warwick  Gas- 
Light  Company,  4  B:  &  C.  962  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  376 
(E.  C.  L.  R.  vol.  22),  and  Garden  v.  The  General  Cemetery  Company, 
5  N.  C.  253,  7  Scott,  97.  In  the  former,  an  act  of  parliament  for 
incorporating  a  gas-light  company  enacted  that  all  the  costs  of  obtain- 
ing the  act  should  be  paid  and  discharged  out  of  the  moneys  subscribed, 
in  preference  to  all  other  payments  ;  and  it  was  held,  that  the  attorneys 
who  obtained  the  act  might  maintain  an  action  of  debt,  founded  upon 
the  statute,  for  their  costs.  And  in  the  latter,  by  the  act  incorporating 
the  company,  they  were  to  apply  the  first  moneys  received  under  the 
act  in  discharge  of  expenses  incurred  in  obtaining  the  act ;  and  it  was 
held,  that  the  plaintiff,  though  a  member  of  the  ^company,  might 
sue  them  (in  indebitatus  assumpsit)  for  his  time  and  trouble,  and 
money  expended,  in  obtaining  the  act.  The  judgment  of  the  court  in 
the  latter  case  is  quite  decisive. 

Maule,  J. — ^We  all  think  it  is  impossible  to  distinguish  this  case  from 
Tilson  V.  The  Warwick  Gas-Light  Company,  and  Garden  v.  The  General 
Cemetery  Company.  Judgment  for  the  plaintiff. 

(a)  And  see  The  King  r.  The  Trustees  of  the  Mildenhall  Savings  Bank,  6  Ad.  A  E.  952  (E. 
C.  L.  B.  vol.  33). 


YATES  and  Others,  Assignees  of  SAMUEL  SEAL,  a  Bankrupt,  v. 

HOPPE.     Feb.  13. 

Where  money  is  paid  hy  A.  to  B.,  to  be  applied  by  the  latter  pursqant  to  a  binding  contract 
between  the  parties,  A.  cannot  revoke  ite  destination. 

A.,  the  drawer  of  an  accommodation  bill,  a  few  days  before  its  maturity,  handed  over  money  to 
B.,  the  acceptor,  for  the  purpose  of  meeting  the  bill.  A  Jiat  having  been  issued  against  A. 
between  the  day  of  such  deposit  and  the  matarity  and  payment  of  the  biU: — Held,  that,  the 
money  having  been  handed  over  to  B.  in  pursuance  of  a  binding  contract,  upon  a  good  oon- 
sideration,  viz.,  an  implied  contract  of  indemnity,  the  bankruptcy  of  B.  was  no  revocation  of 
A.'s  authority  to  apply  the  money  in  satisfaction  of  the  bill;  and  consequently  that  B.'s 
assignees  could  not  recover  it  back  from  him  in  an  action  for  money  had  and  received  to  their 
Dse. 
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Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plainti£f8  as  assignees  of  Samuel  Seal,  after  the  bankmptcy  of 
Seal. 

The  defendant  pleaded,  except  as  to  31.  5s.  Sd.,  non  assumpsit,  and 
as  to  that  sum,  payment  into  court. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  as  to  the  82.  5«.  5d., 
accepted  it  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  in  Lon- 
don, in  Michaelmas  Term  last.  It  appeared  that  the  action  was  brought 
to  recover  a  sum  of  2002.,  which  was  handed  by  the  bankrupt,  a  few 
*^9l  ^^^^  before  the  issuing  of  a  fiat  against  him,  to  the  defendant, 
"'-'  *for  the  purpose  of  enabling  the  latter  to  take  up  a  bill  for  1961, 
14s.  7(2.,  which  he  had  accepted  for  the  bankrupt's  accommodation. 
The  examination  of  the  defendant  before  the  commissioner,  which  was 
put  in,  showed  that  the  bankrupt  had  brought  the  2002.  to  him  in  bank 
notes,  on  the  15th  or  16th  of  March,  1849,  and  that  the  defendant  paid 
the  bill  when  presented  at  its  maturity  on  the  28d  of  the  same  month, 
with  the  same  notes  which  had  been  handed  to  him  by  the  bankrupt. 

The  fiat  against  Seal  was  issued  on  the  21st  of  March. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether  the  pay- 
ment by  the  bankrupt  to  the  defendant  was  a  voluntary  payment, — 
secondly,  whether  it  was  made  in  contemplation  of  bankruptcy, — thirdly, 
whether  it  was  intended  as  a  payment,  or  whether  the  money  was  deli- 
vered to  the  defendant  merely  as  a  stakeholder,  to  hand  it  over  to  the 
person  who  might  be  entitled  to  receive  it  as  holder  of  the  bill. 

The  jury  found, — first,  that  the  payment  was  voluntary, — secondly, 
that  it  was  not  made  in  contemplation  of  bankruptcy, — thirdly,  that  the 
money  was  delivered  to  the  defendant  for  the  purpose  of  being  kept  by 
him  until  the  bill  arrived  at  maturity,  and  of  being  then  paid  over  to 
the  person  who  might  present  the  bill. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move  to  set  it  aside,  and 
enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  above 
state  of  facts,  and  the  finding  of  the  jury  thereon,  entitled  him  to 
do  so. 

ByUSy  Serjt.,  in  the  same  term,  obtained  a  rule  nisi  accordingly. 
^- .o-i  ^«  Mills  now  showed  cause. — The  authority  of  the  *defendant 
^  to  apply  this  money  in  satisfaction  of  the  bill  was  revoked  by 
the  intervening  bankruptcy  of  the  drawer,  and  the  money  became  from 
that  moment  the  property  of  the  assignees.  Where  money  is  placed 
in  the  hands  of  an  agent  for  the  purpose  of  being  paid  over,  it  remains 
until  it  is  paid  over  the  property  of  the  depositor,  and  the  authority 
of  the  agent  is  revocable  at  any  time ;  and  the  acceptor  of  an  accom- 
modation bill  has  no  greater  authority  in  this  respect  than  an  ordinary 
agent :  Williams  v.  Everett,  14  East,  582  ;  Wedlake  v.  Hurley,  1  C.  & 
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J.  83  ;t  Toovey  v.  Milne,  2  B.  &  Aid.  688 ;  Simpson  v.  Sikes,  6  M.  & 
Selw.  295 ;  Moore  v.  Barthrop,  1  B.  4;  C.  5  (E.  C.  L.  R.  vol.  8),  2  D. 
k  R.  25  (E.  C.  L.  R.  vol.  16).  It  was  contended,  on  moving  for  this 
rule,  that  the  money  in  question  was  paid  pursuant  to  a  contract  between 
the  bankrupt  and  the  defendant,  to  apply  it  to  the  purpose  for  which  it 
was  left  with  the  defendant,  and  therefore  that  the  payment  was  irre- 
vocable, inasmuch  as  it  was  made  pursuant  to  an  authority  which  was 
coupled  with  an  interest.  There  was  no  evidence  of  any  such  contract, 
and  no  principle  of  law  to  warrant  that  position.  What  is  the  contract 
which  the  drawer  of  an  accommodation  bill  enters  into  with  the  acceptor  ? 
It  is  an  open  contract  of  indemnity :  Reynolds  v.  Doyle,  1  M.  &  G. 
753  (E.  C.  L.  R.  vol.  39),  2  Scott,  N.  R.  46 :  and  see  the  precedents 
in  2  Chitty  on  Pleading,  7th  edit.,  p.  232,  Pearson  on  Pleading,  134. 
To  give  a  man  an  authority  coupled  with  an  interest,  there  must  be  a 
good  consideration  existing  at  the  time :  Walsh  v.  Whitcomb,  2  Esp.  N. 
P.  C.  565 ;  Gaussen  v.  Morton,  10  B.  &  C.  731  (E.  C.  L.  R.  vol.  21), 
5  M.  4;  R.  613 ;  Smart  v.  Sandars,  5  M.  Gr.  &  S.  895  (E.  C.  L.  R.  vol. 
57).  The  only  exception,  if  it  be  one,  is,  where  the  authority  has  been 
assented  to  by  all  parties.  In  Walker  v.  Rostron,  9  M.  &  W.  411,t 
the  plaintiff  sold  goods  to  B.,  taking  his  *acceptances  for  the  r^r^j^ 
price,  and  sent  them  to  the  defendant  as  B.'s  agent,  who  con-  '- 
signed  them  to  his  partners  abroad  for  sale.  While  the  acceptances 
were  running,  the  plaintiff,  doubting  B.'s  solvency,  required  further 
security ;  whereupon  it  was  agreed  between  the  plaintiff  and  B.,  and 
the  defendant,  that  B.  should  write  and  deliver  to  the  defendant  a  letter 
authorizing  him,  out  of  any  remittances  he  might  receive  against  the 
net  proceeds  of  the  above  consignments,  to  pay  the  acceptances  as  they 
became  due,  if  not  honoured  by  him,  B.,  previously  to  the  receipt  of 
such  net  proceeds.  The  letter  was  accordingly  delivered  to  the  defend- 
ant, and  he  assented  to  the  terms  of  it.  Before  the  bills  were  due,  B. 
became  bankrupt,  and  the  defendant,  having  received  the  net  proceeds 
of  the  goods,  refused  to  pay  any  part  thereof  to  the  plaintiff,  but 
handed  them  over  to  B.'s  assignees.  It  was  held,  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  the  acceptances  from  the  defend- 
ant, in  an  action  for  money  had  and  received ;  this  being  an  appropria- 
tion irrevocable  except  by  the  consent  of  all  parties,  for  which  the 
existing  debt,  although  not  then  payable,  was  a  good  consideration. 
Here,  however,  there  was  no  consideration:  there  was  no  debt  due 
from  the  bankrupt  to  the  defendant  during  the  currency  of  the  bill, 
but  a  mere  possibility  of  contingent  damage.  [Williams,  J. — After 
depositing  the  money  with  the  defendant,  was  Seal  any  longer  under 
any  duty  to  indemnify  the  defendant  ?]  If  the  view  of  the  contract 
presented  by  the  plaintiffs  be  correct,  clearly  not.  [Williams,  J. — 
What  plea  would  you  plead,  to  a  declaration  against  him  for  not 
indemnifying?]     A  special  plea  setting  out  all   the  circumstances. 
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[Talfourd,  J. — ^You  say  he  coald  not  plead  that  he  hcid  indemni- 
fied the  acceptor?]  Precisely  so.  The  jury  have  found  as  a  fact 
that  the  bankrupt  had  no  intention  that  the  defendant  should  have 
*any  other  interest  in  the  money  than  that  of  an  ordinary  stake- 
holder. [Maulb,  J. — It  is  quite  clear  that  the  payment  was  not 
meant  as  a  payment  out  and  out  under  all  circumstances  ;  for  instance, 
the  defendant  would  have  had  no  right  to  retain  the  money,  if  he  was 
never  called  upon  to  pay  the  bill  at  all.  The  money  was  to  be  paid 
over  on  the  bill  being  presented.  The  question  is,  whether  this  appro- 
priation of  the  money  was  revocable.]  The  mere  coincidence  of  authority 
and  interest  will  not  make  that  irrevocable  which  would  otherwise  have 
been  revocable.  Humphries  r.  Wilson,  2  Stark.  N.  P.  C.  566  (E.  C. 
L.  R.  vol.  3),  is  substantially  this  case :  there,  A.,  shortly  before  his 
bankruptcy,  on  being  applied  to  by  B.,  to  whom  he  owed  47Z.,  to  pay 
the  debt,  gave  him  a  bill  of  exchange  to  get  it  discounted,  to  pay  his 
own  debt,  and  pay  over  the  surplus :  before  the  bill  was  discounted,  A. 
became  bankrupt ;  and  it  was  held  that  B.  could  not  retain  the  bill 
against  the  assignees.  So,  in  Buchanan  v.  Findlay,  9  B.  &;  C.  738 
(E.  C.  L.  R.  vol.  17),  4  M.  &  R.  593,  A.  k  Co.,  merchants  at  Liverpool, 
remitted  a  bill  to  B.  &  Co.  in  London,  with  directions  to  get  it  dis- 
counted, and  apply  the  proceeds  in  a  particular  way.  B.  &  Co.  did 
not  get  the  bill  discounted,  but  received  the  money  when  it  became  due. 
Before  that  time,  A.  &  Co.  had  stopped  payment,  and  desired  to  have 
the  bill  returned  to  them.  A  commission  of  bankruptcy  having  been 
issued  against  them  before  the  money  was  received  on  the  biH  by  B.  & 
Co., — it  was  held  that  the  latter  were  liable  to  be  sued  for  the  amount 
by  the  assignees  of  A.  &  Co.,  as  money  received  to  their  use ;  and  that 
B.  &  Co.  could  not  set  off  a  debt  due  to  them  from  A.  &  Co.  Here,  the 
defendant  was  merely  an  agent  to  pay  the  bill :  Reay  v.  Packwood,  7 
Ad.  &  E.  917  (E.  C.  L.  R.  vol.  34).  Guthrie  v.  Crossley,  2  C.  &  P. 
301  (E.  C.  L.  R.  vol.  12),  differs  from  the  present  case  in  some  of  its 
^U(V\  c^'^c'^u^st*^^®'*  •  there,  *there  was  no  intervening  bankruptcy ; 
^  and  the  case  went  off  on  the  ground  of  fraudulent  preference : 
the  money  was  not  sent  for  the  specific  purpose  of  meeting  the  bills 
which  the  defendant  had  accepted  for  the  accommodation  of  the  bankrupt* 
but  generally  <<  to  help  him  over  his  payments."  That  case  was  followed 
by  a  case  of  Abbott  v.  Lawrence,  cited  in  Abbott  v.  Pomfret,  1  N.  C. 
462,  1  Scott,  470,  which  also  went  off  on  the  ground  of  fraudulent  pre. 
ference.  The  payment  here  was  voluntary  and  without  consideration  : 
there  was  no  subsisting  debt ;  and,  if  there  had  been,  the  defendant 
could  not  avail  himself  of  mutual  credit  as  a  defence  under  nou 
assumpsit :  Wood  v.  Smith,  4  M.  &  W.  522  ;t  Pearson  on  Pleading,  393. 
[Maule,  J. — That  surely  cannot  be  so.] 

Bi/les,  Serjt.,  in  support  of  the  rule. — The  jury  having  disposed  of 
the  question  of  fraudulent  preference,  it  is  now  sought  to  get  rid  of 
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the  effect  of  their  finding,  by  saying  that  the  payment  by  the  bankrupt 
to  the  defendant  was  revocable.  It  is  submitted,  however,  that  that 
argument  cannot  be  sustained, — first,  because  the  payment  was  made  in 
pursuance  of  the  bankrupt's  implied  undertaking  to  indemnify  the 
defendant  against  the  consequences  of  his  acceptance :  and,  further,  it 
is  submitted,  that,  even  if  there  were  no  such  implied  undertaking,  a 
new  contract  arose  upon  a  sufficient  consideration ;  and  that,  when  the 
defendant  obtained  possession  of  t-he  money,  he  became  an  acceptor  for 
value.  The  first  ground,  however,  will  suffice  to  dispose  of  the  case. 
The  contract  into  which  the  drawer  of  an  accommodation  bill  enters 
with  the  acceptor,  is,  that  he  will  provide  funds  to  meet  the  bill,  or  take 
it  up  himself,  or  indemnify  the  acceptor  against  the  consequences  of  his 
omission  to  do  so.  The  declaration  in  Reynolds  v.  Doyle,  1  M.  &  G. 
753  (E.  C.  L.  R.  vol.  39),  2  Scott,  N.  R.  45,  was  framed  upon  a  |-^- ,^ 
*breach  of  the  contract  to  indemnify.  That  case  shows  that  the  ^ 
drawer's  contract  is,  to  do  that  which  an  ordinary  acceptor  for  value  is 
bound  to  do.  If  the  bill  is  made  payable  at  a  particular  place,  as 
between  the  drawer  and  the  accommodation  acceptor,  the  latter  is  not 
bound  to  have  the  money  there,  but  the  former  is  ;  and,  if  he  has  it 
there,  it  is  in  pursuance  of  his  original  contract.  In  Young  v.  Hockley, 
3  Wils.  346,  the  declaration,  in  oisumpsit  by  an  accommodation  acceptor 
against  the' drawer,  alleged  the  promise  to  be,  that  the  defendant  "would 
pay  the  said  bill,  or  supply  the  plaintiffs  with  property  for  payment 
thereof,  when  it  became  due,  and  would  indemnify  and  save  the  plain- 
tiffs harmless  against  all  costs,  charges,  and  expenses  which  they  would 
sustain  by  reason  of  their  acceptance  thereof."  That  is  the  true  con- 
tract which  the  drawer  enters  into.  This  payment,  therefore,  was  a 
payment  made  by  the  bankrupt  in  pursuance  of  his  original  liability :  it 
was  not  even  a  premature  payment.  [Williams,  J. — Suppose  there 
bad  been  no  bankruptcy,  and,  the  bill  being  due,  the  accommodation 
acceptor  omits  to  apply  the  money  in  payment  of  it,  and  afterwards  is 
sued  upon  it,  and  pays  the  amount,  and  the  costs  of  the  action,  and 
afterwards  sues  the  drawer  upon  the  contract  of  indemnity, — how  would 
you  set  up  the  previous  payment  ?]  By  alleging,  that,  before  breach, 
a  new  contract  was  entered  into  between  the  parties,  by  which  the 
drawer  was  discharged.  [Maulb,  J. — Probably  it  might  be  said  in  that 
case  that  there  was  no  promise  to  indemnify.]  If  so,  the  answer  would 
arise  on  non  assumpsit,  or  a  traverse  of  the  damnification.  The  matter, 
however,  has  been  decided.  Lord  Ellenborough,  in  Willis  t;.  Free- 
man, 12  East,  656,  659,  says:  "The  case  of  Wilkins  v.  Casey,  7  T.  R. 
711,  has  established,  that,  if  a  *man  who  has  funds  in  his  hands  r^Kc^o 
belonging  to  a  trader  who  has  committed  a  secret  act  of  bank-  *- 
ruptcy,  accept  a  bill  for  that  trader,  without  knowing  of  such  act  of 
bankruptcy,  he  may  apply  those  funds,  when  the  bill  becomes  due,  to 
the  discharge  of  his  own  acceptance,  though  a  commission  of  bankruptcy 
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xnaj  have  issued  in  the  interim,  and  will  be  protected  against  any  claim 
the  assignees  may  afterwards  make  npon  him  in  respect  of  the  funds  so 
applied."  [Maule,  J. — At  all  events,  it  is  mutual  credit.]  In  Madden 
i;.  Eempster,  1  Gampb.  12,  it  was  ruled  by  Lord  Ellenborough,  that, 
if  A.  is  under  acceptance  to  B.,  he  may  retain  money  of  B.'s  in  his 
hands  to  discharge  it,  either  until  the  bill  is  delivered  up  to  him,  or 
until  he  receives  a  bond  of  indemnity  against  being  sued  upon  it.  In 
Morse  v.  Williams,  3  Campb.  418,  it  was  held,  that,  where  a  sum  of  money 
has  been  lodged  with  a  party,  to  indemnify  him  against  bills  of  exchange 
he  has  accepted  for  the  accommodation  of  another,  an  action  will  not  lie 
against  him  to  recover  the  money  while  the  bills  are  outstanding,  although 
•the  statute  of  limitations  has  run  upon  them.  [Gresswell,  J. — I  feel 
a  difficulty  in  discovering  a  consideration  for  the  new  contract  which  you 
rely  on.  That  matter  was  a  good  deal  discussed  in  Walker  v.  Rostron, 
9  M.  &  W.  411.t] 

Maule,  J. — This  is  an  action  for  money  had  and  received,  brought 
by  the  assignees  of  a  bankrupt  to  recover  a  sum  of  money  paid  by  the 
bankrupt  to  the  defendant  before  the  bankruptcy.  The  payment,  it 
appears,  was  made  voluntarily,  but  not  in  contemplation  of  bankruptcy, 
and  was  for  the  purpose  of  enabling  the  defendant  to  take  up  a  bill 
which  he  had  accepted  for  the  bankrupt's  accommodation.  Under  these 
circumstances,  the  case  seems  to  reduce  itself  to  the  same  question 
^uq-}  ^  ^^  ^^®  action  were  brought  by  the  bankrupt  *himself.  The 
-*  circumstances  under  which  the  money  was  paid  were  these : — The 
defendant  had,  at  the  request,  and  for  the  accommodation,  of  the  bank- 
rupt, accepted  a  bill  for  1962.  14«.  7(2.  It  does  not  appear  that  there 
was  any  special  agreement  between  the  parties :  but  it  is  clear  that  there 
is  an  implied  contract  in  all  these  cases,  that  the  person  for  whose 
accommodation  the  acceptance  is  given  shall  provide  for  the  bill,  or  in 
some  way  take  care  that  the  acceptor  shall  not  be  damnified  by  his 
acceptance.  That  is  the  situation  in  which  this  bankrupt  stood  to  the 
defendant.  The  bill  being  within  a  few  days  of  its  maturity,  the  bank- 
rupt handed  to  the  defendant  a  sum  of  money,  which  the  jury  find  was 
handed  over  for  the  express  purpose  of  taking  up  the  bill  when  it  should 
be  presented  for  payment.  The  question  is,  whether  the  bankrupt 
could  have  revoked  that  destination  of  the  money,  and  could  have 
called  upon  the  defendant  to  return  it  to  him.  The  ground  upon  which 
the  defendant  contends  that  he  could  not,  is,  that  the  contract  affords 
a  defence :  and  it  seems  to  me  that  it  does,  because  the  drawer  of  the 
bill,  being  under  an  obligation,  not  specifically  to  provide  funds  at  a 
particular  time  to  meet  the  bill,  but  one  which  might  be  performed  in 
the  whole  or  in  part  by  doing  so,  adopts  a  reasonable  and  usual  course 
for  that  purpose,  by  providing  the  acceptor  beforehand  with  a  sum  of 
money  to  be  applied  to  the  payment  of  the  bill.  An  act  done  in  per- 
formance of  a  binding  contract  is  not  revocable.     The  acceptance  of  the 
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bill  was  a  good  consideration  for  the  contract  to  indemnify.  An  ordinary 
mode  of  indemnification  is,  to  provide  funds  to  meet  the  hill.  That 
mode  the  drawer  has  adopted.  In  ordinary  cases,  where  a  man  is  bound 
to  pay  money  on  or  before  a  given  day,  a  payment  made  before  the  day 
is  not  revocable.  This  is  a  case  of  that  nature :  the  drawer,  by  handing 
to  the  acceptor  the  sum  necessary  to  meet  the  bill,  discharged  r^f-f-r^ 
♦himself  by  performance  of  his  contract.  As  ?ie  could  not  have  ^ 
recalled  the  payment,  so  neither  can  his  assignees.  The  money  clearly 
never  was  money  had  and  received  by  the  defendant  to  their  use ;  and, 
consequently,  the  rule  to  enter  the  verdict  for  the  defendabt  must  be 
made  absolute. 

Cresswell,  J. — The  case  is  to  be  considered  quite  independently  of 
the  bankruptcy  of  Seal,  the  jury  having  found  that  the  payment,  though 
made  voluntarily,  was  not  made  in  contemplation  of  bankruptcy.  The 
bankrupt  could  not,  I  apprehend,  have  recovered  back  the  money. 
Walker  v.  Rostron  was  a  totally  different  case  from  this.  The  acceptance 
of  the  bill  by  the  defendant  was  ample  consideration  for  the  bankrupt's 
promise  to  indemnify  him,  in  any  of  the  ordinary  modes  of  indemnifica- 
tion. The  payment  was,  therefore,  a  payment  made  in  pursuance  of  a 
promise  made  upon  good  consideration ;  and  the  bankrupt  could  not 
revoke  it.     His  assignees,  therefore,  have  no  claim. 

Williams,  J. — The  bankrupt  was  under  an  implied  contract,  founded 
upon  a  good  consideration,  to  indemnify  the  defendant  against  the  con- 
sequences of  his  acceptance.  He  elected  the  mode  of  performing  his 
contract,  by  providing  funds  to  meet  the  bill.  It  was  not  competent  to 
him  afterwards  to  recall  that  step,  and  claim  the  money. 

Talfourd,  J. — Lord  Abinger*s  judgment  in  Walker  v.  .Rostron  in 
principle  decides  this  case.  By  handing  over  the  money  to  the  defend- 
ant, the  bankrupt  was  taking  lawful  means  to  perform  his  contract.  He 
could  not  retrace  his  steps :  and  his  assignees  can  be  in  no  better  situa- 
tion. Rule  absolute. 
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The  Judges  who  sat  in  Banco  during  this  Term,  were 

Wilde,  C.  J.  Williams,  J. 

Cresswell,  J.  Talfourd,  J. 


MARSH  V.  HIGGINS  and  Another.     April  25. 

Clear  and  unambignons  words  are  neeeuary  to  give  a  retro8i>ectiT0  effect  to  an  act  of  parliament, 
80  as  to  deprive  a  party  of  a  vested  rigbt  of  action. 

The  225th  section  of  the  12  A  13  VicU  o.  106,  enacts,  "that  no  such  deed  or  memorandum  of 
airangement  (as  mentioned  in  8.  224)  shall  be  effectual  or  obligatory  upon  any  creditor  who 
shall  not  have  signed  the  same,  until  after  the  expiraUon  of  three  months  (calendar,  by  the 
interpretation  clause,  s.  276)  from  the  time  at  which  such  creditor  shall  have  had  nod'ee  /nm 
9ueh  trader,  of  his  suspension  of  payment,  and  of  such  deed  or  memorandum  of  arrangement, 
unless  such  trader  shall  within  such  time  obtain  from  the  court  an  order  or  certificate  of  the 
said  court,  declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement  has  been 
duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  aforesaid  :" — 

Held,  that  this  clause  is  not  to  be  constmed  retrospectively,  so  as  to  deprive  the  creditor  of  hie 
right  to  continue  an  action  duly  commenced  by  him  before  the  act  came  into  operation. 

Held  also,  that  an  intimation  to  a  creditor,  fVom  one  of  the  trustees  named  in  the  deed,  that 
such  a  deed  had  been  executed  by  the  minority  of  the  creditors,  accompanied  by  a  request  to 
him  to  sign  it,  was  sufficient  evidence  of  notice,  without  the  production  of  the  deed  itself. 

A  plea  under  this  section  contained  an  averment  that  "three  month*  from  the  time  at  which  the 
plaintiff  had  notice  from  the  defendants  of  their  suspension  of  payment,  and  of  the  deed, 
expired  before  the  commencement  of  this  suit :" — Held  (the  plaintiff  having  pleaded  over), 
that  this  must  be  taken  to  mean  three  calendar  months. 

This  was  an  action  of  assnmpsit  by  the  endorsee  against  the  acceptors 
of  a  bill  of  exchange. 

The  defendants  pleaded, — ^first,  a  traverse  of  the  endorsement  by  the 

^t-zq-i  P*y®®s  to  the  plaintifis.    Secondly — *that,  before  the  commence- 

-'  ment  of  this  suit,  to  wit,  on  the  1st  of  November,  1847,  by  an 

indenture  then  made  between  the  defendants  of  the  first  part,  Charles 
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Groves  and  Joseph  Fry  of  the  second  part,  and  the  several  other  persons, 
creditors  of,  or  claimants  for  damages  against,  the  said  parties  of  the 
first  part,  to  wit,  the  defendants,  who,  by  themselves  or  their  agents, 
should  subscribe  and  affix  their  names  and  seals,  or  otherwise  absent  to 
the  said  indenture,  of  the  third  part ;  and  which  said  indenture  was  at 
the  time  of  the  making  thereof,  and  is,  sealed  with  the  respective  seals 
of  the  defendants,  and  which  said  indenture  has  never  been,  and  is  not 
now,  in  the  possession,  custody,  or  power  of  the  defendants,  or  either 
of  them,  and  which  they  cannot  produce  to  the  court  here, — reciting 
that  the  defendants  were  indebted  to,  or  admitted  claims  for  damages 
due  to,  the  several  parties  thereto  of  the  third  part,  and  were  then 
unable  to  pay  those  debts  and  claims  ;  and  that,  at  a  meeting  of  their 
creditors,  then  recently  held,  it  was  agreed  and  determined  that  the 
defendants  should  execute  an  assignment  of  all  their  estate  and  effects 
for  the  benefit  of,  and  receive  a  general  release  from,  their  creditors 
and  claimants,  provision  being  made,  as  a  primary  trust  of  such  assign- 
ment, for  the  discharge  of  the  claims  of  the  three  parties  in  the 
said  indenture  after-named,  on  the  principle  and  in  the  manner  there- 
inafter  declared,  viz«,  The   Goalbrook-Dale  Iron   Company,   Messrs. 
Blockow   &  Vaughan,   and   Mr.   James   Batson,   having  respectively 
♦claims  upon  the  said  defendants  for  damages  for  non-perform-  r^rco 
ance  of  contracts  made  with  them  by  the  said  defendants  for  ^ 
the  purchase  of  iron,  it  was  agreed  that  the  said  three  above-named 
parties  in  manner  therein  mentioned  (which  is  not  material  here  to  set 
forth) ;  and  that,  in  and  by  the  said  indenture,  in  pursuance  of  the  said 
first-mentioned  agreement,  they,  the  said  defendants,  by  the  direction 
and  on  the  nomination  of  the  parties  thereto  of  the  third  part,  testified 
by  their  severally  executing  or  assenting  to  the  said  indenture,  did 
thereby  assign  unto  the  said  Charles  Groves  and  Joseph  Fry,  their 
executors,  administrators,  and  assigns,  all  and  singular  the  household 
goods,  books,  furniture,  stock  in  trade,  bonds,  bills,  money,  and  securi- 
ties for  money,  debts,  and  credits,  and  all  other  the  personal  estate  and 
effects  belonging  or  owing  to  them  the  said  defendants,  and  each  of 
them,  and  in  particular  a  certain  right  of  action  abd  suit  against  The 
National  Exchange  Company,  and  certain  damages  to  be  recovered 
against  the  said  National  Exchange  Company  (save  and  excepting  out 
of  the  said  assignment  the  necessary  wearing  apparel  of  them  the  said 
defendants  respectively,  and  their  respective  families),  and  all  the  right 
and  title,  possession,  property,  claim,  and  demand  whatsoever,  at  law 
and  in  equity,  of  the  said  defendants,  and  of  each  of  them,  into,  out 
of,  or  upon  the  said  premises  respectively,  together  with  all  books,  ac- 
counts, writings,  bills,  notes,  and  receipts,  papers,  and  vouchers  touch- 
ing the  same,  or  any  part  thereof, — To  have,  receive,  and  take  the  said 
goods,  chattels,  stocks,  moneys,  securities  for  money,  bonds,  bills,  and 
all  and  singular  other  the  premises  intended  to  be  thereby  assigned, 
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unto  the  said  Charles  Groves  and  Joseph  Fry,  their  executors,  adminis- 
trators, and  assigns,  upon  certain  trusts  in  the  said  indenture  expressed, 
that  is  to  say,  upon  trust  to  get  in  the  estate  in  manner  therein  men- 
^  * .  . -.  tioned ;  and,  after  ^making  certain  payments  in  the  said  indenture 

^  mentioned,  then  upon  trust  that  the  said  trustees  should  apply 
all  the  moneys  which  should  be  received  under  or  by  virtue  of  the  trusts 
of  the  said  indenture,  in  payment  of  all  the  debts  and  sums  of  money 
which  should  be  owing  by  the  said  defendants  to  such  of  their  creditors 
(save  and  except  the  said  Coalbrook-Dale  Iron  Company,  and  the  said 
Messrs.  Blockow  &  Yaughan,  and  the  said  James  Batson)  therein  named 
as  should  have  executed  the  said  indenture,  rateably  and  in  proportion 
to  the  amount  of  their  respective  debts,  without  priority  or  preference 
of  any  one  or  more  of  them  over  the  others,  or  any  other  of  them,  until 
each  of  the  same  creditors,  or  his,  her,  or  their  executors  or  adminis- 
trators, should  have  received  the  full  amount  of  the  debt  due  to  him  or 
her  respectively ;  and  should  assign,  pay,  and  apply  the  residue  and 
surplus,  if  any,  of  the  said  trust  estate,  moneys,  and  premises;  to  the 
said  defendants,  their  executors,  administrators,  or  assigns,  for  their 
own  proper  use  and  benefit,  or  as  they  should  direct :  That  it  was  there- 
by declared  and  agreed  that  it  should  be  lawful  for  the  said  trustee  or 
trustees,  if  they  should  think  proper,  but  not  otherwise,  to  pay  to  all 
or  any  creditors  of  the  said  defendants  whose  claims  respectively  should 
not  exceed  the  sum  of  102.,  the  full  amount  of  such  claims  respectively, 
so  as  to  supersede  the  necessity  of  their  being  parties  to  the  said  in- 
denture :  That,  in  and  by  the  said  indenture,  in  consideration  of  the 
assignment  and  covenant  therein  contained,  and  of  other  the  premises, 
the  said  several  creditors  and  claimants  parties  thereto,  did  thereby, 
for  themselves  severally,  and  for  their  respective  heirs,  executors,  and 
administrators,  covenant  with  the  said  defendants,  their  executors  and 
administrators,  that  they,  the  respective  covenantors,  or  their  respect- 
ive heirs,  executors,  administrators,  or  assigns,  should  and  would  not, 
^.^_  at  any  *time  thereafter,  sue,  implead,  or  attach  the  said  defend- 

-^  ants,  or  either  of  them,  their,  or  either  of  their  heirs,  executors, 
or  administrators,  estate  or  effects,  for  or  by  reason  or  on  account  of 
any  debt,  damages,  claim,  or  demand  then  owing,  or  claimed  to  be 
owing,  by  the  said  defendants  to  the  covenantors  respectively ;  and,  in 
case  the  covenantors,  or  any  of  them,  should  act  contrary  to  their  cove- 
nant therein  before  contained,  being  the  said  covenant,  and  the  true 
intent  of  the  said  indenture,  then  the  said  defendants,  their  heirs, 
executors,  or  administrators,  should  and  might  plead  the  said  indenture 
as  a  general  release  in  bar  of  all  or  any  such  actions,  suits,  or  attach- 
ments :(a)  That,  before  and  at  the  time  of  making  and  entering  into 
the  said  deed,  the  defendants  were  traders  liable  to  become  bankrupts 
under  the  laws  then  in  force  relating  to  bankrupts,  and  within  the  mean- 

(a)  Vide  Gibbons  v,  VouUIod,  8  M.  Gr.  A  S.  483  (E.  C.  L.  R.  toL  65). 
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ing  of  the  statute  hereinafter  mentioned :  That  the  said  deed  was  signed 
and  executed  by  or  on  behalf  of  more  than  six-sevenths,  to  wit,  by 
twelve-thirteenths,  in  number  and  value  of  those  creditors  whose  debt? 
amounted  to  lOZ.  and  upwards,  accounting  every  creditor  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  the  defendants,  or  either  of  them,  would  appear 
to  be  the  balance  due  to  him, — that  is  to  say,  the  said  deed  was  signed 
and  sealed  by  a  great  many  respectively  of  the  said  creditors,  and  was 
signed  and  sealed  on  behalf  of  the  residue  of  the  said  creditors,  the 
said  residue  being,  to  wit,  one  hundred ;  and  the  said  creditors  by  whom 
and  on  behalf  of  whom  the  said  indenture  was  so  signed  and  executed, 
thereby  assented  to  the  said  indenture,  and  to  be  bound  thereby :  That, 
at  the  time  of  the  making  '*'and  entering  into  the  said  deed,  the  r-i^rf^c 
plaintiff  was  a  creditor  of  the  defendants  in  respect  of  the  said  ^ 
bill  in  the  first  count  mentioned,  and  was  a  creditor  of  the  defendants 
in  respect  of  the  same,  within  the  meaning  of  the  provisions  of  an  act 
made  in  the  session  of  parliament,  held  in  the  12th  and  13th  years  of 
her  present  Majesty,  intituled  <<  An  act  to  amend  and  consolidate  the 
laws  relating  to  bankruptcy,"  with  respect  to  arrangements  by  deed ; 
and  the  said  creditors  so  being  more  than  six-sevenths  in  number  and 
value,  were  also,  at  the  time  of  making  and  entering  into  the  said  deed, 
more  than  six-sevenths,. within  the  meaning  of  the  said  provisions  of 
the  said  act  with  respect  to  arrangements  by  deed,  in  number  and  value 
of  those  creditors  of  the  defendants  whose  debts  amounted  to  lOL  and 
upwards,  accounting  every  creditor  a  creditor  in  value  in  respect  of 
such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the 
value  of  mortgaged  property  and  other  such  available  securities  or  liens 
from  the  defendants,  appeared  to  be  the  balance  due  to  him :  That  the 
^said  indenture  was  and  is  an  arrangement  by  deed,  and  a  deed  of 
arrangement,  within  the  meaning  of  the  provisions  of  the  said  act  with 
respect  to  arrangements  by  deed:  That,  before  and  at  the  time  of 
making  and  entering  into  the  said  deed,  they,  the  defendants,  as  such 
traders  and  debtors,  suspended  payment ;  and,  that  the  plaintiff^  to  wit, 
on  the  1st  of  November,  1847,  had  notice  from  the  defendants  of  their 
said  suspension,  and  of  the  said  deed :  That,  to  wit,  after  the  said  bill 
became  due  and  payable,  and  after  the  said  statement  of  account  in  the 
introductory  part  of  this  plea  mentioned,  three  months  from  the  time 
at  which  the  plaintiff  had  notice  from  the  defendants  of  their  suspen- 
sion of  payment,  and  of  the  deed,  expired  before  the  commencement  of 
this  suit,  and  (the  said  deed  having  been  at  all  times  from  the  r^r^*^ 
making  and  entering  into  the  *same,  and  being  still  in  force),  ^ 
the  said  deed  then  became,  and  had  thence  continued,  and  was  effectual 
and  obligatory  in  all  respects  on  the  said  creditors  by  whom  and  on 
behalf  of  whom  it  was  signed  as  aforesaid,  and  upon  the  plaintiff  as 
VOL.  IX. — 24 
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such  creditor  of  the  defendants,  and  as  effectual  and  obligatory  in  all 
respects  upon  and  against  the  plaintiff  as  if  he  had  duly  executed  and 
signed  the  same :  That  the  trustees  in  the  said  deed  named  accepted 
the  said  trusts  thereof,  and  had  at  all  times  acted  in  performance  of  the 
same :  And  that,  by  reason  of  the  premises  respectively,  the  defend- 
ants, before  the  commencement  of  this  suit,  became  and  were  released 
from  the  said  claims  and  demands  of  their  said  creditors  by  whom  and 
on  behalf  of  whom  the  said  deed  was  so  signed. 

To  the  second  plea,  the  plaintiff  replied  that  he  had  no  notice  of  the 
deed, — ^upon  which  issue  was  joined. 

The  writ  was  issued  on  the  2d  of  July,  1849 :  the  declaration  was 
delivered  on  the  8th  of  August,  and  the  defendants  pleaded  on  the  1st 
of  November  in  the  same  year.  The  statute  12  &  13  Vict.  c.  106,  upon 
which  the  second  plea  was  framed,  received  the  royal  assent  on  the  1st 
of  August,  1849,  and  came  into  general  operation  on  the  11th  of 
October,  1849. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  In  order  to  prove  that  the  plaintiff  had  notice 
of  the  defendants'  suspension  of  payment,  and  of  the  deed  of  arrange- 
ment mentioned  in  the  second  plea,  the  defendants  called  Joseph  Fry, 
•one  of  the  trustees.  He  stated  that  he  had  two  interviews  with  the 
plaintiff  upon  the  subject, — ^the  one  on  the  6th,  the  other  on  the  26th 
of  January,  1848 ;  that,  upon  both  occasions,  he  held  in  his  hand  the 
document  which  he  held  in  his  band  at  the  time  of  giving  evidence  (and 
which  was  represented  to  be  the  deed  of  arrangement  mentioned  in  the 
.^--o-|  pica),  but  that  *he  did  not  read  it  to  the  plaintiff,  but  merely 
^  told  him  shortly  what  was  the  nature  of  its  provisions,  asking 
him  to  sign  it,  which  he  declined  to  do ;  that,  at  the  first  interview, 
the  plaintiff  admitted  that  he  was  aware  that  the  defendants  had  sus- 
pended payment ;  and  that,  upon  the  second  occasion,  he,  the  witness, 
told  the  plaintiff  that  the  deed  had  been  executed  by  nearly  all  the 
creditors. 

The  deed  was  not  produced. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  there  was  no 
evidence  at  all  to  support  the  second  issue ;  for,  that,  to  constitute  the 
conversations  deposed  to  notice  of  the  deed,  the  deed  ought  to  have 
been  produced;  and,  further,  that  the  plea,  if  proved,  afforded  no 
answer  to  the  action. 

A  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendants  on  the  second ;  and  leave  was  reserved  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  on  the  second  issue,  or  for  judgment 
non  obstante  veredicto. 

Keating^  on  a  former  day  in  this  term,  moved  accordingly. — ^If  the 
defendants  meant  to  rely  upon  Fry^s  evidence  as  proof  that  the  plaintiff 
had  notice  of  the  deed,  the  deed  itself  ought  to  have  been  produced, 
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otherwise  there  was  nothing  to  show  that  the  instrument  set  ont  in  the 
plea  wras  the  same  as  that  which  formed  the  subject  of  the  alleged  con- 
rersations.  [Gresswbll,  J. — Upon  an  issue  upon  notice  of  dishonour 
of  a  bill,  is  it  necessary  to  produce  the  bill  ?]  The  plaintiff's  admission 
at  the  most  amounts  to  this, — I  know  that  a  deed  has  been  prepared, 
and  that  it  is  executed  by  certain  creditors :  but  that  does  not  show 
that  the  plaintiff  had  the  notice  which  this  act  of  parliament  requires. 
The  issue  was  upon  the  defendants ;  they  were  bound  to  put  in  the 
deed. 

*The  plea  is  clearly  a  bad  plea.  The  224th  section  of  the  r^^ef-q 
12th  &  18th  Vict,  c  106,  enacts,  « that  every  deed  or  memoran-  *• 
dom  of  arrangement  now  or  hereafter  entered  into  between  any  such 
trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six-sevenths  in 
number  and  value  of  those  creditors  whose  debts  amount  to  102.  and 
upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom, 
and  the  distribution,  inspection,  conduct,  management,  and  mode  of 
winding  up  of  his  estate,  or  all  or  any  of  such  matters,  or  any  matters 
kaving  reference  thereto,  shall  (subject  to  the  conditions  hereinafter 
mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  such  deed  or  memorandum  of 
arrangement,  as  if  they  had  duly  signed  the  same :  and  such  deed  or 
memorandum,  when  so  signed,  shall  not  be,  or  be  liable  to  be,  disturbed 
or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy : 
provided  always  that  every  creditor  shall  be  accounted  a  creditor  in 
Yalue  in  respect  of  such  amount  only  as,  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."  The  225th  section  then  provides,  "that  no  such  deed  or 
memorandum  of  arrangement  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  have  signed  the  same,  until  after  the  expiration 
«f  three  inonth$  from  the  time  at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall  within  such 
time  obtain  from  the  court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement 
has  been  duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors 
as  aforesaid ;  and  it  shall  be  lawful  for  *the  court,  within  the  r*r^/\ 
district  of  which  the  trader  shall  have  resided  or  carried  on  ^ 
business  for  six  months  next  immediately  preceding  his  suspension  of 
payment,  to  make  such  order  or  certificate  on  the  petition  of  any  such 
trader,  and  to  exercise  jurisdiction  in  and  over  the  matters  of  any  such 
application ;  and  no  creditor  who  shall  not  have  had  fourteen  days' 
notice  of  any  intended  application  for  such  order  or  certificate  as  afore- 
said, shall  be  bound  thereby."  The  notice  contemplated  by  this  section 
must  be  a  notice  under,  and  given  subsequently  to,  the  passing  of  the 
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act.  The  legislature  clearly  could  not  have  intended  to  render  valid  a 
previous  notice.  That  which  is  relied  on  as  a  notice  here,  took  place 
on  the  6thy  or  the  26th,  of  January,  1848.  It  could  have  no  effect 
whatever  until  the  act  passed ;  and  the  act  did  not  come  into  operation 
until  the  11th  of  October,  1849,  which  was  after  the  commencement  of 
the  action,  and  after  issue  joined.  The  notice  clearly  was  intended  to 
be  prospective :  consequently,  the  plea  is  bad.  [Cressweli.,  J. — The 
224th  section  is  prospective.]  The  225th  cannot,  by  any  fair  intend- 
ment, be  so  construed.  The  plea  is  also  bad  for  not  alleging  that  three 
calendar  months  had  elapsed :  three  lunar  months'  notice  would  not  be 
sufficient.  [Talfourd,  J. — May  we  not  read  that  allegation  by  the 
light  afforded  by  the  interpretation  clause,  section  276,  which  enacts 
that  the  term  <<  month"  shall  mean  a  calendar  month  ?]  The  court 
cannot  look  at  the  interpretation  clause  to  construe  the  plea.  [Cress* 
WELL,  J. — The  objection  might  be  good  on  special  demurrer;  but^ 
after  pleading  over,  we  must  assume  that  the  judge  properly  told  the 
jury  that  the  notice  must  be  a  three  calendar  months'  notice.] 

Wilde,  C.  J. — This  rule  is  moved  on  two  grounds, — first,  to  enter  a 
*-«n  ^®^^^^*  ^^^  *^®  plaintiff  on  the  second  *issue,  which  is  joined 
-'  upon  the  question  whether  or  not  the  plaintiff  had  notice  of  the 
deed  referred  to  in  the  second  plea, — secondly,  to  enter  a  verdict 
for  the  plaintiff  on  the  second  issue  n<m  obitante  veredietOy  on  the 
ground  that  the  plea,  if  proved,  is  no  answer  to  the  action. 

Upon  the  first  point,  it  is  material  to  see  what  deed  it  is  that  the 
creditors  are  bound  by,  and  then  to  consider  whether  or  not  the  plain- 
tiff had  notice  of  that  deed.  By  the  224th  section,  it  appears  that  it 
is  not  any  particular  description  of  deed  that  is  to*be  binding  upon  the 
creditors,  but  that  a  deed  of  any  kind,  <<  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  those  creditors  whose  debts  amount  to 
102.  and  upwards,  touching  the  trader's  liabilities,  and  his  release  there- 
from,  and  the  distribution,  inspection,  conduct,  management,  and  mode 
of  winding  up  his  estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,"  shall,  subject  to  the  conditions  thereinafter 
mentioned,  be  effectual  and  obligatory  upon  all  the  creditors.  What 
are  those  conditions?  Having  already  provided  that  a  deed  of  the 
nature  before  mentioned,  and  signed  as  above,  shall  bind  the  creditors, 
the  legislature  proceed,  in  section  225,  to  enact,  <<  that  no  such  deed  or 
memorandum  of  arrangement  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  have  signed  the  same  until  after  the  expiration 
of  three  months  from  the  time  at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall  within  such 
time  obtain  from  the  court  an  order  or  certificate  of  the  said  court 
declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement 
has  been  duly  signed  by  or  on  behalf  of  mch  majority  of  the  creditors 
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«s  aforesaid."  Now,  what  was  the  notice  here  ?  The  witness  says,  I 
held  the  deed  in  mj  hand,  *and  told  the  plaintiff  that  it  was  a  r^f-f^n 
deed  of  arrangement  between  Messrs.  Higgins  and  their  credit-  ^ 
ors,  and  that  it  was  signed  by  nearly  all  the  creditor8.(a)  Suppose 
such  a  notice  had  been  served  upon  the  plaintiff  in  toriting^  I  apprehend 
it  would  have  been  a  perfectly  good  notice,  and  would  call  upon  the 
plaintiff  to  inform  himself  whether  or  not  the  deed  was  such  a  one  as 
the  statute  contemplated.  The  plaintiff  might  have  read  the  deed.  I 
remember  a  case  where  an  arbitrator  had  locked  himself  in  a  room  in 
order  to  prevent  his  being  served  with  a  deed  of  revocation  of  his  autho- 
rity ;  and  Lord  Tbnterden  told  the  jury,  that,  if  the  arbitrator  had 
the  means  of  knowledge,  but  wilfully  abstained  from  acquiring  it,  it  was 
the  same  as  if  he  had  been  duly  served.  So,  here,  it  is  the  same  as  if 
the  creditor  had  said, — <<  It  is  immaterial  what  the  nature  of  the  deed 
may  be ;  I  will  not  execute  it."  For  these  reasons,  I  am  of  opinion 
that  there  should  be  no  rule  upon  the  first  point.  As  to  the  motion  to 
enter  judgment  non  obstante  veredicto^  the  rule  may  go. 

Grbsswell,  J. — I  agree  with  my  lord  that  there  is  no  ground  for 
disturbing  the  finding  of  the  jury  upon  the  second  issue.  The  plea 
sets  out  a  deed  of  arrangement,  with  an  averment  that  the  plaintiff  had 
notice  of  it.  The  plaintiff,  by  his  replication,  merely  traverses  that  he 
had  notice  of  the  deed.  The  evidence  is,  that  he  had  notice  of  a  deed, 
which^  as  far  as  the  statement  shows,  corresponds  with  that  stated  in 
the  plea.  There  is  no  suggestion  that  there  was  any  other  deed,  in 
order  to  raise  any  ambiguity.  I  therefore  think  the  evidence  sufficient. 
The  other  branch  of  the  motion,  *as  to  the  validity  of  the  plea. 


raises  a  question  that  is  well  worthy  of  consideration. 


[*563 


The  rest  of  the  court  concurring,  a  rule  nisi  was  granted  to  enter 
judgment  non  obstante  veredicto  on  the  second  issue. 

Bi/les,  Serjt.,  and  Aspland,  showed  cause. — The  main  question  is, 
whether  the  12  &  13  Vict.,  which  came  into  operation  after  the  com- 
mencement of  the  action,  but  before  plea  pleaded,  is  applicable  to  this 
case?  The  224th  section,  upon  which  this  plea  is  founded,  clearly 
applies  to  past  deeds :  it  speaks  of  <<  every  deed  or  memorandum  of 
arrangement  now  or  hereafter  entered  into."  That  is  the  substance  of 
the  thing :  the  notice  is  a  mere  incident.  The  226th,  227th,  228th, 
and  229th  sections  also  clearly  are  retrospective  as  well  as  prospective. 
Where  the  provision  is  intended  to  be  prospective  only, — as  in  ss.  185, 
136,  137, — the  words  "after  the  commencement  of  this  act"  are  used. 
Section  201  is  both  prospective  and  retrospective  in  its  language.  The 
211th  and  following  sections  are  prospective  only.  There  is  no  clause 
providing  that  the  act  shall  be  construed  beneficially  for  creditors. 

(a)  Quare,  whether  ft  notice  that  "nearly  all  the  creditors''  had  signed  the  deed,  amoiinted  Co 
notice  that  "six-Beyenths  in  number  and  valne  of  those  creditors  whose  debts  amoonted  to  10/. 
and  upwards"  had  execnted  it7 


668  MARSH  v.  HIOOINS.    B.  T.  18&0. 

[WiLDB,  0.  J. — ^I  do  not  wonder  at  the  omission ;  for,  many  judges  have 
said  that  they  did  not  know  what  it  meant.]  There  can  be  no  hard- 
ship in  patting  such  a  construction  upon  the  act,  which  was  intended 
to  favour  these  arrangements,  as  will  deprive  a  hostile  creditor  of  the 
power  of  harassing  his  debtor.  [Wilde,  G.  J. — To  justify  us  in  con- 
struing a  statute  to  be  retrospective,  the  words  must  be  very  explicit.] 
That,  no  doubt,  is  the  general  rule,  as  is  laid  down  in  Moon  v.  Durden, 
2  £xch.  22,t  where  it  is  said  that  <<  the  general  rule,  in  construing 
^'^641  ^^^^^^  statutes,  *is,  <  Nova  etmititutio  ftUuru  farmam  imponere 
-*  d^etj  nan  prceteritia  ;'  but  that  rule,  which  is  one  of  construction 
only,  will  yield  to  a  sufficiently  expressed  intention  of  the  legislature 
that  the  enactment  should  have  a  retrospective  operation.*'  Many 
instances  might  be  cited,  of  statutes,  the  language  of  which  construed 
grammatically  would  import  the  future  only,  being  read  retrospectively. 
Thus,  in  Towler  v.  Ghatterton,  6  Bingh.  258  (E.  C.  L.  R.  vol.  19),  3  M. 
&  P.  619,  the  first  section  of  Lord  Tenterden's  act,  9  G.  4,  c.  14, — 
which  enacts,  ^<  that,  in  actions  of  debt,  &c.,  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  any  case  out  of  the  operation  of 
the  statute  of  limitations  (21  Jac.  1,  c.  16),  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby," — was  held  to  have  a  retrospective  operation.  The 
same  point  had  already  been  ruled  by  Lord  Tenterdsn,  in  Hilliard  v. 
Lenard,  M.  &  M.  297,  and  Ansell  v.  Ansell,  M.  &  M.  299,  n.,  and  by 
HuLLOCK,  B.,  in  Kirkhaugh  v.  Herbert.(a)  So,  in  Freeman  v.  Moyes, 
1  Ad.  &  E.  888  (E.  C.  L.  R.  vol.  28),  3  N.  &  M.  883  (K  C.  L.  R.  vol. 
28),  under  the  3  &  4  W.  4,  c.  42,  s.  31,  executors  were  held  liable  to 
costs  in  actions  commenced  before  the  statute  came  into  operation,  and 
tried  after.  And  see  Doe  d.  Payne  tr.  The  Bristol  and  Exeter  Railway 
Company,  6  M.  &  W.  320.t 

The  plea  alleges  that  the  defendants  had  suspended  payment  before 
the  making  of  the  deed,  and  that  the  plaintiff*,  to  wit^  on  the  1st  of 
November,  1847,  had  notice  of  the  suspension,  and  of  the  deed.  The 
day,  though  laid  under  a  videlicet,  being  material,  the  videlieet  may  be 
^-/.-,  rejected.  The  word  "month**  in  the  ♦plea  must,  at  all  events 
^  after  verdict,  be  read  with  the  aid  of  the  interpretation  clause, 
and  therefore  means  "calendar  month."  Reading  it  with  the  cimtext, 
even  without  the  aid  of  the  interpretation  clause,  it  must  be  so  intended : 
Titus  V.  Lady  Preston,  1  Stra.  652 ;  Lang  v.  Oale,  1  M.  &  Selw.  Ill ; 
Cockell  V.  Gray,  3  Brod.  &  B.  186  (E.  C.  L.  R.  vol.  7),  6  J.  B.  Moore, 
483  (E.  G.  L.  R.  vol.  17).  [Grbsswell,  J. — ^AU  the  cases  on  the 
subject  are  considered  in  Simpson  v.  Margitson,  11  Q.  B.  23  (E.  C.  L. 
R.  vol.  63.]    Where  the  opposite  party  has  pleaded  over,  and  the 

(tt)  Carlisle  Spring  AwUes,  1829. 
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pleading  is  capable  of  a  coaBtruction  which  iriU  support  it,  the  court 
will  give  it  that  construction.  Besides,  the  day  is  involved  in  the  issue ; 
and  the  jury  have  found  it.  It  may  be  said,  as  was  said  in  Gibbons  v. 
Youillon,  8  M.  Gr.  k  S.  488  (S.  C.  L.  B.  vol.  65),  that  this  defence 
might  have  been  pleaded  puis  darrein  continuance :  but  the  three  months 
since  the  passing  of  the  act  have  now  elapsed,  and  the  court  will  give 
the  right  judgment  on  the  whole  record,  although  the  prayer  of  the  plea 
may  be  informal :  Le  Bret  t;.  Papillon,  4  East,  502 ;  Chamley  v.  Win- 
Stanley,  5  East,  266 ;  Allen  v.  Hopkins,  13  M.  &  W.  94  ;t  Gobbett  v. 
Sir  George  Grey,  4  Exch.  729.t  [Talvourd,  J. — The  plea  is  bad  or 
good  at  the  time  of  pleading.]  The  defendants  might  have  pleaded 
puis  darrein  continuance  at  nisi  prius. 

Keating  and  Winstony  in  support  of  the  rule. — To  give  a  retrospective 
construction  to  an  act  of  parliament,  the  court  will  require  very  clear 
and  unambiguous  words  indicating  an  intention  on  the  part  of  the  legis- 
lature that  a  vested  right  of  action  should  be  thereby  affected.  Moon 
9.  Durden  is  a  strong  instance  of  the  disinclination  of  the  courts  to  con- 
strue statutes  retrospectively.  Pakee,  B.,  there  says:(a)  <<It  seems  a 
^strong  thing  to  hold,  that  the  legislature  could  have  meant  that 
a  party  who,  under  a  contract  made  prior  to  the  act,  had  as  per- 
fect a  title  to  recover  a  sum  of  money  as  he  had  to  any  oi  his  personal 
property,  should  be  totally  deprived  of  it  without  compensation.  It  is 
a  still  stronger  thing  to  hold,  that,  if  he  has  already  commenced  an 
action  with  an  undoubted  right  to  recover  both  his  debt  and  costs,  he 
should  not  only  forfeit  both,  but  also  be  liable,  as  he  would  in  the 
ordinary  course  of  a  suit,  to  pay  the  costs  of  his  adversary,  by  being 
obliged  to  discontinue,  or  be  non-prossed,  or  have  his  judgment  arrested. 
These  considerations  afford  a  strong  reason  for  limiting  the  operation  of 
the  words  of  this  section,(i)  and  holding  that  they  apply  to  future  con- 
tracts, and  actions  of  such  future  contracts,  only, — ^at  all  events,  to  future 
actions  only,  if  any  distinction  can  be  made  in  the  degrees  of  apparent 
injustice."  In  Hitchcock  v.  Way,  6  Ad.  &  E.  948  (E.  0.  L.  R.  vol.  88), 
2  N.  &  P.  72,  it  was  expressly  decided,  that,  where  the  law  is  altered  by 
statute  pending  an  action,  the  law  as  it  existed  when  the  action  wbs 
commenced  must  decide  the  rights  of  the  parties,  unless  the  legislature, 
by  the  language  used,  show  a  clear  intention  to  vary  the  mutual  relation 
of  such  parties.  [Williams,  J. — This  statute  violates  the  general  prin- 
ciple of  construction,  by  applying  itself  to  deeds  already  executed.  The 
d^culty  is,  to  say  where  that  violation  is  to  stop.]  Reading  the  words 
of  the  225th  section  fairly  and  according  to  their  ordinary  gramihatical 

(a)  2  Bzeh.  22.t 

(ft)  8  at  9  Vict.  c.  109,  8.  18:  "AU  oontmots  or  agreementt,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering,  shall  be  nail  and  void ;  and  no  suit  $kall  be  brought  or  main- 
tainedf  in  any  eonrt  of  law  or  eqaity,  for  recorering  any  snm  of  money  or  raluable  thing  alleged 
to  be  won  upon  any  wager,  or  which  shall  have  been  deposited  In  the  handit  of  any  person  to 
abide  the  e^ent  on  which  any  wager  shall  have  been  made." 
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construction,  they  clearly  import  future  dealings  only.  Many 
^material  words  in  the  clause  are  wholly  inconsistent  with  any 
other  construction. 

No  doubt,  in  construing  mercantile  contracts,  <<  month"  may  mean 
lunar  or  calendar,  according  to  the  intention  of  the  parties,  as  evidenced 
by  custom  or  the  surrounding  circumstances.  But,  in  a  record,  it  means 
primd  facie  a  lunar  month  only.  [Williams,  J. — Upon  this  record,  it 
is  capable  of  meaning  <'  calendar  month :"  and,  if  so,  it  must  be  assumed 
that  the  judge  told  the  jury  so.  Crbsswell,  J. — ^What  is  the  object 
proposed  to  be  attained  by  the  notice  ?  Aspland  suggested  that  it  was 
to  give  the  creditor  an  opportunity  of  inquiring  into  the  genuineness  of 
the  deed.  Cresswbll,  J. — That's  a  strong  reason  for  holding  the  pro- 
vision in  question  to  be  prospective.  The  creditor  would  have  had  no 
interest  in  making  the  inquiry  before  the  passing  of  this  statute.] 

Wildb,  C.  J. — The  court  is  placed  in  great  difficulty  in  dealing  with 
this  act  of  parliament ;  and  we  are  by  no  means  enabled  to  arrive  at  a 
satisfactory  conclusion  as  to  some  parts  of  it.  We  must,  however,  enter 
upon  the  consideration  of  it  with  a  due  regard  to  the  well-known  general 
principle,  that  statutes  are  not  to  be  held  to  operate  retrospectively, 
unless  they  contain  express  words  to  that  effect.  Sometimes,  no  doubt, 
the  legislature  finds  it  expedient  to  give  a  retrospective  operation  to  an 
act  to  a  considerable  extent ;  but  then  care  is  always  taken  to  express 
that  intention  in  clear  and  unambiguous  language.  It  is  plain  that  this 
act  was  meant  to  be  retrospective  to  a  limited  extent, — ^to  establish 
certain  deeds  executed  before  the  passing  of  the  act.  It  is  contended 
that  the  act  was  meant  to  operate  retrospectively  in  another  respect, 
which  is  quite  contrary  to  the  ordinary  practice  of  the  legislature, — 
*^Pftl  ^^^'^  *^  **^®  away  an  action  which  has  been  *well  commenced  in 
-'  respect  of  a  vested  right.  It  must  have  been  well  known  to 
both  branches  of  the  legislature  that  strong  and  distinct  words  would  be 
necessary  to  defeat  a  vested  right  to  continue  an  action  which  has  been 
well  commenced :  and  we  have  carefully  considered  the  act  with  a  view 
to  discover  if  it  will  bear  such  a  construction  as  is  contended  for  on  the 
part  of  the  defendants ;  but  we  are  unable  to  arrive  at  any  certain  and 
satisfactory  conclusion  in  the  affirmative.  Some  expressions  have  been 
relied  on  as  showing  that  a  retrospective  operation  was  contemplated. 
But  those  expressions  do  not  seem  to  us  necessarily  to  bear  the  inter- 
pretation sought  to  be  put  upon  them ;  for,  we  find  the  very  same  words 
used  elsewhere  in  a  sense  which  clearly  could  not  be  retrospective.  The 
general  rule  of  construction  being  as  I  have  already  stated,  viz.,  that 
the  words  of  an  act  are  to  be  construed  to  be  prospective  only,  unless 
the  intention  of  the  legislature  to  the  contrary  is  unequivocally  expressed, 
and  there  being  nothing  to  show  that  the  act  was  intended  to  be  retro- 
spective with  reference  to  the  matter  now  in  question,  we  must  construe 
it  as  being  prospective  only.     This  action,  therefore,  having  been  well 
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brought,  and  there  being  nothing  in  the  act  to  warrant  ns  in  saying 
that  the  legislature  meant  to  take  it  away,  the  plaintiff  is  entitled  to 
the  judgment  of  the  court. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  At  the  time  this 
action  was  commenced,  the  plaintiff  had  a  clear  right  to  bring  it ;  and 
it  is  for  the  defendants  to  make  out  that  the  statute  is  retrospective,  for 
the  purpose  of  ousting  the  plaintiff  of  that  right.  If  there  is  any  am- 
biguity in  the  language  of  the  act,  the  defendants'  argument  fails.  I 
cannot  say  that  the  statute  has  any  such  effect,  though  it  is  possible 
that  it  may  have  been  intended  to  be  retrospective.  Construing  it, 
♦therefore,  according  to  the  general  rule,  we  are  bound  to  hold  r^erpn 
it  to  be  prospective  only.  The  words  at  the  commencement  of  ^ 
the  226th  section  which  seem  capable  of  a  retrospective  construction, 
are  again  used  at  the  close  of  the  section,  where  they  clearly  can  only 
be  construed  prospectively.  Two  or  three  instances  have  been  cited 
where  statutes  have  been  allowed  to  have  a  retrospective  effect  so  as  to 
take  away  a  vested  right  of  action.  There  is  no  question  that  such 
things  have  occurred, — ^whether  intentionally  or  not,  is  not  for  us  now 
to  inquire,  the  language  used  admitting  of  no  doubt.  One  of  the 
examples  referred  to  arose  upon  the  1st  section  of  Lord  Tenterdex's 
act  of  9  G.  4,  c.  14,  which  was  passed  for  the  purpose  of  relieving  par- 
ties from  the  difficulties  arising  from  the  doctrine  of  the  revival  by  new 
promises  of  debts  barred  by  the  statute  of  limitations.  The  language 
of  that  provision  is,  that  « no  acknowledgment  or  promise  by  words 
only  %hall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract," 
&c.,  necessarily  referring  to  the  time  when  the  judge  is  to  determine 
whether  the  evidence  tendered  is  sufficient  or  not.  The  court,  there- 
fore, could  not  escape  from  the  inevitable  conclusion  that  the  section 
was  intended  to  have  a  retrospective  operation.  The  defendants  in 
this  case  failing  to  satisfy  us  that  the  statute  in  question  is  retrospective 
in  the  manner  contended  for,  fail  to  establish  the  validity  of  the  plea, 
and,  consequently,  the  plaintiff  must  have  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  a  general  rule,  in 
the  construction  of  acts  of  parliament,  that  new  laws  are  to  be  under- 
stood to  apply  to  future  things,  and  not  to  things  past.  That  rule,  no 
doubt,  like  every  other  rule  of  construction,  will  yield  to  a  clearly 
expressed  intention  that  the  language  used  should  be  taken  to  be 
retrospective.  In  that  part  of  *the  statute  now  under  considera-  r^rirn 
tion,  I  find  no  such  clearly  expressed  intention,  and  therefore  I  ^ 
feel  bound  to  hold  the  act  to  be  prospective  only. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  general  rule  of  con- 
struction is  not  denie'd ;  and  it  seems  to  me  that  its  application  to  this 
case  is  sufficiently  clear.  <<Such  time,"  in  the  225th  section,  means 
such  time  as  a  future  deed  or  memorandum  of  arrangement  has  been 
duly  signed  by  or  on  behalf  of  a  majority  of  the  creditors,  and  therefore 
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must  mean  time  future, — after  the  passing  of  the  act.  My  Brother 
Bf/le$  suggests  that  the  court  may  give  judgment  on  the  whole  record, 
and  that,  after  verdict,  it  will  be  assumed  that  the  three  months  had 
elapsed  after  the  passing  of  the  act.  That,  however,  would  be  an 
unwarrantable  application  of  the  rule  of  pleading.  We  must  construe 
the  pleadings  as  thej  are,  not  as  they  might  have  been.  This  plea 
being  no  good  bar,  the  rule  for  entering  judgment  for  the  plaintiff  non 
obstante  veredicto  must  be  made  absolute.  Bule  absolute. 

That  wa  Act  of  the  Legislature  ia  not  to  be  r.  Lane,  5  Sfaepley,  134 ;  Fonyth  v.  Macbnry, 

eonstraed  retrospectively  so  as  to  take  away  a  R.  M.  Charlton,  324 ;  Gaard  v.  Rowan,  2  ScaoL. 

▼ested  right,  see  Dash  r.  Van  Kleck,  7  John-  499 ;  Garrett  v.  Doe,   1  Ibid.  335 ;  Brown  v. 

ton,  477;   Sayre  v,  Wisner,  8  WendeU,  661;  WUcoz,  14  SmedM  A  Marshal],  127. 
Qnaokenbash  v.  Danks,  1  Denio,  128  ,*  Hastings 


ELLISON  V.  COLLINGRIDGE.    April  15. 

Held,  that  an  instmment  in  the  following  form, — "  Port  of  London  Sea,  Fire,  and  Life  Assnranee 
Oompany.  To  the  cashier.  Fifty-three  days  after  date,  credit  Messrs.  P.  A  Co.,  or  order, 
with  the  sum  of  500^,  claimed  per  Cleopatra,  tn  ea$kf  on  account  of  this  corporation. — ^A.  C, 
Managing  Director," — was  properly  declared  on  as  a  bill  of  exchange. 

Assumpsit.  Tbe  first  count  was  upon  a  policy  of  assurance  made 
by  the  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company.  Tbe 
second  count  charged  the  defendant  as  the  drawer  of  a  bill  of  exchange 
for  5002.,  endorsed  to  the  plaintiff.  The  third  count  described  the  same 
instrument  as  a  promissory  note.  The  fourth  count  was  upon  an 
account  stated. 

*^711       ^'^^^  defendant  pleaded  non  assumpsit  to  the  fiirst  and  last 
^  counts,  traversed  the  drawing  and  making  respectively  of  the  bill 
and  note  in  the  second  and  third  counts,  and  further  pleaded  a  plea  of 
fraud  to  the  whole  declaration. 

The  cause  was  tried  before  Wilds,  C.  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.     The  plaintiff  put  in  an  instrument  as  follows : — 

<&  Marine  Department. 
<(  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company. 
«  To  the  cashier. 

« <£500.  81,  Cornhill,  10th  September,  1849. 

"  Fifty-three  days  after  date,  credit  Messrs.  Plummer  &  Co.,  or  order, 
with  the  sum  of  five  hundred  pounds,  claimed  per  Cleopatra,  in  cash^ 
on  account  of  this  corporation. 

"Augustus  Collingridoe,  Managing  Director." 

A  verdict  was  entered  for  the  plaintiff  on  the  second  court  for  500/., 
subject  to  leave  reserved  to  the  defendant  to  enter  a  verdict  for  him  if 
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tlie  court  should  be  of  opinion  that  the  instroment  in  question  was  not 
a  bill. 

ByleSy  Serjt.,  now  moved  accordingly. — This  is  not  an  order  to  pay 
a  sum  of  money.  It  is  no  more  than  a  direction  by  the  manager  of 
the  corporation  to  the  cashier  to  open  a  cash  credit  to  the  extent  of 
5002.  with  the  persons  mentioned  in  the  document.  [Wildb,  C.  J. — 
What  is  the  effect  of  that  ?  Does  it  not  mean,  <<  pay  them  that  amount  ?"] 
That  would  depend  upon  the  other  side  of  the  account.  [Wilde,  G. 
J. — This  was  the  only  transaction  between  the  parties.]  Supposing  it 
does  amount  to  an  order  to  pay, — ^how  much  is  to  be  paid  ?  That  must 
depend  upon  whether  or  not  the  *payees  were  debtors  to  the  r^riro 
company  at  the  maturity  of  the  bill.  If  they  were  debtors,  it  *- 
would  amount  to  an  order  to  pay  them  the  balance.  [Okesswell,  J. — 
We  cannot  take  into  consideration  any  counter  claim  in  construing  this 
instrument.]  This  is,  in  truth,  a  mere  order  or  direction  from  a  princi- 
pal to  an  agent.  In  Russell  v.  Powell,  14  M.  &;  W.  418,t  J.  M.,  by 
indenture,  assigned  to  the  plaintiff  a  ninth  part  of  his  share  in  the  resi- 
due of  the  estate  of  T.  H.  deceased.  By  an  order  of  the  29th  of  July, 
1842,  made  in  a  suit  in  Chancery,  of  Powell  v,  Norwood,  the  Vice- 
Chancellor  ordered  the  defendants  in  that  suit  to  retain  2502.,  being 
part  of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H., 
to  be  paid  to  such  person  as  the  now  defendant  and  J.  M.  should  jointly 
direct.  It  was  afterwards  agreed  between  the  parties,  that  502.,  to  be 
considered  as  part  of  the  sum  of  2502.,  should  be  paid  by  the  defendant 
to  the  solicitors  for  J.  M.  and  the  plaintiff.  An  action  having  been 
brought  to  recover  this  sum  of  502.,  the  plaintiff  tendered  in  evidence 
the  following  document: — "To  the  executors  of  T.  H.,  deceased. 
Powell  V.  Norwood.  Gentlemen, — We  do  hereby  authorize  and  require 
yon  to  pay  to  Mr.  George  Powell,  or  his  order,  the  sum  of  25.02.,  being 
the  amount  directed  by  the  order  of  the  29th  of  July  last  to  be  paid  to 
our  order.  We  are,  &c.,  J.  M.  December  16th,  1842."  This  document 
was  signed  by  J.  M.  only,  and  was  unstamped.  It  was  held  (Bolfb,  B., 
du9e7Uiente)j  that  it  was  not  a  bill  of  exchange,  and  that  it  was  admis- 
sible in  evidence  without  a  stamp.  [Gresswell,  J. — Who  ever  heard 
of  a  negotiable  right  to  be  credited  in  a  book  ?  Wilde,  G.  J. — Sup- 
pose this  instrument  had  been  accepted  by  the  cashier,  what  would  have 
been  the  consequence  ?]  He  would  not  have  been  liable  to  be  called 
upon  to  pay  it.  *This  is  not  unlike  the  case  of  Jenny  v.  Herle,  r^riTo 
1  Stra.  591,  where  it  was  held  that  a  bill  drawn  payable  out  of  a  ^ 
particular  fund  is  not  a  bill  of  exchange.  At  the  utmost,  this  is  au 
order  to  pay  out  of  the  moneys  of  the  corporation, 

Wilde,  C.  J. — ^I  think  this  instrument  is  a  bill  of  exchange.  There 
is  nothing  ambiguous  in  its  terms ;  nothing  to  be  inferred  but  that  the 
sum  therein  mentioned  is  to  be  paid.  As  I  understand  the  words 
<<  credit  in  cash/'  this  is  an  order  by  one  person  on  another,  to  hold  to 
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the  use,  or  at  the  command,  of  a  third  party,  a  certain  sum.  That 
means  <<  pay  the  money  to  him."     I  see  no  ground  for  a  rule. 

Cresswell,  J. — "Credit  in  cash"  clearly  means  "pay  over  the 
money."  The  case  of  Russell  v.  Powell  differs  essentially  from  this. 
There,  a  very  special  agreement  was  entered  into :  but  the  judgment  of 
RoLFE,  B.,  shows  pretty  strong  reasons  for  construing  the  instrument 
to  be  a  bill  of  exchange. 

Williams,  J. — I  am  of  the  same  opinion.  "  Credit  in  cash"  is  equi- 
valent to  "  pay." 

Talfourd,  J.,  concurred.  Rule  refused. 


^  ,  *ALLEN  V.  THE  SEA,  FIRE,  AND  LIFE  ASSURAN'CE 
^'^J  COMPANY.     April  1%. 

An  instrument  issued  by  a  company,  completely  registered  pursuant  to  the  7  A  8  Vict  c.  110, 
in  this  form, — "Sea,  Fire,  Life  Assurance  Company.  To  the  cashier.  Thirty  days  after  date, 
credit  Mrs.  A.,  or  order,  with  the  sum  of  3112.  9s.  6<£.,  claims  per  'Susan  King,'  in  eatky  on 
account  of  this  corporation,'' — and  signed  by  two  of  the  directors  of  the  company : — Held,  to 
be  a  promissory  note,  and  binding  on  the  company,  notwithstanding  it  might  not  have  been 
drawn  strictly  pursuant  to  the  proyisions  of  the  deed  of  settlement,  so  as  to  be  binding  upon 
the  shareholders. 

Assumpsit.  The  first  two  counts,  were  upon  a  policy  of  assurance, — 
the  defendants  being  described  in  the  first  count  to  be  a  joint-stock 
company  completely  registered,  by  the  name  of  The  Sea,  Fire,  Life 
Assurance  Society,  and  to  have  obtained  a  certificate  of  complete  regis- 
tration conformably  to  the  statute  7  &  8  Vict.  c.  110,  intituled  "  An 
act  for  the  registration,  incorporation,  and  regulation  of  joint-stock 
companies." 

The  third  count  stated  that  the  defendants  theretofore,  to  wit,  on  the 
28th  of  October,  1849,  made  their  promissory  note  in  writing,  and 
delivered  the  same  to  the  plaintiff,  and  thereby  promised  to  pay  to  the 
plaintiff,  in  the  said  note  described  as  Mrs.  Ann  Allen,  or  order,  the  sum 
of  311Z.  9«.  6i.,  thirty  days  after  the  date  thereof,  and  that  the  note 
was  unpaid,  &c. 

The  defendants  traversed  the  making  of  the  note  mentioned  in  the 
third  count. 

At  the  trial,  before  WiLDE,  C.  J.,  at  the  last  assizes  at  Maidstone,  the 
plaintiff  put  in  an  instrument  in  the  following  form,  bearing  an  8«.  6d. 
stamp : — 

"  Marine  Department. 
<«  Sea,  Fire,  Life  Assurance  Society. 
"  31,  Cornhill,  October  20th,  1849. 

"689,617.        ^311  9«.  6d. 

"  To  the  cashier. 

"  Ninety  days  after  date,  credit  Mrs.  Ann  Allen,  or  order,  with  the 
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sum  of  three  hundred  and  eleven  pounds,  ^nine  shillings,  and  r^ccYc 

sixpence,  claims  per  <  Susan  King,'  in  cash^  on  account  of  this  ^ 

corporation. 

«A.  Davis,      )  ri-     ^ 
.XKT    f\  f  Directors. 

"  W.  Ogilvib,  j 

"Entered,  F.  F.  A.,  Accountant." 

On  the  part  of  the  defendants,  it  was  submitted  that  this  was  not  a 
promissory  note  at  all,  but  a  mere  order  for  the  payment  of  money ; 
and  that,  if  a  promissory  note,  it  was  not  drawn  with  the  formalities 
required  by  the  statute  7  &  8  Vict.  c.  110,  s.  45.(a) 

♦Under  the  direction  of  his  lordship,  a  verdict  was  found  for  r^cir/* 
the  defendants  upon  all  the  issues  except  the  third,  which  was  ^ 
found  for  the  plaintiff;  and  leave  was  reserved  to  the  defendants  to 
move  to  enter  the  verdict  for  them  on  the  third  issue  also,  if  the  court 
should  think  either  of  the  objections  well  founded. 

Shee^  Serjt.,  now  moved  accordingly. — 1.  The  instrument  produced 
at  the  trial  was  not  a  promissory  note :  it  was  not  a  note  in  terms 
necessarily  for  the  payment  of  money.  [Wilde,  G.  J. — We  held,  the 
other  day,  in  Ellison  t;.  GoUingridge,  ant^,  p.  570,  that'  <<  credit  in  cash,'^ 
without  the  aid  of  extrinsic  circumstances,  meant  «  pay."]  This  is  quite 
consistent  with  satisfaction  by  set-off.  [Wilde,  G.  J. — So  is  a  check.] 
But  then  it  does  not  appear  upon  the  face  of  the  instrument.  [Wilde, 
C.  J. — There  is  no  mutuality  between  the  person  to  whom  the  order  is 
addressed  and  the  holder :  it  is  a  direction  by  the  employers  to  their 
clerk  to  pay  the  money.]     This  is  more  like  a  bill  of  exchange  than  a 

(a)  Which  enacts, — ''With  regard  to  bills  of  exchange  and  promissory  notes  made,  accepted, 
or  endorsed  on  the  behalf  or  aoconnt  of  any  sneh  company,  so  far  as  relates  to  the  mode  of 
making,  accepting,  or  endorsing  the  same,  and  to  the  liability  of  any  such  company  thereon, — 
that,  if  the  directors  of  the  company  be  authorized  by  deed  of  settlement  or  by-law  to  issne  or 
accept  bills  of  exchange  or  promissory  notes,  then  every  sach  bill  of  exchange  or  promissory 
note  shall  be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  name  of  two  of  tho  directors 
of  the  company  on  whose  behalf  or  account  the  same  may  bo  so  made  or  accepted,  and  shall  be 
by  such  directors  expressed  to  be  made  or  accepted  by  them  on  behalf  of  such  company;  and 
that  every  such  bill  of  exchange  and  promissory  note  so  made  or  accepted  as  aforesaid  shall  be 
eountertigned  by  the  $ecretary  or  othor  appointed  officer  of  the  eompantf  in  whose  behalf  the  same 
is  expressed  to  be  made  or  accepted;  and  that  every  bill  of  exchange  so  made  as  aforesaid,  or 
received,  by  or  on  behalf  of  the  company,  may  be  endorsed  in  the  name  of  the  company  by  any 
oiBcer  authorized  by  deed  of  settlement  or  by-law  in  that  behalf;  and  that  every  such  bill  of 
exchange  or  promissory  note  so  made,  accepted,  or  endorsed  as  aforesaid,  shall,  immediately 
after  the  making,  accepting,  or  endorsing  of  the  same,  be  reported  to  the  proper  officer  of  the 
company  on  whose  behalf  the  same  shall  have  been  made,  accepted,  or  endorsed,  and  such  last- 
mentioned  officer  shall  enter  the  same  in  proper  books  to  be  kept  for  that  purpose ;  and  that,  if 
any  snch  bill  of  exchange  or  promissory  note  be  not  so  reported  and  entered,  then  the  officer  by 
whose  default  such  bill  or  note  shall  not  be  so  reported  or  entered,  shall  be  liable  to  repay  to 
the  company  the  amount  which  the  company  shall  pay,  or  be  liable  to  pay,  in  respect  of  such 
bill  or  note :  Provided  always  that  nothing  herein  contained  shall  be  deemed  to  make  any  sueh 
secretary  or  officer  personally  liable  upon  any  such  bill  of  exchange  or  promissory  note,  nor  be 
deemed  to  make  any  such  directors  personally  liable  thereon,  except  as  shareholders  of  the 
company ;  and  that  every  such  company  on  whose  behalf  or  account  any  bill  of  exchange  or 
promissory  note  shall  be  made,  accepted,  or  endorsed,  in  manner  and  form  aforesaid,  shall  and 
may  sue  and  be  sued  thereon  as  fully  and  effectually,  and  in  the  same  manner,  as  in  the  case 
of  any  contract  made  and  entered  into  under  their  common  seal." 
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promissory  note.  It  is  addressed  to  a  person  who  is  not  a  member  of 
the  corporation, — ^to  one  who  would  have  been  personally  liable  upon  it 
if  he  had  accepted  it.  [Crbsswell,  J. — ^What  more  is  necessary  to 
make  it  a  promissory  note  ?  Wilde,  C.  J. — Is  not  this  like  a  party 
drawing  upon  himself?  It  has  been  held  that  an  instrument  purposely 
made  ambiguous,  may  be  declared  on  as  a  promissory  note :  Allan  v. 
Mawson,  4  Oampb.  115,  Edis  v.  Bury,  6  B.  &  C.  433  (E.  C.  L.  R.  vol. 
13),  9  D.  &  R.  492  (E,  C.  L.  R.  vol.  22),  2  Car.  &  P.  659  (E.  C,  L.  R. 
vol.  12),  and  see  Brown  v.  De  Winton,  6  M.  Gr.  &;  S.  886  (E.  0.  L.  R. 
vol.  60),  6  D.  &  L.  62.] 
^._.       2.  Assuming  that  this  wiu  a  promissory  note, — ^it  is  not  drawn 

^  in  conformity  with  the  company's  deed-  of  settlement,  under 
which  alone  it  could  be  drawn.  The  28d  clause  provides  that  there 
shall  be  not  less  than  three  or  more  than  ten,  directors  of  the  company. 
The  44th  authorizes  the  directors  to  make,  accept,  and  endorse  bills 
and  notes,  in  the  whole  not  exceeding  100, 000^ :  if  they  exceed  that 
sum,  the  shareholders  are  not  liable.  [Crbsswell,  J. — ^Are  the  share- 
holders charged  here  ?]  They  will  be,  when  execution  comes  to  be 
issued.  [Cresswbll,  J. — ^It  might  afford  an  answer  to  a  motion  for 
leave  to  issue  execution  against  a  shareholder.  The  instrument  is 
binding  upon  the  company,  though  it  may  not  be  upon  a  shareholder, 
except  to  the  extent  of  the  value  of  his  shares.]  Then,  the  deed  con- 
tains no  clause  empowering  two  directors  to  draw  or  accept.  [Crbss- 
well, J. — The  45th  section  of  the  7  &  8  Vict.  c.  110,  gives  authority 
to  two  directors  to  draw :  the  deed  was  made  after  the  passing  of  that 
act,  and  this  is  one  of  the  very  things  contemplated  by  it.]  The  note 
should  have  been  countersigned  by  the  secretary  or  other  appointed 
officer  of  the  company.  [Wilde,  C.  J. — This  is  countersigned  by  the 
accountant.]  There  was  no  evidence  that  he  was  the  appointed  officer 
of  the  company. 

Wilde,  C.  J. — ^I  think  there  should  be  no  rule  in  this  case.  The 
first  objection  is,  that  the  instrument  declared  on  in  the  third  count  is 
not  a  promissory  note.  What  is  necessary  to  constitute  a  promissory 
note  ?  These  parties  issue  this  instrument,  importing  that  the  company 
promise  to  pay.  The  note  is  addressed  by  the  drawers  to  their  own 
clerk.  My  Brother  Shee  treats  the  cashier  as  a  drawer.  But  at  the 
trial  it  was  insisted  for  the  plaintiff,  that  the  instrument  was  precisely 
what  we  think  it  is.  The  company  indicate  that  they  mean  to  pay,  by 
*f\7fn  ^  ^^^^^^^^^  *o  their  officer  to  pay, — «  credit  *in  cash,"  meaning, 

•^  as  we  held  in  the  former  case,  «  pay ;"  and  they  point  out  to  whom 
payment  is  to  be  made.  It  appears  to  me  that  the  instrument  contains  all 
that  is  essential  to  constitute  a  promissory  note.  It  is  then  said,  that 
assuming  it  to  be  a  promissory  note,  it  is  not  made  in  conformity  with 
the  deed  of  settlement.  This  note,  however,  is  issued  by  the  company ; 
and  the  action  is  brought  against  them.     The  restrictions  in  the  deed 
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cannot  be  prayed  in  aid  in  an  action  wherein  the  shareholders  do  not 
appear  to  be  charged.  What  may  be  its  operation  as  to  them  remains 
to  be  seen.  Next  it  is  said  that  the  note  does  not  pnrport  to  be  signed 
by  all  the  directors :  but  that  objection  is  answered  by  the  authority 
given  by  the  deed,  and  by  the  45th  section  of  the  statute,  which  pro- 
vides, that,  <<  if  the  directors  of  the  company  be  anthorized  by  deed 
of  settlement  or  by-law  to  issue  or  except  bills  of  exchange  or  promis- 
sory notes,  then  every  such  bill  of  exchange  or  promissory  note  shall 
be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  name  of  two 
of  the  directors  of  the  company  on  whose  behalf  or  account  the  same 
may  be  so  made  or  accepted,  and  shall  be  by  such  directors  expressed 
to  be  made  or  accepted  by  them  on  behalf  of  such  company."  There 
is  no  stipulation  in  the  deed  which  is  inconsistent  with  that,  l^his  note, 
therefore,  is  properly  signed  by  two  directors.  It  is  next  objected  that 
the  note  is  not  countersigned  by  t£e  secretary  or  other  officer  appointed 
by  the  company.  How  are  parties  to  know  who  is  an  officer  appointed 
by  the  company  ?  By  <<  countersigned,"  I  understand  that  the  instru- 
ment must  appear  to  have  passed  under  the  signature  of  some  appointed 
officer.  Here,  the  accountant  has  authenticated  this  instrument  by  his 
signature.  I  think  there  is  no  foundation  for  either  of  the  objections. 
The  rest  of  the  court  concurring.  Rule  refused. 


*BEAVAN  V.  COX  and  Another.    May  6.  [*679 

upon  error  coram  vohU  to  rerene  an  onUawiy,  a  verdict  having  been  found  for  the  plaintiff  in 
error  upon  a  traverse  of  the  assignment  of  errors,  and  the  time  for  moving  for  a  new  trial 
having  pasted, — ^the  plaintiff  is  entitled  to  a  rule  absolute  to  reverse  the  outlawry,  upon  pro- 
duction of  the  record  and  pottea, 

JuDGHBHT  in  outlawry  having  been  recovered  against  the  plaintiff  at 
the  suit  of  the  defendants,  the  former  brought  a  writ  of  error  eoram 
vobis  to  reverse  the  outlawry,  assigning  for  error,  that  he,  the  plaintiff, 
was,  <(  before  and  at  the  time  of  awarding  and  issuing  of  the  writ  of  exigi 
faeias  upon  which  the  said  judgment  of  outlawry  was  pronounced,  and 
thence  continually  afterwards  until  the  time  of  pronouncing  the  said 
judgment  of  outlawry,  and  afterwards,  was  in  parts  beyond  the  seas." 

Prideauxy  upon  an  affidavit  stating  the  above  facts,  and  also  stating 
that  the  defendants  by  their  plea  traversed  the  said  assignment  of  error, 
that  the  cause  was  tried  on  the  29th  of  April  last^  when  a  verdict  wa^ 
found  for  the  plaintiff  in  error,  and  that  the  habeas  corpora  in  the  cause 
was  returnable  on  the  27th  of  April  last,  and  that  no  rule  for  a  new 
trial  had  been  granted,  and  upon  production  of  the  record  and  pottea^ 
— ^moved  to  reverse  the  outlawry.     He  stated  that  this  course  had  been 
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adopted  in  a  case  of  GrreTille  v.  Stuiz,  in  Q.  B.,  Michaelmas  Term, 
1847. 

Wiu>E,  C.  J.,  after  conferring  with  the  masters,  said  that  the  rule 
might  be  absolute  in  the  first  instance.  Rule  according!/. 


»580]  *HALLETT  and  Others  v.  WI6BAM  and  Others.    April  26. 

A  elaim  for  eoniribution  to  general  average  arises  only  where  a  part  of  the  cargo  is  sacrificed 
for  the  preserTation  of  the  ship  and  the  reel  of  the  cargo  from  an  impending  danger :  not 
where  a  part  of  the  cargo  is  sold  to  raise  money  at  a  port  to  which  the  ship  has  put  back 
for  the  renair  of  damage  incurred  by  ordinary  perils  of  the  sea. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
stated  that  the  defendants,  before  and  at  the  several  times  hereinafter 
mentioned,  to  wit,  on  the  15th  of  March,  1847,  were  owners  of  and 
interested  in,  and  in  possession  of,  a  certain  ship  or  vessel  called  the 
Harpooner,  then  being  at  a  certain  port,  to  wit,  at  Adelaide,  in  South 
Australia,  and  bound  from  thence  to  a  certain  port  in  the  United  King- 
dom, to  wit,  to  Swansea,  in  South  Wales :  that  theretofore  the  plain- 
tiffs, to  wit,  on  the  day  and  year  aforesaid,  at  the  special  instance  and 
request  of  the  defendants,  caused  to  be  shipped  and  loaded  in  and  on 
board  of  the  said  ship,  at  Adelaide  aforesaid,  divers  goods  and  merchan- 
dises of  them  the  plaintiffs,  to  wit,  five  hundred  tons  of  copper  ore,  of 
great  value,  to  wit,  of  the  value  of  20,000Z.,  to  be  carried  and  conveyed 
in  the  said  ship  by  the  defendants  for  the  plaintiffs  from  Adelaide  afore- 
said, to  Swansea  aforesaid,  and  there,  to  wit,  at  Swansea  aforesaid,  to 
be  delivered  by  the  defendants  to  the  plaintiffs,  the  dangers  and  acci- 
dents of  the  seas  and  navigation  only  excepted,  for  certain  freight  and 
reward  to  be  paid  by  the  plaintiffs  to  the  defendants  in  that  behalf: 
That  thereupon,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said 
ship  set  sail  and  proceeded  on  her  said  voyage  from  Adelaide  aforesaid 
to  Swansea  aforesaid,  with  the  said  goods  and  merchandises  of  the 
plaintiffs,  and  certain  other  cargo,  on  board  thereof,  and  afterwards, 
and  while  she  was  so  proceeding  on  her  said  voyage,  with  the  said 
goods  and  merchandises  and   cargo  on   board   thereof  as  aforesaid, 

*f{f<M  *^^  ^^^'  ^^  ^^^  ^^^  ^^^  ^^^^  aforesaid,  the  said  ship  was,  by  the 
-*  force  and  violence  of  the  winds  and  waves,  and  by  means  of 
stormy  and  tempestuous  weather,  in  the  course  of  such  voyage,  greatly 
damaged  and  injured ;  and  thereupon,  and  in  consequence  of  the  said 
injury  and  damage  so  sustained  as  aforesaid,  the  master  of  the  said 
ship  did,  to  wit,  on  the  day  and  year  aforesaid,  cause  the  said  ship  to, 
and  the  said  ship  did  then,  put  back  and  sail  back  again  to  Adelaide 
aforesaid,  to  have  the  said  injury  and  damage  repaired ;  and  the  said 
yt2  ^^jury  and  damage  was,  by  the  direction  of  the  said  master,  to  wit,  on 
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the  day  and  year  aforesaid,  then  and  there  repaired :  That  the  costs 
and  expenses  thereby  then  and  there  incurred  by  the  defendants  as 
owners  of  the  said  ship  as  aforesaid,  in  and  about  the  repairing  the  said 
damage  and  injury,  and  in  and  about  the  providing  the  necessary  stores 
and  victuals  for  the  supply  of  the  said  ship,  and  the  crew  thereof, 
amounted  in  the  whole  to  a  large  sum,  to  wit,  to  the  sum  of  10,0002. ; 
and,  because  the  master  of  the  said  ship  had  not  then,  and  could 
not  obtain  moneys  for  the  repairs  of  the  said  ship,  and  without  such 
moneys  the  said  ship  could  not  then  have  been  repaired,  and  the 
same,  and  the  freight  to  be  earned  by  the  carriage  of  the  said  goods, 
would  then  have  become  wholly  useless  and  lost  to  the  defendants;  the 
said  master  did  then,  for  the  preservation  of  their  said  ship  as  afore- 
said, and  in  order  to  enable  them  to  earn  the  said  freight  of  the  said 
ship  for  the  said  voyage  as  aforesaid,  and  to^ay  the  costs  and  expenses 
so  incurred  as  aforesaid,  take  a  large  portion,  to  wit,  three  hundred  tons 
of  the  said  copper  ore  of  the  plaintiffs,  of  great  value,  to  wit,  of  the 
value  of  10,0002.,  so  delivered  to  them  the  defendants  to  be  carried  and 
conveyed  and  delivered  to  the  plaintiffs  as  aforesaid,  and  did  then  sell 
the  same  for  a  certain  sum  of  money,  to  wit,  the  sum  of  50002.,  with 


which  last-mentioned  '^'sum  of  money  so  realized  by  the  sale  of 


[*582 


the  said  copper  ore  as  aforesaid,  the  costs  and  charges  so  as 
aforesaid  incurred  in  and  about  the  premises  were  paid,  to  wit,  by  the 
defendants ;  and  the  said  ship  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  so  repaired,  resumed  her  voyage,  and  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  arrived  in  safety  at  her  destined  port : 
That  the  defendants  di4  then,  in  consideration  of  the  premises,  promise 
the  plaintiffs  that  they  would,  on  the  request  of  the  plaintiffs,  pay  to 
them,  the  plaintiffs,  the  value  of  the  said  copper  ore  so  sold  as  afore- 
said, and  contracted  to  be  carried,  conveyed,  and  delivered  as  aforesaid, 
for  which  the  same  might  have  been  sold,  had  the  same  then  been  deli- 
vered by  the  said  defendants  to  the  said  plaintiffs  at  Swansea  aforesaid : 
That  the  value  of  the  said  copper  ore  so  sold  as  aforesaid,  for  which 
the  same  might  have  been  sold  at  Swansea  aforesaid,  had  the  same  then 
been  delivered  there  to  the  plaintiffs  as  aforesaid,  amounted  to  a  large 
sum  of  money,  to  wit,  the  sum  of  10,0002., — of  all  which  premises  the 
defendants  then  had  due  notice,  and  were  afterwards,  to  wit,  on  the 
Ist  of  June,  1848,  requested  by  the  plaintiffs  to  pay  to  them  the  said 
last-mentioned  moneys,  &c. 

To  this  count  the  defendants  pleaded,  secondly,— except  as  to  the 
non-payment  by  the  defendants  of  the  sums  of  16802.  lis.  8d.,  and 
7702.  48.  11(2.,  parcels  respectively  of  the  said  sum  of  10,0002.  for 
which  the  said  copper  ore  so  sold  as  in  that  count  mentioned,  might 
have  been  sold,  had  the  same  been  delivered  by  the  defendants  to  the 
plaintiffs  at  Swansea  aforesaid,  as  in  the  said  first  count  mentioned, — 
that,  on  the  occasion  of  the  said  ship  so  being  by  the  force  and  violence 
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of  the  "winds  and  waves,  and  by  means  of  stormj  and  tempestuous 
weather,  damaged  and  injured  as  in  the  said  first  count  mentioned,  the 
^rnq-l  Said  ship  became  and  was,  in  '^'consequence  of  the  said  injury  and 

-^  damage,  the  same  then  being  dangers  and  accidents  of  the  seas 
and  navigation,  broken,  leaky,  dangerous,  and  incapable  of  farther  pro- 
secuting her  said  voyage,  insomuch  that  it  then  became  expedient  and 
necessary,  for  the  preservation  of  the  said  ship  and  her  cargo,  and  to 
enable  her  to  complete  her  said  voyage,  and  to  prevent  the  said  ship, 
with  her  said  cargo,  from  being  wholly  lost  and  destroyed,  and  for  the 
common  benefit  and  advantage  of  the  plaintiffs  and  all  persons  interested 
in  the  said  cargo,  and  in  the  performance  or  completion  of  the  said 
voyage,  that  the  said  ship  should  put  back  and  sail  back,  as  in  the  said 
first  count  mentioned,  to  have  the  said  cargo  unloaded  and  taken  from 
on  board  the  said  ship,  auB  the  said  damage  and  injury  repaired ;  and 
the  said  ship  did  so  sail  back  and  put  back,  and  the  master  of  the  said 
ship  did  so  cause  the  said  ship  to  sail  back  and  put  back  as  in  the  first 
count  mentioned,  to  have  the  said  cargo  unloaded,  and  the  said  damage 
and  injury  repaired,  and  for  the  preservation  of  the  said  ship  and  cargo, 
and  to  enable  the  said  ship  to  complete  her  said  voyage,  and  to  prevent 
the  said  ship  and  cargo  being  wholly  lost,  and  for  such  common  benefit 
and  advantage  as  aforesaid, — the  said  port  and  place  to  which  the  said 
ship  so  sailed  back  and  put  back  as  aforesaid  then  being  the  most  pro- 
per and  convenient  port  and  place  in  that  behalf  for  the  preservation 
of  the  said  ship  and  cargo,  and  at  which  the  said  ship  could  be  repaired 
or  made  fit  to  prosecute  her  said  voyage :  That  the  said  cargo  then  was 
unloaded,  and  the  said  ship  repaired,  for  such  common  benefit  and 
advantage  as  aforesaid,  and  not  for  the  exclusive  benefit  of  the  defend- 
ants, or  for  the  benefit  or  advantage  of  the  defendants  as  owners  of  the 
said  ship  more  or  in  a  greater  degree  than  of  the  owners  of  the  said 
♦'^Rdl  ^^^S^  •  ^^**  *^®  ®^^^  repairs  in  the  said  first  count  mentioned 

■*  were  necessary  and  requisite  for  the  *coinpletion  of  the  said 
voyage,  and  the  said  costs  and  expenses  in  the  first  count  mentioned 
were  then  incurred  for  the  said  repairs,  and  in  and  about  the  unloading 
of  the  said  cargo  as  aforesaid :  That  the  costs  of  the  said  Tepairs  then 
greatly  exceeded  the  value  of  the  said  ship  when  the  same  was  so 
repaired,  and  the  said  repairs  were  such  as  ought  not  to  have  been  done 
to  the  said  ship,  except  for  the  purposes  of  conveying  the  said  cargo  to 
the  said  port  of  delivery,  and  the  same  would  not  have  been  done  to 
the  said  ship,  if  the  said  cargo  could  otherwise  have  been  conveyed  to 
the  said  port  of  delivery;  and,  because  the  said  master  was  unable,  br 
bottomry,  hypothecation,  or  otherwise  than  by  such  sale  as  hereinafter 
mentioned  of  part  of  the  said  cargo,  to  raise  funds  sufficient  for  the 
said  costs  and  expenses,  or  to  cause  or  procure  the  said  repairs  to  be 
done  on  credit,  or  to  convey  or  cause  to  be  conveyed  the  remainder  of 
the  said  cargo  to  the  said  port  of  delivery,  to  wit,  to  Swansea  aforesaid, 
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he,  the  said  master,  i&  order  to  complete  the  said  voyage,  and  to  cob- 
vey  the  remainder  of  the  said  cargo  to  the  said  port  of  delivery,  and  as 
a  matter  of  urgent  necessity,  as  the  same  then  was,  did,  at  the  time  in 
the  said  first  count  in  that  behalf  mentioned,  sell  the  said  part  of  the 
said  copper  ore  in  the  said  first  count  in  that  behalf  mentioned,  toge- 
ther  with  certain  other  goods,  being  part  of  the  said  cargo, — he,  the 
said  master,  then  exercising  reasonable  and  proper  discretion  and  due 
care  and  diligence,  and,  after  due  deliberation  had  by  him  in  that  be- 
half, reasonably  and  bond  fide  deeming  and  considering  it  to  be,  as  the 
same  in  fact  then  was,  the  best  thing  that  oould  be  done  for  all  parties 
concerned  in  the  said  voyage,  and  especially  for  the  owners  of  the 
remainder  of  the  said  cargo  then  remaining  unsold :  That  the  proceeds 
of  the  sale  of  the  said  part  of  the  said  copper  ore  so  sold  as  aforesaid, 
amounted  to  a  certain  sum,  to  '^'wit,  the  suA  of  16802.  17«.  8<2«,  r^t/roe 
and  no  more,  although  he,  the  said  master,  then  sold  the  same  ^ 
for  the  best  price  that  could  be  obtained  for  the  same  at  the  said  port 
and  place  where  the  same  was  so  sold  as  aforesaid,  and  then  used  due 
care  and  diligence  and  his  utmost  endeavours  to  obtain  for  the  said  part 
of  the  said  copper  ore  so  sold  as  aforesaid  the  best  and  highest  possible 
price ;  and  the  said  part  of  the  said  copper  ore,  and  the  said  part  of 
the  said  cargo  so  sold  as  aforesaid,  then  being  a  proper  and  convenient 
part  to  be  so  sold  on  such  emergency,  and  being  such  part  as  could  be 
sold  with  as  little  loss  as  possible :  That  the  master  of  the  said  ship  did 
then,  with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the 
necessary  repairs  to  be  done,  and  prosecute  and  complete  the  said  voy- 
age with  the  said  ship,  and  the  remainder  of  the  said  cargo,  and  of  the 
said  copper  ore  so  delivered  to  the  defendants,  for  the  purpose  in  the 
first  count  mentioned,  and  did  afterwards,  to  wit,  on  the  1st  of  January, 
1848,  deliver  the  same  to  the  plaintifis  at  the  port  of  delivery,  to  wit, 
at  Swansea  aforesaid,  the  same  then  being  of  great  value,  to  wit,  of 
the  value  of  50002«,  and  having  been  safely  and  securely  carried  and 
conveyed  on  board  the  said  ship  from  Adelaide  aforesaid  to  Swansea 
aforesaid :  That  the  value  to  the  plaintifis  of  the  said  part  of  the  said 
copper  ore  so  sold  as  aforesaid,  if  the  same  had  been  conveyed  to  the 
said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid,  would  then 
have  been  a  certain  sum,  to  wit,  the  sum  of  5707Z.  Ss.  4(2.,  and  no  more ; 
and  that,  on  the  occasion  aforesaid,  by  reason  of  the  sale  aforesaid,  a 
certain  loss  (exceeding  the  value  of  the  said  ship  when  so  repaired  as 
aforesaid)  was  incurred,  to  wit,  to  the  amount  of  40262.  5«.  8(2.,  the 
same  being  the  difference  between  the  produce  of  the  said  sale  and  the 
value  to  the  plaintiffs  of  the  said  part  of  the  said  copper  ore  so  sold  as 
aforesaid,  and  which  *the  said  part  would  have  been  worth  if  the  r*to^ 
same  had  been  conveyed  to  the  said  port  of  delivery,  instead  of  *- 
being  so  sold  as  aforesaid :  and  the  said  sum  of  40262.  5«.  8d.  was,  on 
the  occasion  of  the  said  sale,  lost  and  sacrificed  in  the  manner  aforesaid, 
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and  for  the  common  benefit  and  advantage  of  all  parties  interested  in 
the  said  ship  or  freight,  or  her  said  cargo,  or  the  completion  of  the  said 
voyage ;  and  the  said  loss  was  incurred  for  such  common  benefit  and 
advantage  as  aforesaid ;  and,  by  the  usage  and  custom  of  merchants, 
the  said  loss  and  sacrifice  so  incurred  and  made  as  aforesaid,  was  and 
is  the  subject  of  a  general  average  contribution  by  and  amongst  all 
parties  interested  in  the  said  ship  and  the  said  cargo,  and  the  comple- 
tion of  the  said  voyage,  and  in  the  freight  to  be  therein  earned  by  the 
said  ship,  in  proportion  to  their  respective  interests :  That  the  amount 
of  such  contribution  to  be  by  them,  the  defendants,  contributed  in  pro- 
portion to  their  interest  in  the  said  ship,  freight,  and  cargo,  amounted 
to  a  certain  sum,  to  wit,  the  sum  of  T70Z.  4».  lldt.,  and  no  more :  That 
the  defendants,  by  reason  of  the  premises,  became  and  were  discharged 
from  the  payment  of  any  larger  sum  in  respect  of  the  said  copper  ore 
so  sold  as  aforesaid,  and  the  value  thereof  for  which  the  same  might 
have  been  sold,  had  the  same  been  delivered  by  the  defendants  to  the 
plaintifis  at  Swansea  aforesaid,  other  than  and  beyond  the  amount  of 
the  proceeds  of  the  sale  of  the  said  copper  ore  so  sold  as  aforesaid,  to 
wit,  the  said  sum  of  1680Z.  17«.  8df.,  and  the  amount  of  the  said  last- 
mentioned  contribution,  to  wit,  the  sum  of  770Z.  4«.  Hi.,  which  said 
two  sums  of  1680Z.  17«.  8d.  and  7702.  48.  lid.  are  the  sums  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  therein  excepted. 

Third  plea,  to  the  first  count, — so  far  as  the  same  relates  to  the  non- 
payment by  the  defendants  of  the  sum  of  33422.  176.,  parcel  of  the 
^.rt.T-1  value  of  the  said  *copper  ore  so  sold  as  in  that  count  mentioned, 
■'  for  which  the  same  might  have  been  sold  had  the  same  been 
delivered  by  the  defendants  to  the  plaintiffs  at  Swansea  aforesaid,  as  in 
the  said  first  count  mentioned, — that,  on  the  occasion  of  the  said  ship 
so  being,  by  the  force  and  violence  of  the  winds  and  waves,  and  by 
means  of  stormy  and  tempestuous  weather,  damaged  and  injured,  as  in 
the  said  first  count  mentioned,  the  said  ship  became  and  was,  in  conse- 
quence of  the  said  injury  and  damage,  the  same  then  being  dangers  and 
accidents  of  the  seas  and  navigation,  broken,  leaky,  dangerous,  and 
incapable  of  further  prosecuting  her  said  voyage,  insomuch  that  it  then 
became  expedient  and  necessary,  for  the  preservation  of  the  said  ship 
and  her  cargo,  and  to  enable  her  to  complete  her  said  voyage,  and  to 
prevent  the  said  ship,  with  her  said  cargo,  from  being  wholly  lost  and 
destroyed,  and  for  the  common  benefit  and  advantage  of  the  plaintiffs 
and  all  persons  interested  in  the  said  cargo,  or  in  the  performafice  or 
completion  of  the  said  voyage,  that  the  said  ship  should  put  back  and 
sail  back,  as  in  the  said  first  count  mentioned,  to  have  the  said  cargo 
unloaded  and  taken  from  on  board  the  said  ship,  and  the  said  damage 
and  injury  repaired ;  and  the  said  ship  did  so  sail  back  and  put  back, 
and  the  said  master  of  the  said  ship  did  so  cause  the  said  ship  to  sail 
back  and  put  back,  as  in  the  first  count  mentioned,  to  have  the  said 
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cargo  unloaded,  and  the  said  damage  and  injury  repaired,  and  for  the 
preservation  of  the  said  ship  and  cargo,  and  to  enable  the  said  ship  to 
complete  her  said  voyage,  and  to  prevent  the  said  ship  and  cargo  being 
wholly  lost,  and  for  such  common  benefit  and  advantage  as  aforesaid, — 
the  said  port  and  place  to  which  the  said  ship  so  sailed  back  and  put 
back  as  aforesaid,  then  being  the  most  proper  and  convenient  port  and 
place  in  that  behalf  for  the  preservation  of  the  said  ship  and  cargo, 
and  at  which  the  said  *8hip  could  be  repaired  or  made  fit  to  r^^^^o 
prosecute  her  said  voyage ;  and  the  said  cargo  then  was  unloaded,  '* 
and  the  said  ship  repaired,  for  such  common  benefit  as  aforesaid,  and 
not  for  the  exclusive  benefit  of  the  defendants,  or  for  the  benefit  or 
advantage  of  the  defendants  as  owners  of  the  said  ship  more  or  in  a 
greater  degree  than  of  the  owners  of  the  said  cargo :  That  the  said 
repairs  in  the  said  first  count  mentioned  were  requisite  and  necessary 
for  the  completion  of  the  said  voyage :  That  the  said  costs  and  expenses 
in  the  said  first  count  mentioned  were  then  incurred  for  the  said  repairs, 
and  in  and  about  the  unloading  of  the  said  cargo  as  aforesaid,  and  the 
costs  of  the  said  repairs  then  greatly  exceeded  the  value  of  the  said 
ship  when  the  same  was  so  repaired,  and  the  said  repairs  were  such  as 
ought  not  to  have  been  done  to  the  said  ship,  except  for  the  purpose  of 
conveying  the  said  cargo  to  the  said  port  of  delivery,  and  the  same 
would  not  have  been  done  to  the  said  ship  if  the  said  cargo  could  other- 
wise have  been  conveyed  to  the  said  port  of  delivery :  That,  because  the 
said  master  was  unable,  by  bottomry,  hypothecation,  or  otherwise  than  by 
such  sale  as  hereinafter  mentioned  of  part  of  the  said  cargo,  to  raise  funds 
suflScient  for  the  said  costs  and  expenses,  or  to  cause  and  procure  the  said 
repairs  to  be  done  on  credit,  or  to  convey  or  cause  to  be  conveyed  the 
remainder  of  the  said  cargo  to  her  said  port  of  delivery,  to  wit,  to  Swansea 
aforesaid,  he,  the  said  master,  in  order  to  complete  the  said  voyage,  and 
to  convey  the  remainder  of  the  said  cargo  to  the  said  port  of  delivery, 
and  as  a  matter  of  urgent  necessity,  as  the  same  then  was,  did,  at  the  time 
in  the  said  first  count  in  that  behalf  mentioned,  sell  the  said  part  of  the 
said  copper  ore  in  the  said  first  count  in  that  behalf  mentioned,  .together 
with  certain  other  goods,  being  part  of  the  said  cargo,  and  shipped  and 
delivered  on  board  the  said  ship,  to  be  by  the  defendants,  as  owners 
*of  the  said  ship,  conveyed  on  board  the  same  from  Adelaide  r^rgq 
aforesaid  to  Swansea  aforesaid,  he,  the  said  master,  then  exer-  ^ 
cising  reasonable  and  proper  discretion  and  due  care  and  diligence,  and, 
after  due  deliberation  ^ad  by  him  in  that  behalf,  reasonably  and  bond 
fide  deeming  and  considering  it  to  be,  as  the  same  in  fact  then  was,  the 
best  thing  that  could  be  done  for  all  parties  concerned  in  the  said  voyage, 
and  especially  for  the  owners  of  the  rei^nder  of  the  said  cargo  then 
remaining  unsold :  That  the  proceeds  of  the  sale  of  the  said  part  of 
the  said  cargo,  to  wit,  the  said  copper  ore  and  other  goods  so  sold  as 
aforesaid,  amounted  to  a  certain  sum,  to  wit,  the  sum  of  24102.  2$.  8d., 
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and  no  more,  although  he,  tho  said  master,  then  sold  the  same  for  the 
best  price  that  could  be  obtained  for  the  same  at  the  said  port  as  afore- 
said, and  then  used  due  care  and  diligence,  and  his  utmost  endeavours 
to  obtain  for  the  said  part  of  the  said  cargo  so  sold  as  aforesaid  the 
best  and  highest  possible  price,  and  the  said  part  of  the  said  cargo  so 
sold  as  aforesaid  then  being  a  proper  and  conrenient  part  to  be  so  Aold 
on  such  an  emergency,  and  being  such  part  as  could  be  sold  with  as 
little  loss  as  possible :  That  the  said  master  of  the  said  ship  did  then, 
with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the  necessary 
repairs  to  be  done,  and  prosecute  and  complete  the  said  voyage  with 
the  said  ship,  and  remainder  of  the  said  cargo,  and  of  the  said  copper 
ore  so  delivered  to  the  defendants,  for  the  purpose  in  the  said  first 
count  mentioned,  and  did  afterwards,  to  wit,  on  the  Ist  of  January, 
1848,  deliver  the  same  to  the  plaintiffs  at  the  port  of  delivery,  to  wit, 
Swansea  aforesaid,  the  same  then  being  of  great  value,  to  wit,  the  value 
of  5000/.,  and  having  been  safely  and  securely  carried  and  conveyed 
on  board  the  said  ship  from  Adelaide  aforesaid  to  Swansea  aforesaid : 
That  the  value  to  the  owners  of  the  said  part  of  the  said  cargo  so 
♦'iQm  *^^^^  ^  aforesaid,  was,  and,  if  the  same  had  been  conveyed  to 
-^  the  said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid, 
would  then  have  been,  a  certain  sum,  to  wit,  the  sum  of  6544Z.  3«.  Id. ; 
and  that,  on  the  occasion  aforesaid,  by  reason  of  the  sale  aforesaid,  a 
certain  loss,  exceeding  the  value  of  the  said  ship  when  so  repaired  as 
aforesaid,  was  incurred,  to  wit,  to  the  amount  of  4258{.  14».  lid.,  the 
same  being  the  difference  between  the  proceeds  of  the  said  sale  and  the 
value  of  the  said  part  of  the  said  cargo  so  sold  as  aforesaid,  and  which 
the  said  part  would  have  been  worth  if  the  same  had  been  conveyed  to 
the  said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid ;  and  the 
said  sum  of  42582.  14^.  lid.  was,  on  the  occasion  of  the  said  sale,  lost 
and  sacrificed  in  the  manner  aforesaid,  and  for  the  common  benefit  and 
advantage  of  all  parties  interested  in  the  said  ship  or  freight,  or  her 
said  cargo,  or  the  completion  of  the  said  voyage ;  and  the  said  loss  was 
incurred  for  such  common  benefit  and  advantage  as  aforesaid ;  and,  by 
the  usage  and  custom  of  merchants,  the  said  loss  and  sacrifice  so 
incurred  and  made  as  aforesaid  was  and  is  the  subject  of  a  general 
average  contribution  by  and  amongst  all  persons  interested  in  the 
said  ship  and  the  said  cargo,  and  the  completion  of  the  said  voyage, 
and  in  the  freight  to  be  therein  earned  by  the  said  ship,  in  proportion 
to  their  respective  interests :  That,  by  the  usage  and  custom  of  mer- 
chants, the  said  defendants,  as  owners  of  the  said  ship,  were  and  are 
liable  to  reimburse  and  make  good  to  the  owners  of  the  said  goods  so 
sold  as  aforesaid,  the  amoun^in  respect  of  the  said  loss  to  which  such 
last-mentioned  owners  were  and  are  entitled  by  reason  of  such  sale :  That 
the  said  defendants,  as  such  shipowners,  so  being  liable  to  reimburse  and 
make  ^ood  the  said  loss,  were  and  are,  by  the  said  usage  and  custom  of 
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merchants,  entitled  to  receive  the  contributions  to  such  general  average : 
That  *the  amount  of  such  contribution  to  be  by  the  plaintiffs  r^cqi 
contributed  in  proportion  to  their  interest  in  the  said  copper  ore  '- 
and  cargo,  amounted  to  a  certain  large  sum,  to  wit,  the  said  sum  of 
3342/.  17«.,  whereof  the  defendants,  before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  of  January,  1849,  had  notice,  and  the  same 
always  had  been  and  still  remained  unpaid  and  unsatisfied  by  the  plain- 
tiffs ;  and  thereupon,  by  reason  of  the  premises  in  that  plea  mentioned, 
and  by  the  usage  and  custom  of  merchants,  the  defendants  became  and 
were  before  the  commencement  of  this  suit,  and  thence  hitherto  had 
been,  and  still  were,  entitled  to  deduct  the  last-mentioned  sum  of  money 
from  the  said  sum  in  the  said  first  count  alleged  to  be  payable  from  the 
defendants  to  the  plaintiffs,  as  the  value  of  the  said  copper  ore  so  sold 
as  aforesaid,  and  to  set  off  and  allow  the  said  sum  of  33422.  lis.  against 
an  equal  amount  of  the  value  of  the  said  copper  ore  of  the  plaintiffs  so 
sold  as  aforesaid,  and  to  have  such  equal  amount  liquidated  and  dis- 
charged: That  the  amount  of  contribution  to  be  contributed  by  the 
plaintiffs  as  aforesaid,  was  ascertained  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and  the  defendants  then 
were,  and  thence  hitherto  had  been  ready  and  willing  to  have  the  amount 
of  the  said  contribution  deducted  from  the  value  of  the  said  copper  ore, 
and  that  an  equal  amount  of  the  value  of  the  said  copper  ore  should 
be  set  off  and  allowed  against  the  said  amount  of  contribution,  and 
should  be  thereby  liquidated  and  discharged,— of  all  which  the  plaintiffs 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  were 
then,  and  before  the  commencement  of  this  suit,  required  by  the  de- 
fendants to  make  and  allow  such  allowance,  deduction,  and  set-off  as 
aforesaid ;  and  the  defendants  thereby,  according  to  the  usage  and  cus- 
tom of  merchants,  became  and  were  discharged  from  the  *pay-  r 4,^09 
ment  of  the  said  sum  of  3342Z.  17$.  in  the  introductory  part  of  '- 
this  plea  mentioned,  the  same  being  equal  to  and  equalled  by  the  amounts 
of  such  contribution  so  to  be  by  the  plaintiffs  contributed  as  aforesaid, — 
verification. 

To  these  pleas  the  plaintiffs  demurred  specially. 

Sir  F.  Kelly  (with  whom  was  Barstow),  in  support  of  the  demurrer. — 
The  facts  which  appear  upon  the  record  are  these : — The  Harpooner 
received  on  board  at  Adelaide  a  quantity  of  copper  ore  belonging  to 
the  plaintiffs,  with  which  she  sailed  on  her  voyage  to  Swansea.  In  the 
course  of  the  voyage,  the  ship  sustained  sea  damage,  which  compelled 
her  to  return  to  Adelaide.  Considerable  repairs  being  found  necessary 
to  enable  the  vessel  to  pursue  her  voyage,  and  the  master  being  unable 
otherwise  to  raise  money  to  effect  such  repairs,  and  being  unable  other- 
wise to  forward  the  rest  of  the  cargo  to  the  port  of  destination,  a  por- 
tion of  such  cargo,  belonging  to  the  plaintiffs,  was  sold,  and  the  vessel, 
being  repaired,  afterwards  completed  her  voyage,  and  delivered  the  rest 
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of  the  cargo  at  Swansea.  The  second  plea,  admitting  the  facts  stated 
in  the  declaration,  and  admitting  the  liability  of  the  defendants  to  pay 
the  value  of  the  goods  so  sold  at  the  port  of  discharge,  alleges  that  the 
vessel  put  back  for  the  common  benefit  of  the  plaintiffs  and  all  persons 
interested  in  the  ship,  freight,  and  cargo,  and  in  the  performance  of  the 
voyage ;  that  the  ship  was  repaired  for  such  common  benefit  and  advan- 
tage, and  not  for  the  exclusive  benefit  of  the  defendants,  or  for  the 
benefit  or  advantage  of  the  defendants  as  owners  of  the  ship,  more,  or 
in  a  greater  degree  than  of  the  owners  of  the  cargo ;  that  the  repairs 
were  necessary;  that  the  costs  of  the  repairs  greatly  exceeded  the 
value  of  the  ship  when  repaired  (not  the  value  of  the  ship  andfreigM)\ 
*^Q^1  **^*^  ^^®  master,  being  unable,  by  bottomry,  hypothecation,  or 

^  otherwise,  to  raise  money  to  pay  for  the  repairs,  or  to  get  them 
done  on  credit,  as  a  matter  of  urgent  necessity,  sold  a  portion  of  the 
cargo,  reasonably  and  hand  fide  considering  it  to  be,  as  in  fact  it  was, 
the  best  that  could  be  done  for  all  parties  concerned  in  the  voyage,  and 
especiitlly  for  the  owners  of  the  remainder  of  the  cargo ;  that  the  mas- 
ter, with  the  money  thus  obtained,  repaired  the  ship,  completed  the 
voyage,  and  delivered  the  residue  of  the  cargo  at  its  destined  port ; 
that  the  difference  between  the  sum  realized  by  such  sale  and  the  price 
the  ore  so  sold  would  have  fetched  at  Swansea,  was  a  loss  incurred  for 
the  common  benefit,  and  was  by  the  usage  and  custom  of  merchants  the 
subject  of  general  average  contribution  by  and  amongst  the  parties 
interested  in  the  ship  and  cargo,  and  the  completion  of  the  voyage, 
and  in  the  freight  to  be  therein  earned  by  the  ship,  in  proportion  to 
their  respective  interests.  The  allegation  is,  that  the  costs  of  repair- 
ing the  ship  at  Adelaide  exceeded  the  value  of  the  ship  when  repaired, 
— ^not  the  value  of  the  ^hip  and  freight.  This  is  in  truth  an  attempt 
to  convert  a  sale  of  part  of  the  cargo  into  a  jettison.  The  plaintiffs 
are  clearly  entitled  to  the  value  which  the  copper  would  have  realized 
if  it  had  been  delivered  according  to  the  bills  of  lading:  Alers  v. 
Tobin,(a)  Brandt  v.  Bowlby,  2  B.  &  Ad.  792  (E.  C.  L.  R.  vol.  22).  This 
is  a  claim  for  general  average.  The  circumstances  disclosed  upon  the 
record  clearly  afford  no  foundation  for  such  a  claim.  [Wilde,  0.  J. — 
Would  bottomry  interest  be  general  average  ?]  Certainly  not.  If  there 
could  be  a  doubt  upon  the  subject,  it  is  removed  by  the  recent  case  of 
Duncan  v.  Benson,  1  Exch.  587.  f  The  question  is  glanced  at  in  Pow- 
♦5941  ^  ^'  Gudgeon,  5  M.  &  Selw.  481 ;  but  it  was  *expressly  decided 

^  in  Power  v.  Whitmore,  4  M.  &  Selw.  141,  In  this  latter  case, 
the  wages  and  provisions  of  the  crew,  while  a  ship  remained  in  port, 
whither  she  was  compelled  to  go  for  the  safety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest,  were  held  not  to  be 
the  subject  of  general  average ;  nor  the  expenses  of  such  repair ;  nor 
the  wages  and  provisions  of  the  crew  during  her  detention  in  port,  to 

(a)  Cited  in  Abbott  on  Shipping,  8th  ed.  371,  372. 
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vhicb  she  returned,  and  was  detained  there,  on  account  of  adverse 
winds  and  tempests ;  nor  the  damage  occasioned  to  the  ship  and  tackle, 
by  standing  out  to  sea  with  a  press  of  sail  in  tempestuous  weather, 
which  press  of  sail  was  necessary  for  that  purpose,  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and  stranded.  Lord  Ellen- 
borough  there  said,  <«  that  general  average  must  lay  its  foundation  in  a 
sacrifice  of  part  for  the  sake  of  the  rest ;  but  here  was  no  sacrifice  of 
any  part  by  the  master,  but  only  of  his  time  and  patience ;  and  the 
damage  incurred  was  by  the  violence  of  the  wind  and  weather."  And 
his  lordship  explained  and  modified  a  doctrine  which  had  been  imputed 
to  him  in  the  report  of  a  former  case  of  Plummer  v.  Wildman,  8  M.  & 
Selw.  482.  Is  the  case  at  all  varied  by  the  fact  that  the  repairs  ex- 
ceeded the  value  of  the  ship,  and  that  the  benefit  was  mutual  ?  If  a 
ship  puts  back  damaged,  the  master  must  determine  whether  he  will 
repair  her  or  not.  It  may  be  that  it  is  not  his  duty  to  repair,  where 
the  cost  of  repair  will  exceed  the  value  of  the  ship  and  freight  when 
the  repairs  are  executed :  but,  if  he  does  in  fact  repair  her,  he  does  so 
as  the  agent,  and  upon  the  sole  responsibility  of  the  owners.  That  is 
settled  beyond  all  doubt.  The  only  case  in  which  any  doubt  could  arise, 
is  that  of  the  Gratitudine,  3  Rob.  Adm.  Rep.  257.  But,  when  the 
particular  circumstances  of  that  case  are  looked  at,  it  will  be  found  not 
to  be  '^'inconsistent  with  the  other  authorities.  It  is  thus  that  n^rqr 
that  case  is  explained  by  the  Court  of  Exchequer  in  Duncan  v,  ^ 
Benson,  confirmed  by  the  Exchequer  Chamber  in  Benson  v.  Duncan,  3 
Exch.  644.t  In  that  case,  the  Court  of  Exchequer  say  ;{a)  « It  is  the 
primary  duty  of  the  master,  acting  for  the  owner,  to  do  his  best  to  con- 
vey the  cargo  to  its  place  of  destination  in  the  same  ship,  and,  in  case 
of  damage,  to  repair  it.  <  He  ought  to  look  out  for  the  means  of  accom- 
plishing his  own  and  his  employer's  contract ;  that  is,  the  safe  convey- 
ance of  the  property  intrusted  to  his  care,  and  in  the  same  vehicle 
which  he  had  contracted  to  furnish :'  The  Gratitudine.  The  owner  of 
the  goods  is  under  no  obligation  to  contribute  to  any  expenses,  except 
such  as  constitute  a  general  average,  and  that  of  the  repairs  in  this 
particular  case  does  not  fall  under  that  description."  Every  circum- 
stance that  exists  in  this  case  existed  there ;  and  there  was  this  further 
circumstance  in  that  case,  which  does  not  occur  here,  viz.,  that  the 
expense  of  repairs  exceeded  the  value  of  the  ship  and  cargo,  when 
repaired:  and  still  the  court  held  that  it  was  not  a  case  of  general 
average.  The  judgment  proceeds :  <^  To  accomplish  the  object  of  repair- 
ing the  vessel,  the  master  is  authorized  to  bind  his  owner,  by  causing 
the  repairs  to  be  done  on  his  credit,  in  which  case  the  tradesman  may 
sue  the  owner ;  or  by  borrowing  money  on  his  credit  where  that  is  neces- 
sary, in  which  case  the  lender  has  his  remedy  against  the  owner ;  or 
by  selling  a  portion  of  the  cargo,  which  is  in  effect  borrowing  from  the 

(a)  1  Exch.  555.t 


♦69QJ 


696  HALLETT  t;.  WIGRAM.    E.  T.  1860. 

shipper  through  the  medium  of  a  sale :  Richardson  v.  Nourse,  3  B.  & 
Aid.  237  (E.  C.  L.  R.  vol.  5),  and  in  this  case  the  shipper  may  sue  the 
shipowner ;  or  the  master  may  hypothecate  part  or  the  whole  of  the 
cargo,  which  gives  a  right  to  the  proprietor  of  it  to  *recover  a 
compensation  from  the  owner  of  the  vessel.  All  these  are  merely 
modes  of  raising  money  by  the  agent  of  the  shipowner  on  his  account, 
and  for  his  use,  to  enable  him  to  do  his  duty  by  repairing  the  vessel ; 
and  in  all  the  shipowner  must  repay  the  lender.  The  agency  to  bor- 
row by  these  various  modes,  and  so  to  bind  his  employer  to  the  lender, 
is  cast  upon  the  master  by  the  necessity  of  the  case/'  [Wilde,  C.  J. 
— If  the  goods  had  been  hypothecated  here,  instead  of  sold,  that  case 
would  have  been  precisely  this.]  It  would.  It  is  unnecessary  to  notice 
the  special  grounds  of  demurrer.  The  pleas  are  clearly  bad  in  sub- 
stance. 

Channelly  Serjt.  (with  whom  was  Rew)y  contrd.. — The  decision  in 
Duncan  v.  Benson  does  not  affect  this  case  to  the  extent  that  has  been 
supposed.  Since  the  case  of  The  Gratitudine,  it  had  been  imagined, 
that,  where  a  bond  fide  necessity  existed,  the  master,  in  selling  the  goods, 
acted  as  the  agent  of  the  owner  of  the  goods,  and  not  as  the  agent  of 
the  shipowner.  What  Duncan  t;.  Benson  decided  was  in  truth  this, — 
that,  where  the  master,  under  a  justifiable  necessity,  sells  goods,  or 
pledges  or  hypothecates  them,  he  does  so  as  the  agent  of  the  owner  of 
the  ship,  and  not  as  agent  of  the  owner  of  the  goods,  except  so  far  as 
is  necessary  to  give  title  to  the  vendee  or  pawnee.  No  point  was  made 
there  as  to  whether  the  case  was  one  of  general  average.  It  must  be 
conceded  that  the  shipper  is  entitled  to  claim  the  value  of  the  goods  at 
the  port  of  delivery :  that  seems  to  be  settled  by  Richardson  v.  Nourse, 
3  B.  &  Aid.  237  (E.  C.  L.  R.  vol.  5).  But  the  sale  having  taken  place 
under  circumstances  of  urgent  necessity,  and  for  the  benefit  of  all  par- 
ties concerned,  it  is  properly  a  subject  of  general  average.  The  prin- 
ciple on  which  general  average  rests  is  thus  laid  down  in  Abbott  on 
^rqfj-i  *Shipping : (a)  "We  have  seen,  in  a  former  part  of  this  work, 
-*  that  a  master  may,  under  certain  circumstances,  borrow  money 
on  the  security  of  his  ship,  or  of  its  cargo ;  and  that,  if  his  vessel  be 
disabled  by  the  perils  of  the  sea,  from  carrying  her  cargo  to  its  destina- 
tion, he  may,  if  he  think  proper,  hire  another  vessel  for  that  purpose. 
But,  supposing  him  to  be  unable  to  raise  money  on  bottomry,  or  by 
hypothecation  of  the  cargo,  and  that  no  other  vessel  can  be  obtained, 
he  is  at  liberty  to  sell  part  of  the  goods  intrusted  to  him,  to  enable 
him,  by  repairing  his  ship,  to  carry  the  remainder  to  their  destination. 
Goods  thus  sacrificed  for  the  benefit  of  the  owners  of  the  rest  of  the 
cargo,  seem  to  have  been  considered  by  Lord  Stowell,  in  the  case  of 
The  Gratitudine,  and  have  been  considered  in  other  cases,  to  be  the 

(a)  8th  edit.  p.  498. 
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proper  subject  of  a  general  average. (a)  The  motive  of  the  sale,  in  the 
case  supposed,  is  no  other  than  the  motive  for  jettison.  It  is  the  same 
thing  to  the  merchant  whose  goods  are  taken  from  his  control,  whether 
they  are  sold  or  thrown  into  the  sea.  In  either  case,  it  is  a  sacrifice 
submitted  to  by  him  for  the  benefit  of  all,  and  which  ought  therefore  to 
be  made  good  by  general  contribution."  The  law  is  simDarly  laid  down 
in  2  Arnould  on  Insurance,  p.  891,  where  it  is  said,  that  «  when  such 
a  sale  is  clearly  made  out  to  have  been  for  the  general  benefit,  it  entitles 
the  owner  of  the  goods  so  sold  to  claim  a  general  average  contribution 
in  respect  of  the  loss  he  has  sustained  by  the  transaction,  just  as  though 
the  goods  had  been  jettisoned. "(6)  The  like  is  stated  in  Benecke's 
Principles  of  Indemnity,  p.  271.  That  the  master  is  justified  in  selling 
a  portion  of  the  cargo  for  the  repairs  of  the  ship  in  a  foreign  port,  in 
case  of  urgent  necessity,  is  *conceded  in  Campbell  v.  Thompson,  p^itrqo 
1  Stark.  N.  P.  C.  490  (E.  C.  L.  R.  vol.  2).  In  Plummer  v.  L  ^^^ 
Wildman,  3  M.  &  Selw.  482,  where  a  ship,  in  the  course  of  her  voyage, 
was  run  foul  of  by  another  ship,  and  damaged,  and  the  captain  was  in 
consequence  obliged  to  cut  away  part  of  the  rigging,  and  to  return  to 
port  to  repair  the  damage  and  cutting  away,  without  which  the  ship 
coul'd  not  have  prosecuted  her  voyage,  or  safely  kept  the  sea, — It  was 
held,  that  the  expenses  of  repairs,  so  far  as  they  were  absolutely  neces- 
sary to  enable  the  ship  to  prosecute  the  voyage,  but  no  further,  and  of 
unloading  the  goods  for  the  purpose  of  making  the  repairs,  were  a 
general  average.  And  Lord  Ellenborough  said :  "  If  the  return  to 
port  was  necessary  for  the  general  safety  of  the  whole  concern,  it  seems 
that  the  expenses  unavoidably  incurred  by  such  necessity  may  be  con- 
sidered as  the  subject  of  general  average.  It  is  not  so  much  a  question 
whether  the  first  cause  of  the  damage  was  owing  to  this  or  that  acci- 
dent, to  the  violence  of  the  elements,  or  the  collision  of  another  ship, 
as  whether  the  effect  produced  was  such  as  to  incapacitate  the  ship, 
without  endangering  the  whole  concern,  from  further  prosecuting  her 
voyage,  unless  she  returned  to  port  and  removed  the  impediment.** 
That  doctrine  is  certainly  somewhat  modified  by  the  subsequent  case 
of  Power  V.  Whitmore,  4  M.  &  Selw.  141.  A  sale  under  circumstances 
like  those  in  this  case  was  held,  in  the  case  of  La  Constancia,  2  W. 
Rob.  Adm.  Rep.  487,  to  constitute  general  average.  In  the  case  of 
The  Packet,  3  Mason's  Rep.  (American),  255,  it  was  held,  that,  if  the 
property  of  a  shipper  be  taken  and  sold  for  the  ship's  necessities,  and 
to  enable  her  to  perform  the  voyage,  the  party  has  a  right  of  contribu- 
tion over  against  the  other  shippers,  and  his  remedy  is  not  confined  to 


the  shipowner.     Mr.  Justice  Story,  in  an  *elaborate  judgment 
delivered  in  that  case,  says :  "  In  the  case  of  a  sale  of  part  of 
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(a)  CttlDg  Hobson  «.  Wilson,  3  Campb.  4^0,  Richardson  v.  Kourse,  3  B.  A  Aid.  237  (E.  C.  L. 
R.  ToL  6). 
(6)  Kenl'8  Comm.  Vol.  ill.  p.  342  (h),  edit.  1844. 
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the  cargo  by  the  master  for  the  necessities  of  the  ship,  the  sale  is  in 
the  nature  of  a  compulsive  loan  for  the  benefit  of  all  concerned,  and  to 
enable  the  ship  to  prosecute  her  voyage.  It  bears  a  considerable  resem- 
blance to  the  case  of  a  jettison ;  for  the  owner  is  deprived  of  his  pro- 
pert}  for  the  common  good ;  and  to  him  it  must  be  immaterial  whether 
the  loss  be  by  a  sacrifice  at  sea  or  on  shore.  In  the  case  of  The 
Gratitudine,  8  Bob.  Adm.  Cas.  260,  Lord  Stowbll  manifestly  treated 
it  as  a  case  of  contribution.  His  language  is,  <  All  must  finally  contri> 
bute  in  the  case  of  an  actual  sale  of  a  part ;'  and  then,  adverting  to 
the  case  of  bottomry  of  the  whole,  which  he  considered  as  equivalent 
to  a  sale  of  a  part,  he  added,  <  All  contribute  in  this,  as  a  portion  of 
the  whole  value  of  the  cargo  is  abraded  for  the  general  benefit,  probably 
with  less  inconvenience  to  the  parties  than  if  any  one  person's  whole 
adventure  of  goods  had  been  sacrificed  by  a  disadvantageous  sale  in  the 
first  instance.'  This  opinion  is  again  intimated  in  The  Hofinung,  6 
Rob.  Adm.  Cas.  883,  although  the  facts  of  that  case  did  not  require  its 
application.  The  same  doctrine  is  supported  by  Emerigon,(a)  who 
expressly  holds  that  the  owner  of  the  goods  sold  has  a  right  of  contri- 
bution against  the  owners  of  the  goods  saved,  whatever  may,  in  the 
event  of  a  successful  voyage,  be  the  ultimate  right  of  recovery  over 
against  the  owner  of  the  ship.  There  is  also  no  inconsiderable  weight 
of  authority  in  its  favour  from  other  maritime  sources. "(6)  That  the 
sale  here  was  not  for  the  exclusive  benefit  of  the  shipowners,  is  clear 
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from  the  '^'statement  that  there  were  no  other  means  of  carrying 
the  residue  of  the  cargo  to  its  destination. 

Sir  JP.  Kelly  was  heard  in  reply. 

WiLDB,  C.  J. — The  question  presented  for  our  decision  in  this  case 
is  undoubtedly  one  of  considerable  importance  in  its  consequences, 
though  it  may  be  doubted  whether  it  be  one  of  much  difficulty.  The 
plaintiffs,  who  had  shipped  certain  copper  ore  on  board  the  defendants' 
vessel  at  Adelaide,  to  be  conveyed  to  Swansea,  bring  this  action  to  reco- 
ver damages  for  the  sale  of  a  portion  of  the  ore  at  Adelaide,  claiming 
what  it  would  have  fetched^  at  the  port  of  delivery — Swansea.  The 
defendants,  in  their  pleas,  set  out  in  detail  the  circumstances  under 
which  the  sale  took  place,  and,  admitting  the  plaintifis'  right  to  the 
proceeds  at  the  port  of  sale,  insist  that  the  rest  is  in  the  nature  of 
general  average.  The  pleas,  in  substance,  state  that,  after  the  vessel, 
with  the  cargo  in  question,  and  other  goods  on  board  belonging  to  other 
persons,  had  sailed  from  Adelaide,  she  encountered  a  storm  and  sus- 
tained damage,  and  it  became  necessary  for  the  preservation  of  the  ship 
and  cargo,  and  to  enable  her  to  complete  the  voyage,  that  she  should 
put  back  for  repair;  that  she  accordingly  did  put  back,  and  was  repaired 

(a)  Emerigon  on  Maritime  Laws,  ch.  iy.  J  0,  cb.  zii.  {  4. 

(6)  Steyens  on  Average,  pp.  10,  24,  28,  29 ;  Weakett,  General  Averages,  pp.  252,  256,  250, 
art  10;  GonBolato  del  Mare,  eh.  104,  105;  Abbott  on  Shipping,  Part  lU.  oh.  TiiL  {{  5,  8. 
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for  the  common  benefit  and  advantage  of  the  owners  of  the  ship  and 
cargo ;  that  the  costs  of  the  repairs  exceeded  the  value  of  the  ship 
when  repaired,  and  ought  not  and  would  not  have  been  incurred  if  the 
cargo  could  otherwise  have  been  conveyed  to  the  port  of  delivery ;  that 
the  master,  being  unable  otherwise  to  raise  money  to  pay  for  the  repairs, 
necessarily  sold  a  portion  of  the  copper,  in  order  to  enable  him  to  do 
the  repairs,  and  convey  the  remainder  to  Swansea ;  that  tbe  ship  sailed, 
and  the  residue  of  the  ore  was  duly  delivered  at  *Swansea ;  that  r^nr.-, 
the  loss  on  the  aale, — the  difference  between  the  proceeds  of  the  *- 
Rale  at  Adelaide  and  the  value  of  the  ore  to  plaintiffs  if  it  had  been 
conveyed  to  the  port  of  delivery, — exceeded  the  value  of  the  ship  when 
repaired,  and  was  incurred  for  the  common  benefit  and  advantage  of  the 
owners  of  ship  and  cargo ;  and  that  the  loss  so  incurred  was  by  the 
usage  and  custom  of  merchants  the  subject  of  a  general  average  con- 
tribution between  and  amongst  all  parties  interested  in  the  ship,  freight, 
and  cargo,  and  in  the  completion  of  the  voyage ;  and  that  the  defend- 
ants were  not  liable  to  contribute  to  the  loss  beyond  the  amount  of  the 
proceeds  of  the  sale,  and  the  amount  of  general  average  payable  by 
them  in  respect  of  their  interest  in  the  ship  and  freight.  It  is  in  respect 
only  of  the  incapacity  of  the  particular  ship  to  carry  the  goods  forward 
to  their  destination,  that  the  pleas  show  that  the  cargo  was  in  danger 
of  being  wholly  lost.  It  is  difficult  to  see  how  the  repair  of  the  ship 
could  be  for  the  benefit  and  advantage  of  the  plaintiffs.  The  plaintiffs' 
goods  were  of  a  description  not  to  be  deteriorated  to  any  great  extent* 
The  pleas  allege  that  the  cargo  could  not  be  conveyed  to  its  port  of 
delivery  by  any  other  ship :  but  it  appears  both  from  the  declaration 
and  the  pleas,  that  the  cargo  consisted  of  other  goods  besides  those  of 
the  plaintiffs ;  and  there  is  no  allegation  that  the  plaintiffs'  goods  might 
not  have  been  forwarded  by  another  ship,  or  that  they  were  in  any 
immediate  peril.  This,  therefore,  is  the  case  of  ordinary  sea  damage, 
which  the  shipowner  must  repair  at  his  own  expense.  The  claim  for 
general  average  arises  where  a  part  of  a  shipper's  goods  is  sold  or  de- 
stroyed for  the  purpose  of  relieving  the  rest  from  some  impending  peril. 
For  instance,  in  the  case  of  goods  thrown  overboard  to  lighten  a  ship 
in  distress.  So,  the  cutting  away  a  mast,  or  otherwise  damaging  the 
ship,  in  order  to  *enable  her  to  escape  the  danger.  In  those 
cases,  the  loss  or  damage  being  incurred  for  the  purpose  of 
insuring  the  safety  of  the  rest  of  the  cargo,  or  preventing  the  ship 
from  going  to  the  bottom,  it  is  but  reasonable  that  the  expense  should 
be  sustained  by  those  for  whose  benefit  it  is  incurred,  in  proportion  to 
their  several  interests.  But  how  is  that  analogous  to  this  case  ?  The 
passage  cited  from  Abbott  on  Shipping,  8th  edit.  p.  478,  is,  I  think, 
adverse  to  the  claim  of  the  plaintiffs.  <<Not  only,"  says  Lord  Tekter- 
DBN,  <<  may  the  loss  of  goods  become  the  subject  of  general  contribu- 
tion, but  also,  in  some  cases,  the  expense  incurred  in  relation  to  them. 
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Thus,  where  a  ship  went  into  port  in  distress,  and  wanting  repairs,  it 
became  necessary  to  take  out  the  cargo ;  and,  there  being  no  ware- 
houses at  hand,  it  was  put  on  board  other  vessels :  Lord  Stowbll  said, 
that,  as  the  unloading  of  the  goods  was  for  the  common  benefit  of  all, 
it  being  necessary  to  unload  the  ship  for  the  preservation  of  the  cargo, 
as  well  as  for  its  own  repair,  the  expense  incurred  by  it  must  be  consi- 
dered as  general  average."  The  cases  the  learned  author  cites  for  this 
position,  are,  The  Copenhagen,  1  Rob.  Adm.  Rep.  289,  Da  Costa  v. 
I^ewnham,  2  T.  R.  407,  and  The  Gratitudine,  8  Rob.  Adm.  Rep.  257. 
On  referring  to  Da  Costa  t^.  Newnham,  I  find  it  laid  down,  that,  where 
a  ship  is  obliged  to  put  into  port  for  the  benefit  of  the  whole  concern, 
the  charges  of  loading  and  unloading  the  cargo  and  taking  care  of  it, 
and  the  wages  and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.  But  it  has  since  been  determined  otherwise. 
The  learned  author  then  goes  on, — «  Thus,  if  it  be  necessary  to  unlade 
the  goods,  in  order  to  repair  the  damage  done  to  a  ship  by  tempest,  or 
*R0^1  by  collision  with  another  vessel,  so  as  to  enable  her  *to  prosecute 
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and  complete  her  voyage,  it  has  been  held  that  the  expense  of 


unloading,  warehousing,  and  reshipping  the  goods  should  be  sustained 
by  general  contribution,  because  all  persons  are  interested  in  the  exe- 
cution of  the  measures  necessary  to  the  completion  of  the  voyage." 
The  reason  there  assigned  might  be  applicable  to  the  case  the  author 
had  in  his  mind, — Plummer  v,  Wildman,  8  M.  &  Selw.  482 ;  but,  as  a 
general  proposition,  it  is  too  large ;  it  would  throw  upon  the  shipper 
much  of  the  expense  which  properly  belongs  to  the  shipowner.  In  that 
case,  there  were  undoubtedly  some  expressions  of  Lord  Ellbnborouqh 
which  would  seem  to  justify  the  passage :  but,  in  the  subsequent  case 
of  Power  V.  Whitmore,  4  M.  &  Selw.  141,  his  lordship  explains  that 
that  decision  proceeded  upon  the  ground  that  the  master  (<was  com- 
pelled to  cut  away  his  rigging  in  order  to  preserve  the  ship,  and  after- 
wards put  into  port  to  repair  that  which  he  sacrificed."  The  expressions, 
therefore,  in  Plummer  v,  Wildman  are  repudiated  and  explained  away. 
The  result  of  these  cases  is  thus  summed  up  in  Abbott  on  Shipping,  p. 
497, — « It  seems  to  result  from  these  decisions,  that,  if  a  vessel  goes 
into  port  in  consequence  of  an  injury  which  is  itself  the  subject  of 
general  average,  such  repairs  as  are  absolutely  necessary  to  enable  her 
to  prosecute  her  voyage,  and  the  necessary  expenses  of  port  charges, 
wages,  and  provisions  during  the  stay,  are  to  be  considered  as  general 
average ;  but,  if  the  damage  was  incurred  by  the  mere  violence  of  the 
wind  and  weather,  without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses  consequent  upon  it, 
within  the  contract  of  the  shipowner,  <  to  keep  his  vessel  tight,  staunch, 
and  strong,'  during  the  voyage  for  which  she  is  hired."  In  the  follow 
♦6041  *^^  P*^®  ^®  ^^^  *^^^  passage, — "  We  have  seen  *in  a  former  part 
-^  of  this  work,  that  a  master  may,  under  certain  circumstances, 
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borrow  money  on  the  secnrity  of  his  ship,  or  of  its  cargo ;  and  that,  if 
his  vessel  is  disabled  by  the  perils  of  the  sea  from  carrying  her  cargo 
to  its  destination,  he  may,  if  he  think  proper,  hire  another  yessel  for 
that  purpose.  Bat,  supposing  him  to  be  unable  to  raise  money  on  bot- 
tomry, or  by  hypothecation  of  the  cargo,  and  that  no  other  vessel  can 
be  obtained,  he  is  at  liberty  to  sell  part  of  the  goods  intrnsted  to  him, 
to  enable  him,  by  repairing  his  ship,  to  carry  the  remainder  to  their 
destination.  Goods  thus  sacrificed  for  the  benefit  of  the  owners  of  the 
rest  of  the  cargo,  seem  to  have  been  considered  by  Lord  Stowell,  in 
the  case  of  The  Gratitudine,  8  Rob.  Adm.  Cas.  257,  and  have  been 
considered  in  other  cases  to  be  the  proper  subject  of  a  general  average. 
The  motive  of  the  sale,  in  the  case  supposed,  is  no  other  than  the  motive 
for  jettison.  It  is  the  same  thing  to  the  merchant  whose  goods  are 
taken  from  his  control,  whether  they  are  sold  or  thrown  into  the  sea. 
In  either  case,  it  is  a  sacrifice  submitted  to  by  him  for  the  benefit  of 
all,  and  which  ought,  therefore,  to  be  made  good  by  general  contribu- 
tion." It  seems  to  me  that  the  fair  import  of  what  Lord  Tenterdbn 
lays  down,  is,  to  exclude  from  general  average  damage  like  this.  Here, 
the  ship  had  returned  to  port.  There  was  no  immediately  impending 
peril.  It  is  true  that  the  cargo  could  not  have  been  carried  to  its  des- 
tination by  the  particular  ship,  unless  she  were  repaired.  We  had 
recently  a  case  in  this  court,  where  it  appeared  that  the  vessel  might 
have  been  sufficiently  repaired  so  as  to  bring  home  about  half  her  cargo, 
without  absorbing  the  whole  value  of  the  ship  and  freight,  when  repair- 
ed,— and  it  was  held  not  to  be  a  case  of  total  loss.(a)  In  the  present 
case,  ^although  it  is  stated  that  the  cost  of  the  repairs  would  ri^r^r^t- 
exceed  the  value  of  the  ship  when  repaired,  it  does  not  appear  ^ 
that  they  would  have  exceeded  the  value  of  the  ship  and  freight.  Dun- 
can V.  Benson,  1  Exch.  587,t  seems  to  me  to  go  far  towards  deciding 
this  case.  There,  the  master  of  a  ship,  damaged  by  perils  of  the  seas, 
hypothecated  at  a  foreign  port,  by  one  bottomry-bond,  for  necessary 
repairs,  the  ship,  freight,  and  cargo,  amongst  which  were  the  plaintiif's 
goods.  The  ship  and  freight  realized  less  than  the  sum  borrowed,  and 
the  plaintiif  was  obliged  to  contribute  towards  the  difference,  and  also 
to  pay  his  proportion  of  the  costs  of  a  suit  instituted  in  the  Court  of 
Admiralty  by  the  obligee  of  the  bond :  and  it  was  held  that  the  plain- 
tiff might  maintain  an  action  against  the  owner  of  the  ship,  on  an  im- 
plied promise  to  indemnify.  One  cannot  help  thinking  that  the  claim 
for  general  average,  if  well  founded,  would  not  have  escaped  the  coun- 
sel who  argued  that  case.  At  all  events  the  court  considered  it ;  for, 
in  giving  judgment.  Pollock,  C.  B.,  says :  "  The  owner  of  the  goods^ 
is  under  no  obligation  to  contribute  to  any  expenses  except  such  as  con- 
stitute a  general  average,  and  that  of  the  repairs  in  this  particular  case 
does  not  fall  under  that  description  "(b)  The  principle  of  that  case  applies 

(a)  Most  r.  Smith,  antd,  p.  94.  (6)  1  Esch.  SSS.f 
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very  strongly  here.  YHien  one  conBidera  how  often  ships  have  been 
hypothecated  in  foreign  ports,  in  ord&r  to  enable  the  master  to  bring  them 
home,  it  is  singular  that  it  never  should  been  have  considered  that  bot- 
tomry interest  could  be  made  the  subject  of  general  average.  I  cannot 
think  it  could  have  been  overlooked.  I  therefore  think  that  the  sale 
of  part  of  the  cargo  under  the  circumstances  stated  upon  this  record, 
does  not  give  any  right  to  the  owners  to  claim  general  average.  With- 
♦fiOfil  ^'^*'  therefore,  *adverting  to  the  special  grounds  of  demurrer,  I 

^  think  the  pleas  are  bad,  and  the  declaration  good ;  and  therefore 
the  plaintiffs  are  entitled  to  our  judgment. 

Crebswell,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  court  upon  this  record.  The  first  question  arises 
upon  the  declaration.  My  Brother  Channel  did  not  struggle  much 
to  show  that  the  declaration  did  not  disclose  a  good  cause  of  action.  It 
having  been  settled  as  a  rule  of  law,  that  the  master  may  under  certain 
circumstances  be  justified  by  urgent  necessity  in  selling  a  portion  of 
the  cargo,  upon  the  terms  of  the  owner's  being  paid  the  value  of  the 
part  so  sold  at  the  port  of  discharge,  I  think  the  law  implies  a  promise 
to  the  effect  stated  in  this  declaration.  I  also  think  that  the  two  pleas 
demurred  to,  which  are  founded  upon  the  claim  to  general  average,  are 
bad  ;  no  legal  claim  to  average  contribution  arising  upon  the  facts  dis- 
closed on  this  record.  There  has  been  no  such  loss  as  becomes  the 
subject  of  general  average.  Damage  done  to  the  ship  by  stormy  and 
tempestuous  weather  never  yet  has  been  held  to  be  the  subject  of 
general  average.  The  pleas  adopt  the  description  of  the  damage  in  the 
declaration.  They  then  go  on  to  say,  that,  in  consequence  of  such 
damage,  it  became  expedient  and  necessary  for  the  vessel  to  put  back 
to  Adelaide.  Gould  it  be  said  at  that  time  that  there  was  an  average 
loss  ?  The  only  instance  where  this  has  been  supposed  to  be  so,  prior 
to  the  case  of  Plummer  v.  Wildman,  is,  in  the  passage  in  Beawes's  Lex 
Mercatoria,  p.  245,  cited  by  Buller,  J.,  in  Da  Costa  v.  Newnham, 
where  it  is  said  that  « the  charges  of  unlading  a  ship,  to  get  her  into  a 
river  or  port,  ought  not  to  be  brought  into  general  average,  but  when 
occasioned  by  an  indispensable  necessity  to  prevent  the  loss  of  ship  and 
*f\(\7'\  ^^^S^  9  ^»  *when  a  ship  is  forced  by  a  storm  to  enter  a  port  to 

-^  repair  the  damage  she  has  suffered,  if  she  cannot  continue  her 
voyage  without  an  apparent  risk  of  being  lost ;  in  which  case  the  wages 
and  victuals  of  the  crew  are  brought  into  an  average  from  the  day  it 
was  resolved  to  seek  a  port  to  refit  the  vessel,  to  the  day  of  her 
departure  from  it,  with  all  the  charges  of  unlading  and  relading, 
anchorage,  pilotage,  and  every  other  due  and  expense  occasioned  by 
this  necessity."  But  there  was  no  authority  in  the  English  law,  that  I 
am  aware  of,  until  the  case  of  Plummer  v.  Wildman,  which  undoubtedly 
does  go  to  that  extent.  But  Lord  Ellbkborough  was  in  the  next  case 
that  occurred  anxious  to  protect  himself  from  being  thought  to  have 
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intended  to  lay  down  the  principle  so  largely :  he  qualifies  and  explains 
that  case,  in  Power  v.  Whitmore,  where  he  states  the  rule  exactly 
according  to  what  has  always  been,  and  still  is,  understood  to  be  the 
law  as  to  general  average.  And  Lord  Tentbbdbn  never  meant  to  lay 
down  the  law  larger  than  that.  He  refers,  in  Abbott,  8th  ed.  p.  475, 
to  the  Rhodian  laws.  "  The  rule  of  the  Rhodian  laws,"  he  says,  "is 
this  :  <  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship,  the 
loss,  incurred  for  the  sake  of  all,  shall  be  made  good  by  the  contribu- 
tion of  all.'  The  goods  must  be  throtm  overboard;  the  mind  and 
agency  of  man  must  be  employed  ;  if  the  goods  are  forced  out  of  the 
ship  by  the  violence  of  the  waves,  or  are  destroyed  in  the  ship  by  light- 
ning or  tempest,  the  merchant  alone  must  bear  the  loss.  They  must  be 
thrown  overboard  to  lighten  the  ship  ;  if  they  are  cast  overboard  by  the 
wanton  caprice  of  the  crew  or  the  passengers,  they,  or  the  master  and 
owners  for  them,  must  make  good  the  loss.  The  goods  must  be  thrown 
overboard /or  the  sake  of  all ;  not  because  the  ship  is  too  heavily  laden 
to  prosecute  an  ordinary  course  through  a  tranquil  sea,  which  would  be 
the  *fault  of  those  who  had  shipped  or  received  the  goods ;  but  r^nr^r^ 
because,  at  a  moment  of  distress  and  danger,  their  weight,  or  ^ 
their  presence,  prevents  the  extraordinary  exertions  required  for  the 
general  safety.  When  the  ship  is  in  danger  of  perishing  from  the  vio- 
lent agitation  of  the  wind,  or  from  the  quantity  of  water  that  may  have 
forced  a  way  into  it,  or  is  labouring  on  a  rock,  or  a  shallow,  upon  which 
it  may  have  been  driven  by  a  tempest ;  or  when  a  pirate  or  an  enemy 
pursues,  gains  ground,  and  is  ready  to  overtake ;  no  measure  that  may 
facilitate  the  motion  or  passage  of  the  ship  can  be  really  injurious  to 
any  one  who  is  interested  in  the  welfare  of  any  part  of  the  adventure, 
and  every  such  measure  may  be  beneficial  to  almost  all.  In  such 
emergencies,  therefore,  when  the  mind  of  the  brave  is  appalled,  it  is 
lawful  to  have  recourse  to  every  mode  of  preservation,  and  to  cast  out 
the  goods  in  order  to  lighten  the  ship,  for  the  sake  of  all.  But,  if  the 
ship  and  the  residue  of  the  cargo  be  saved  from  the  peril  by  the  volun- 
tary destruction  or  abandonment  of  part  of  the  goods,  equity  requires 
that  the  safety  of  some  should  not  be  purchased  at  the  expense  of 
others,  and  therefore  all  must  contribute  to  the  loss."  «  From  the  rule 
thus  established  by  the  Rhodians,  various  corollaries  have  been  deduced. 
Thus,  if  in  the  act  of  jettison,  or  in  order  to  accomplish  it,  or  in  conse- 
quence of  it,  other  goods  in  the  ship  are  broken,  damaged,  or  destroyed, 
the  value  of  these  also  must  be  included  in  the  general  contribution. 
So,  if,  to  avoid  an  impending  danger,  or  to  repair  the  damage  occa- 
sioned by  a  storm,  the  ship  be  compelled  to  take  refuge  in  a  port  to 
which  it  was  not  destined,  and  into  which  it  cannot  enter  without  taking 
out  a  part  of  her  cargo,  and  the  part  taken  out  to  lighten  the  ship  on 
this  occasion  happen  to  be  lost  in  the  barges  employed  to  convey  it  to 
the  shore,  this  loss  also,  being  occasioned  by  the  removal  of  the  goods 
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*fiOQ1  *^^^  *^®  general  benefit,  must  be  repaired  by  general  contribu- 
^  tion."  That  is,  where  part  of  the  cargo  is  sacrificed  for  the 
purpose  of  lightening  the  ship,  in  order  to  get  her  into  a  port  of  safety. 
The  learned  author  then  speaJcs  of  the  decision  of  Lord  Stowell,  in  the 
case  of  The  Gratitudine ;  and  he  goes  on  (p.  478), — "  Thus,  if  it  be  neces- 
sary to  unlade  the  goods,  in  order  to  repair  the  damage  done  to  a  ship 
by  tempest,  or  by  collision  with  another  vessel,  so  as  to  enable  her  to 
prosecute  and  complete  her  voyage,  it  has  been  held  that  the  expense  of 
unlading,  warehousing,  ahd  reshipping  the  goods  should  be  sustained  by 
general  contribution,  because  all  persons  are  imterested  in  the  execution 
of  the  measures  necessary  to  the  completion  of  the  voyage."  For  this 
he  refers, — and  evidently  with  an  expression  of  doubt, — to  Plummer  v. 
Wildman,  which,  as  before  observed,  was  afterwards  explained  by  Lord 
Ell£NB0R0UGH  himself.  I  never  heard  of  general  average  of  the  nature 
disclosed  by  these  pleas. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  is  important  to  bear 
in  mind  the  principle  upon  which  general  average  is  grounded ;  and  that 
is,  that  it  would  be  unjust  that  the  goods  of  one  should  be  sacrificed  for 
the  benefit  of  all,  and  that  one  alone  should  suffer  for  the  common 
safety.  These  pleas  do  not  by  any  means  show  that  the  copper  in 
question  was  sold  for  the  general  benefit  of  all :  their  fpundation,  there- 
fore, wholly  fails. 

Talfoubd,  J.,  concurred.  Judgment  for  the  plaintiffs. 

Where  a  Tesiel  and  oargo  were  oaptnred,  and  than  a  moiety  of  the  part  insared,  to  defray, 

proceedings  in  the  Admiralty  Court  were  had  expenses  and  pay  the  ransom ;  it  was  held  that 

against  the  whole  oargo,  and  part  was  eon-  the  money  paid  was  not  general  average,  bnt  to 

demned  and  the  residue  released,  and  to  pre-  be  borne  by  the  eargo  alone,  and  that  the 

rent  an  appeal  and  avoid  further  detention,  the  assured  were  entitled   to  recover  for  a  total 

master  agreed  to  pay  a  specific  sum  as  a  ran-  loss :  Vandenheuvel  v.  United  Ins.  Co.,  1  Johns, 

som,  and  sold  a  part  of  the  oargo,  being  more  406. 
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May  7. 

In  consideration  of  A.'s  having  consented  and  agreed  with  B.  to  allow  his  (A.'8)  name  to  be 
placed  on  the  list  of  the  provisional  committee  of  a  projected  railway  company,  and  to  take 
certain  shares  therein,  and  to  pay  deposits  thereon,  B.  undertook  and  promised  "  to  indemnify 
A.  from  all  personal  responsibility,  and  to  hold  him  harmless  against  all  costs,  charges,  and 
expenses  which  then  had  been,  or  might  thereafter  be,  incurred  in  and  about  the  formation  of 
the  company,  their  meetings,  advertisements,  surveys,  and  other  expenses  of  carrying  the 
company,  applying  for  an  act  of  parliament,  or  anything  relating  thereto."  0.,  an  advertising 
agent,  afterwards  unsuccessfully  sued  A.  in  the  Exchequer,  for  moneys  paid  for  the  insertion 
of  advertisements  in  divers  newspapers  at  the  request  of  the  secretary  of  the  company : — Held, 
that  the  extra  costs  incurred  by  A.  in  the  defence  of  that  action  were  not  costs,  charges,  and 
expenses  incurred  in  and  about  the  formation  of  the  compaoy,  within  the  meaning  of  the 
indemnity. 
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This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
before  and  at  the  time  of  the  making  of  the  promise  thereinafter 
mentioned,  of  the  defendants  and  William  Witham,  and  in  the  life- 
time of  the  said  William  Witham,  and  before  the  commencement 
of  this  action,  a  certain  company  was  in  the  course  of  formation,  that 
is  to  say,  a  company  or  association  of  persons  called  and  known  by  the 
name  of  "  The  Central  Kent  Railway  Company,"  and  thereupon,  before 
the  commencement  of  this  suit,  to  wit,  on  the  19th  of  October,  1845,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendants  and  of , 
the  said  William  Witham,  had,  to  wit,  then  consented  and  agreed  with  the 
defendants  and  the  said  W  ijliam  Witham  to  allow  his,  the  plaintiff's,  name 
to  be  placed  on  the  list  of  the  provisional  committee  of  the  said  company, 
and  also  then  agreed  with  the  defendants  and  the  said  William  Witham  to 
take  divers,  to  wit,  fifty  shares  in  the  said  company,  and  to  pay  the  deposits 
on  the  said  shares,  subject  to  any  arrangement  to  be  thereafter  made 
respecting  the  application  of  that  and  other  deposits,  upon  the  terms 
and  understanding  of  the  defendants'  and  the  said  William  Witham 's 
then  undertaking,  and  promising  him,  the  plaintiff,  to  indemnify  him,  the 
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^plaintiff,  from  all  personal  responsibility,  and  to  hold  him,  the 
plaintiff,  harmless  from  and  against  all  costs,  charges,  and  ex- 
penses that  then  had  been,  or  might  thereafter  be,  incurred  in  and  about 
the  said  formation  of  the  said  company,  their  meetings,  advertisements, 
surveys,  and  other  expenses  of  carrying  out  the  said  company,  applying 
for  an  act  of  parliament,  or  anything  relating  thereto,  they,  the  defend- 
ants and  the  said  William  Witham,  then  undertook,  and  promised  the 
plaintiff,  to  indemnify  him,  the  plaintiff,  from  all  personal  responsibility, 
and  to  hold  him,  the  plaintiff,  harmless  against  all  costs,  charges,  and 
•  expenses  which  then  had  been,  or  might  thereafter  be,  incurred  in  and 
about  the  said  formation  of  the  said  company,  their  meetings,  adver- 
tisements, surveys,  and  other  expenses  of  carrying  out  the  said  com- 
pany, applying  for  an  act  of  parliament,  or  anything  relating  thereto : 
that,  by  reason  and  in  consequence  of  the  said  consent  and  agreement 
so  made  as  aforesaid,  the  name  of  him,  the  plaintiff,  was,  to  wit,  on  the 
day  and  year  aforesaid,  placed  on  the  list  of  the  provisional  committee 
of  the  said  company ;  and  that  divers,  to  wit,  ten  thousand,  advertise- 
ments of  and  relating  to  the  said  company  had  been  published,  made, 
and  inserted  in  divers  newspapers  and  otherwise,  on  divers  days  and 
times  before  the  making  of  the  said  promise  of  the  defendants  and  the 
said  William  Witham;  and  that  divers,  to  wit,  ten  thousand,  other 
advertisements  of  and  relating  to  the  said  company  had  been  published, 
made,  and  inserted  in  divers  newspapers  and  otherwise,  on  divers  days 
and  times  after  the  making  of  the  said  promise,  and  before  the  com- 
mencing the  suit  thereinafter  mentioned,  to  wit,  of  one  George  Reynell ; 
and  that  the  said  several  advertisements  had  been  and  were  so  pub- 
lished, made,  and  inserted  by  the  said  George  Reynell,  and  had  been 
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^/.^Q-i  ^^^  ^evQ  80  published,  made,  and  inserted  in  and  about  '''the 
^  formation  of  the  said  company ;  and  that  the  costs  and  charges 
of  the  said  George  Reynell  for  and  on  account  of  the  said  advertise- 
ments so  published,  made,  and  inserted,  amounted  to  a  large  sum,  to 
wit,  7002. ;  and  the  same  costs  and  charges  were  incurred  in  and  about 
the  said  formation  of  the  said  company,  and  the  carrying  out  the  same 
company ;  and  that,  thereupon,  the  said  costs  and  charges  remaining 
and  being  unpaid,  the  said  George  Reynell,  after  the  making  of  the 
said  promise,  and  after  the  said  advertisements  had  been  so  published, 
made,  and  inserted  as  aforesaid,  to  wit,  on  the  16th  of  March,  1846, 
commenced  and  prosecuted  a  certain  action  in'^Her  Majesty's  Court  of 
Exchequer  of  Pleas  at  Westminster,  in  the  county  of  Middlesex,  to 
wit,  an  action  of  debt,  against  the  plaintiff,  to  recover  against  and  from 
the  plaintiff  the  said  costs  and  charges  of  him  the  said  George  Reynell ; 
and  that  the  said  action  was  commenced  and  prosecuted  against  the  now 
plaintiff  as  aforesaid,  for  and  by  reason  and  in  consequence  of  his,  the 
plaintiff's,  having  consented  and  agreed  to  allow  his,  the  plaintiff's, 
name  to  be  placed  on  the  list  of  the  provisional  committee  of  the  said 
company  as  aforesaid,  and  of  his  said  name  being  so  placed  as  afore- 
said ;  (a)  and  that,  although  the  defendants  and  the  said  William 
Witham,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice  of  the 
premises,  the  defendants  and  the  said  William  Witham,  not  regarding 
their  said  promise,  did  not  nor  would  hold  the  plaintiff  harmless  from 
J\nd  against  the  said  costs  and  charges  so  incurred  as  aforesaid ;  and 
I  hat,  by  reason  and  in  consequence  thereof,  the  plaintiff  was  obliged  to 
expend,  and  did  expend,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  divers  sums  of  money,  amounting  in  the  whole  to 
^nn  qn  '''a  large  sum,  to  wit,  20002.,  in  and  about  the  said  action,  and 
^  in  and  about  the  defence  of  him,  the  plaintiff,  thereto,  and  in  and 
about  the  prosecution  of  a  suit  in  Her  Majesty's  High  Court  of  Chan- 
cery against  the  said  George  Reynell,  William  Henry  Smith,  William 
Witham,  and  Charles  Austin  Brookfield,  rendered  necessary  and  expe- 
dient by  and  by  reason  of  the  said  action  of  the  said  George  Reynell, 
which  said  sum,  so  expended  as  aforesaid,  still  remained  wholly  lost 
to  the  plaintiff;  and  was  also,  on  the  said  days  and  times,  forced 
to  become  liable,  and  did  become  and  still  remained  liable,  to  pay 
divers  other  sums  of  money,  amounting  in  the  whole  to  a  further  large 
sum,  to  wit,  ^0002.,  in  and  about  and  in  relation  to  the  said  action 
*and  suit :  And,  for  assigning  a  further  breach  of  the  said  promise  of 
the  defendants  and  the  said  William  Witham,  the  plaintiff  said,  that, 
although  he,  the  plaintiff,  was,  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  obliged 

(a)  8ee  Reynell «.  Lewis,  15  M.  t  W.  617.t 
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to  expend,  and  did  expend,  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  20002.,  in  and  about  the  said  action, 
and  in  and  about  the  defence  of  him,  the  plaintiff,  thereto,  and  in  and 
about  the  said  suit,  and  the  prosecution  thereof, — of  all  which  premises 
the  defendants  and  the  said  William  Witham  in  his  lifetime,  to  wit,  on 
the  1st  of  March,  1848,  had  notice ;  jet  the  defendants,  and  the  said 
William  Witham,  further  disregarding  their  said  promise,  did  not  nor 
would  indemnify  him,  the  plaintiff,  from  all  personal  responsibility  from 
and  against  the  said  costs  and  charges  so  incurred  as  aforesaid,  but 
neglected  so  to  do,  and,  by  reason  and  in  consequence  thereof,  the 
plaintiff  had  lost  and  been  deprived  of  the  said  sums  so  expended  as 
aforesaid :  To  the  damage,  &c. 

Special  demurrer,  assigning  for  causes,  amongst  *others,  that  r^r*^A 
the  consideration  for  the  promise  in  the  declaration  mentioned,  '- 
is  so  stated  as  to  render  it  doubtful  whether  the  same  were  executed  or 
executory ; — that  the  said  consideration  is  stated  to  have  been  an  exe- 
cuted, and  not  an  executory  consideration,  and  yet  it  does  not  appear 
that  the  same  had  been  so  executed  at  the  reque$t  of  the  defendants  and 
the  said  William  Witham ; — that  the  consideration  stated  is  insufficient 
in  law  to  support  the  promise  alleged,  inasmuch  as  the  plaintiff's  having 
agreed  to  allow  his  name  to  be  placed  on  the  provisional  committee,  and 
to  take  shares  in  the  said  company  as  therein  alleged,  can  form  no  suf- 
ficient consideration  for  a  promise  to  hold  the  plaintiff  harmless  from 
and  against  all  costs,  charges,  and  expenses  which  had  been  or  might 
be  thereafter  incurred  in  or  about  the  formation  of  the  said  company, 
their  meetings,  advertisements,  surveys,  and  other  expenses  of  carrying 
out  the  said  company,  applying  for  an  act  of  parliament,  or  anything 
relating  thereto ; — that  it  is  not  stated  or  alleged,  nor  doth  it  appear 
by  the  said  declaration,  that  the  plaintiff  ever  allowed  his  name  to  be 
placed  on  the  list  of  the  provisional  committee  of  the  said  company ; 
— that  the  recital  of  the  plaintiff's  having  consented  and  agreed  to 
allow  his  name  to  be  so  placed  on  the  said  list,  is  insufficient  in  that 
behalf,  and  that  such  allowance  ought  to  have  been  positively  and 
directly  averred,  with  certainty  of  time,  and  other  particularity ; — that 
it  is  consistent  with  the  said  declaration,  that  his  name  was  so  placed 
on  the  said  list  adversely  to,  and  without  the  license,  consent,  or 
allowance  of  the  plaintiff; — that  it  is  not  stated  or  alleged,  nor  doth 
it  appear,  that  the  plaintiff  ever  took  shares  in  the  said  company, 
or  paid  the  deposit  thereon ; — that  it  is  not  stated  or  alleged,  nor 
doth  it  appear  with  sufficient  or  any  certainty,  that  the  said  advertise- 
ments were  reasonable,  proper,  or  necessary  advertisements,  or  that  the 
same  were  inserted  by  the  said  company,  or  any  person  connected 
^therewith,  or  otherwise  within  the  terms  of  the  said  promise ; —  p^^-  - 
that,  as  regards  such  as  had  been  inserted  before  the  making  of  ^ 
the  said  promise  of  the  defendants  and  the  said  William  Witham,  the 
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declaration  discloses  no  liability  in  the  plaintiff  to  pay  for  the  same,  or 
in  the  defendants  to  indemnify  him  from  the  costs  of  the  action  in 
respect  thereof; — that  it  does  not  appear  that  the  plaintiff,  the  company, 
or  any  other  person  connected  therewith,  ever  incurred  any  responsi- 
bility in  respect  of  the  said  advertisements ; — ^that  it  is  not  stated  or 
alleged,  nor  doth  it  appear  that  the  said  George  Reynell  ever  had  any 
cause  of  action  against  the  plaintiff  in  respect  thereof; — that,  the 
promise  of  the  defendants  being  merely  to  indemnify  the  plaintiff  from 
personal  responsibility,  and  to  hold  him  harmless  from  and  against 
costs,  charges,  and  expenses  incurred  in  or  about  the  formation  of  the 
company,  their  meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  company,  applying  for  an  act  of  parliament, 
or  anything  relating  thereto,  the  same  does  not  extend  to  the  costs, 
charges,  and  expenses  in  the  said  breaches  in  the  declaration  men- 
tioned ; — that  the  allegation  that,  the  action  was  commenced  and  prose- 
cuted against  the  plaintiff  for  and  by  reason  and  in  consequence  of  his 
having  consented  and  agreed  to  allow  his  name  to  be  placed  on  the  lists 
of  the  provisional  committee  as  aforesaid,  is  unintelligible  and  absurd, 
it  being  nowhere  stated  in  the  declaration  that  he  had  consented  or 
agreed ;  and  that,  even  if  he  had  done  so,  still  the  same  would  not  have 
rendered  him  liable  to  the  said  action,  or  been  any  legal  reason  or 
ground  for  the  bringing  of  the  said  action  against  the  plaintiff; — ^that 
the  costs  of  the  said  action  and  suit,  or  the  defence  of  him,  the  plain- 
tiff, are  not  within  the  terms  of  the  said  promise'; — ^that  the  said 
promise  of  the  defendants  must  receive  a  reasonable  construction,  and 
cannot  extend  to  all  such  costs,  charges,  and  expenses  as  the  plaintiff 
*fi1  fil  ^^  **^y  other  person  may  wantonly  or  maliciously  incur  in  adver- 
-*  tisements,  or  defending  actions,  or  bringing  suits,  and  yet  the 
declaration  discloses  nothing  to  show. that  the  said  advertisements, 
action,  and  suit,  costs,  and  charges  were  not  so  incurred. 

The  plaintiff  joined  in  demurrer. 

CrompUmf  in  support  of  the  demurrer. — The  indemnity  declared 
upon  is  applicable  only  to  claims  rightfully  made  against  the  plaintiff, 
and  does  not  extend  to  any  actions  which  might  be  wrongfully  brought, 
for  which  the  law  already  provides  a  sufficient  remedy.  In  Gomyns's 
Digest,  Condition  (I),  it  is  said :  «<  If  a  condition  be,  to  save  harmless 
from  all  actions  which  may  arise  upon  the  releasing  of  B.  out  of  exe- 
cution, he  ought  to  indemnify  him  from  an  action  upon  his  promise  not 
to  release.  But  if  a  condition  be,  to  save  harmless  from  all  things 
contained  in  an  indenture,  he  is  not  bound  to  indemnify  from  a  collateral 
thing ;  as,  from  an  obligation  in  which  he  is  bound  to  perform  the  cove- 
nants in  the  same  indenture.  Nor  from  actions  in  which  he  h<i9  a  lawful 
defence  without  the  obligor,{a)  So,  a  covenant  to  indemnify  from  all 
rents  payable  to  the  lessor  is  not  broken,  if  the  rent  be  in  atrear ;  or 

(a)  Citing  1  Rol.  432, 1.  42. 
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if  an  illegal  distress  be  taken  for  the  rent."  So,  in  Sheppard's  Touch- 
stone, p.  390,  it  is  laid  down,  that,  « If  the  condition  be,  that  the  obligor 
shall  save  the  obligee  harmless  from  such  a  debt,  for  which  the  obligee 
is  surety  for  the  obligor,  and  the  [second]  obligee  cometh  at  the  time 
and  to  the  place  when  and  where  the  money  for  which  he  is  engaged  is 
to  be  paid,  and,  finding  nobody  ready  to  pay  the  money,  he  doth  pay  it 
himself,  to  save  the  forfeiture  of  the  obligation ;  hereby  the  condition 
to  save  harmless  is  broken,  and  the  obligation  forfeit.  And  therefore 
much  more  if  the  obligee  be  sued,  arrested,  outlawed,  or  taken  in 
^execution  for  the  debt  of  the  principal:  so  also,  if  the  obligee  be  r^/^-i^ 
put  in  fear  of  arrest  for  the  debt  of  the  principal,  and  therefore  ^ 
dare  not  go  about  his  business ;  by  this  the  condition  is  broken.  But, 
if  the  obligee  be  sued  unjustly,  either  because  he  is  sued  before  the 
money  is  due,  or  otherwise ;  or,  if  the  bond  in  which  he  is  bound  be 
against  law,  and  void,  and  he  suffer  himself  to  be  unjustly  vexed  there- 
upon, it  seems  there  is  no  breach  of  the  condition  of  the  bond  to  save 
harmless."  The  rule  is  analogous  to  that  of  a  covenant  for  title,  as  to 
which  the  cases  are  collected  in  the  notes  to  Wotton  v.  Hele,  2  Wms. 
Saund.  177  a  (8),  where  it  is  said :  «  Th^  law  will  never  adjudge  that  a 
lessor  covenants  against  the  wrongful  acts  of  strangers,  except  his  cove- 
nant is  express  to  that  purpose ;  for,  the  law  itself  doth  defend  every 
man  against  wrong,  and  therefore,  though  one  warrants  land  to  another 
expressly,  yet  he  does  not  defend  against  tartiotis  entries.'*  "But, (a) 
where  a  person  covenants  to  save  harmless  from  all  acts  of  a  particular 
person,  there  he  is  bound  to  indemnify  against  the  acts  of  that  person, 
whether  by  title  or  not :"  Foster  v.  Mapes,  Cro.  Eliz.  212,  Chaplain  v. 
Southgate,  10  Mod.  384,  Cruise  Dig.  Deed,  c.  24,  §  55,  Nash  t;.  Palmer, 
5  M.  &  Selw.  374."  In  this  latter  case,  Lord  Ellenborough  says : 
<<  The  rule  has  been  correctly  stated,  that,  where  a  man  covenants  to 
indemnify  against  all  persons,  thb  is  but  a  covenant  to  indemnify  against 
lawful  title ;  and  the  reason  is,  because,  as  it  regards  such  acts  as  may 
arise  from  rightful  claim,  a  man  may  well  be  supposed  to  covenant 
against  all  the  world :  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the  folly  or  malice 
of  strangers  might  suggest ;  and  therefore  the  law  has  purposely  re- 
strained it  within  its  reasonable  import,  *that  is,  to  lawful  title.  r>/»^o 
It  is,  however,  different  where  the  individual  is  named ;  for  then  '- 
the  covenantor  is  presumed  to  know  the  person  against  whose  acts  he 
is  content  to  covenant,  and  may  therefore  be  reasonably  expected  to 
stipulate  against  any  disturbance  by  him,  whether  by  lawful  title  or 
otherwise."  Here,  the  plaintiff  has  not  incurred  any  responsibility  for 
or  in  respect  bf  any  costs  and  expenses  incurred  in  and  about  the 
formation  of  the  company,  or  relating  thereto,  in  the  words  of  this 
covenant. '   [Gresswell,  J. — He  has  not  been  made  personally  liable 

(a)  2  Wmc.  S&und.  177,  note  (c). 
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to  any  such  thing :  Reynell  tried  to  impose  such  a  liability  upon  him, 
but  did  not  succeed.]  The  declaration  does  not  show  that  the  plaintiff 
ever  took  any  shares  in  the  railway.  [Crbsswell,  J. — ^Was  not  the 
agreement  to  do  so  enough  for  this  purpose  ?]    Scarcely. 

Cowling  (with  whom  was  Ohannell^  Serjt.),  contrd*. — The  question  is, 
what  was  the  meaning  of  the  parties,  and  what  the  extent  of  the  indem- 
nity intended  ?  The  defendant  undertakes  to  indemnify  the  plaintiff 
from  all  personal  responsibility,  and  <«  to  hold  him  harmless"  from  and 
against  all  costs,  &c.,  that  then  had  been^  or  might  thereafter  be  incur- 
red in  and  about  the  formation  of  the  company,  &c.  The  words  are 
larger  than  those  of  an  ordinary  covenant  to  indemnify.  In  Fowle  v. 
Welsh,  1  B.  &  C.  29  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  88  (E.  C.  L.  R. 
vol.  16),  the  defeiidant  covenanted  tq  save  harmless  certain  premises 
against  all  actions,  suits,  claims,  and  demands  whatsoever,  both  at  law 
and  in  equity,  which  might  be  made,  commenced,  or  prosecuted  by  A. 
or  B. :  the  breaches  assigned  were, — first,  that  A.,  on,  &c.,  at,  &c.,  who 
then  and  there  made  a  claim  and  demand,  and  claimed  to  have  a  right 
and  title  to  the  premises,  entered,  and  cut  trees,  &c.,  and  procured  the 
♦61  Ql  occupier  to  attorn  to  him, — secondly,  that  certain  title-deeds 
-*  *relating  to  the  premises  were  withholden  by  one  A.  W.,  at  the 
instance,  and  through  the  claim  and  demand  of  B.  The  defendant 
pleaded,  to  the  first  breach,  that  A.  had  no  lawful  claim  or  title  to  the 
premises, — and  a  similar  plea  to  the  second  breach,  as  to  B. ;  and  it 
was  held,  on  demurrer,  that  A.  and  B.  being  named  in  the  covenant, 
the  indemnity  extended  to  all  claims  made  by  them,  whether  upon  law- 
ful title  or  otherwise.  If  Reynell  had  been  named  in  this  covenant, 
that  case  would  have  been  in  terms  the  same  as  this :  and  it  is  sub- 
mitted that  the  omission  of  the  name  makes  no  substantial  difference. 

Orampton^  in  reply,  was  stopped  by  the  court. 

Cresswell,  J.(a) — I  am  of  opinion  that  the  covenant  to  indemnify 
in  this  case  must  be  construed  in  the  ordinary  way, — ^to  indemnify  the 
plaintiff  against  lawful  claims.  Taking  the  language  most  strictly,  it 
cannot  apply  to  this  demand.  The  defendants  contract  to  indemnify 
the  plaintiff  <<  from  all  personal  responsibility,  and  to  hold  him  harmless 
from  and  against  all  costs,  charges,  and  expenses  that  then  had  been  or 
might  thereafter  be  incurred  in  and  about  the  said  formation  of  the  said 
company,  their  meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  company,  applying  for  an  act  of  parliament,  or 
anything  relating  thereto,"-— defining  the  particular  class  of  costs  the 
indemnity  was  intended  to  apply  to.  Costs  incurred  by  means  of  Rey- 
neirs  action  clearly  are  not  included  in  it.  It  refers  to  costs  and 
expenses  in  relation  to  the  proceedings  in  forming  and  establishing  the 
company.     The  declaration  is  bad  in  substance. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  defendants. 

(a)  Wilde,  C.  J.,  was  absent. 
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♦LOMAS  V.  BEADSHAW.    April  26.  [*620 

In  an  Action  by  the  payee  against  the  maker  of  a  promissory  note,  it  is  no  answer  for  the  latter 
to  plead  that  the  only  consideration  for  the  giving  of  the  note  was  money  advanced  to  the 
maker  out  of  the  fVinds  of  a  friendly  loan  society  of  which  both  maker  and  payee  were  mem- 
ben,  and  that  the  payee  was  suing  as  treasurer  and  trustee  on  behalf  of  the  society. 

This  Teas  an  action  of  debt.  The  first  count  of  the  declai*ation 
alleged  that  the  defendant,  on  the  80th  of  May,  1845,  made  his  pro- 
missory note  for  45Z.,  payable,  three  months  after  date,  to  the  plaintiff 
or  his  order. 

The  defendant  pleaded, — thirdly,  that  before  and  at  the  time  of  the 
making  of  the  said  promissory  note,  there  was,  and  thence  until  the 
time  of  the  commencement  of  this  suit  continued  to  be,  and  still  was, 
a  certain  copartnership  of  persons  using,  and  known  by,  the  name  of 
*<  The  Manchester  Dog  and  Partridge  Thirty  Pound  Money  Society," 
the  names  of  which  persons,  except  those  of  the  plaintiff  and  the  de- 
fendant, were  to  the  defendant  unknown ;  and  that,  before  and  at  the 
time  of  the  making  of  the  said  promissory  note,  and  thence  until  the 
commencement  of  this  suit,  the  plaintiff  and  defendant  were  and  still 
continued  respectively  members  of  and  copartners  in  the  said  copart- 
nership ;  that  the  said  promissory  note  was  so  made  by  the  defendant, 
for  the  purpose  of  securing  the  repayment  to  the  said  copartnership  of 
a  certain  sum  of  money,  to  wit,  452.,  then  advanced  by  the  said  copart- 
nership to  the  defendant  from  and  out  of  the  funds  of  the  said  copart- 
nership, for  and  to  the  use  of  the  said  copartnership ;  that  there  never 
was  any  consideration  or  value  for  so  as  aforesaid  making  the  said  pro- 
missory note,  except  as  aforesaid ;  and  that  the  plaintiff  had  brought 
the  present  action  against  him,  the  defendant,  and  then  sued  him,  the 
defendant,  upon  the  said  note,  on  behalf  of  and  for  the  use  and  benefit 
of  himself,  the  '^'plaintiff,  and  of  him,  the  defendant,  and  the  r-i^^o-t 
other  members  and  copartners  of  and  in  the  said  copartnership, —  ^ 
verification. 

Fourthly,  that  before  and  at  the  time  of  the  making  of  the  said  pro- 
missory note  as  thereinafter  mentioned,  there  was,  and  thence  until  and 
at  the  commencement  of  this  suit  there  continued  to  be,  and  still  was,  a 
certain  copartnership  of  persons  using,  and  known  by,  the  name  of 
«  The  Manchester  Dog  and  Partridge  Thirty  Pound  Money  Society," 
the  names  of  which  persons,  except  that  of  the  defendant,  were  to  the 
defendant  unknown ;  that,  before  and  at  the  time  of  the  making  of  the 
said  promissory  note,  as  thereinafter  mentioned,  he,  the  defendant,  was 
a  member  of  and  copartner  in  the  said  copartnership,  and  the  plaintiff 
was,  before  and  at  the  last-mentioned  time,  the  treasurer  and  trustee 
of  the  same  copartnership ;  that  the  defendant,  as  in  the  first  count 
mentioned,  made  and  delivered  the  said  promissory  note  to  the  plaintiff, 
as  treasurer  and  trustee  as  aforesaid,  for  securing  the  repayment  by  the 
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defendant  to  the  said  society,  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  452.,  then  advanced  by  the  said  copartnership  to  the  defendant,  as 
such  member  as  aforesaid,  out  of  the  funds  of  the  said  copartnership,  to 
be  repaid  by  the  defendant  to  the  said  copartnership  for  and  to  the  use 
of  the  said  copartnership  ;  that  he,  the  defendant,  as  in  the  declaration 
mentioned,  made  and  delivered  the  said  promissory  note  to  the  plain- 
tiff, as  such  treasurer  and  trustee  as  aforesaid,  for  securing  the  repay- 
ment by  the  defendant  to  the  said  society  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  452.,  then  advanced  by  the  said  copartnership  to  the 
defendant  as  such  member  as  aforesaid,  out  of  the  funds  of  the  said 
copartnership,  for  and  to  the  use  of  the  said  copartnership ;  that  there 
^r^e^c)'i  never  was  any  consideration  or  value  *for  the  said  making  of  the 

"'"'■'  said  note^  except  as  aforesaid  ;  and  that,  at  the  time  of  the  com- 
mencement of  this  suit,  the  plaintiff  held,  and  still  continued  to  hold, 
the  said  note,  as  treasurer  and  trustee  of  and  for  the  said  copartner- 
ship, and  commenced  this  suit,  and  then  sued  thereon,  as  such  trustee 
on  behalf  and  for  the  benefit  of  the  defendant  and  the  other  members 
of  the  said  copartnership, — verification. 

Dgnurrer,  and  joinder. 

Cowlingy  in  support  of  the  demurrer. — The  pleas  are  bad.  The 
grounds  of  defence  here  relied  on  are  two, — ^first,  a  total  absence  of 
consideration  for  the  giving  of  the  note, — ^secondly,  that,  inasmuch  as 
both  the  plaintiff  and  the  defendant  are  interested  in  the  funds  of  the 
partnership,  the  plaintiff  is  not  in  a  situation  to  sue  upon  the  note  ;  being, 
in  effect,  both  debtor  and  creditor.  The  first  objection  is  clearly  with- 
out foundation.  It  is  perfectly  consistent  with  the  pleas,  that  the 
defendant  received  the  whole  452. ;  and  the  receipt  of  the  money  would 
be  ample  consideration  for  the  note.  To  constitute  a  defence,  the 
defendant  should  show  that  the  failure  of  consideration  was  such,  that, 
if  this  were  money,  instead  of  a  promissory  note,  he  could  have  reco- 
vered it  back  as  money  had  and  received  to  his  use.  The  case  of 
Stephens  v.  Wilkinson,  2  B.  &  Ad.  820  (E.  C.  L.  R.  vol.  22),  is  very 
much  in  point.  There,  in  an  action  by  the  payee  against  the  acceptor 
of  a  bill  of  exchange  drawn  for  the  balance  of  purchase-money  of  arti- 
cles bought  at  a  sale,  it  was  held  to  be  no  defence,  that,  two  months 
after  the  delivery  of  the  goods  to  the  vendee,  the  vendor  forcibly  retook 
possession  of  them ;  for,  the  vendee  cannot  treat  that  act  as  a  rescind- 
ing of  the  contract,  but  must  bring  trespass.  Parke,  J.,  there  says : 
*fi9^l  *"  ^ss^^^^'^g  ^^**  ^'^  *^®  goods  were  taken  possession  of  by  the 
J  vendor  (which  does  not  distinctly  appear),  to  constitute  want  of 
consideration.^  defence  to  a  bill  of  exchange,  there  must  be  such  a  total 
failure  as  woUld  have  enabled  the  vendee  to  recover  back  the  whole 
money,  if  money  had  been  paid  instead  of  the  bill.  Total  failure  of 
consideration  is,  where  the  party  has  been  deprived  entirely  of  all  bene- 
fit of  the  thing  for  which  the  thing  was  given  ;  and  then  he  might  recover 
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back  the  money  paid,  if  there  had  been  a  money  payment.*'  Apply  thai 
here :  if  the  defendant  would  have  had  no  defence  had  this  been  money, 
he  clearly  has  none  to  this  note.  So,  in  Jones  v.  Jones,  6  M.  &  W.  84, f 
in  debt  by  the  payee  against  the  maker  of  a  promissory  note  payable 
on  demand,  a  plea  that  the  note  was  given  as  and  for  the  purchase- 
money  to  be  paid  to  the  plaintiff  for  land  agreed  to  be  sold  by  the 
plaintiff  to  the  defendant,  and  that  no  memorandum  or  note  of  the  con- 
tract in  writing  was  signed  by  the  defendant,  or  any  person  lawfully 
authorized  by  him,  and  that  there  was  not  any  consideration  or  value 
for  the  making  or  payment  of  the  note,  except  as  aforesaid, — was  held 
bad  on  general  demurrer.  The  plaintiff's  right  to  sue  upon  the  note  is 
in  no  degree  affected  by  the  relative  position  of  the  parties.  In  Sharp 
V,  Warren,  6  Price,  131,  it  was  held  that  assumpsit  for  .money  had  and 
received  may  be  maintained  against  one  who  had  been  a  member  of  a 
benefit  club,  for  money  intrusted  to  his  keeping  by  the  rest  of  the 
society,  in  the  name  of  the  officers  properly  appointed  for  managing 
their  affairs,  under  the  articles ;  and  it  is  no  objection  to  such  an  action, 
that  the  defendant  was  a  partner  or  tenant  in  common.  In  Jackson  v. 
Stopherd,  2  C.  &  M.  861,t  Baylet,  B.,  says :  <<  Upon  the  general  rule 
of  law  there  is  no  difficulty.  *One  partner  cannot  maintain  an  r^r^nA 
action  for  a  balance  on  the  partnership  account,  until  the  ^ 
accounts  have  been  settled  and  adjusted,  and  until  it  is  ascertained 
what  is  the  balance  due  from  the  partner  against  whom  the  claim  is 
made.  But  there  may  be  special  bargains  by  which  particular  transac- 
tions are  insulated  and  separated  from  the  winding  up  of  the  concern, 
and  are  taken  out  of  the  general  law  of  partnership."  Here,  the  note 
declared  upon  is  made  payable  to  the  plaintiff,  and  he  alone  has  a  legal 
right  to  sue  upon  it.  Jones  v.  WooUam,  5  B.  &  Aid.  769  (E.  C.  L.  B. 
vol.  7),  1  D.  &  E.  E93  (E.  C.  L.  R.  voL  16),  2  Chitt.  R.  322  (E.  C.  L. 
R.  vol.  18),  is  also  an  authority  to  show  that  this  objection  is  not  well 
founded. 

Oromptanj  contri. — The  pleas  are  good.  There  was  clearly  no  con* 
sideration  for  the  giving  of  the  note,  as  between  these  parties,  though 
there  might  have  been  as  between  the  plaintiff  and  the  other  members 
of  the  society  and  the  defendant. 

WiLDB,  C.  J. — I  am  of  opinion  that  neither  of  these  pleas  affords 
any  defence  to  this  action.  The  defendant,  a  member  of  the  society, 
borrows  out  of  a  fund  in  which  the  whole  are  interested  a  certain  sum 
of  money  for  his  own  individual  use,  and  gives  a  promissory  note  for  the 
amount,  payable  to  the  plaintiff.  I  see  no  pretence  for  suggesting  any 
want  or  failure  of  consideration,  or  any  principle  upon  which  the  plain- 
tiff is  prevented  from  enforcing  the  security. 

The  rest  of  the  court  concurring, 

Judgment  for  tne  plaintiff. 
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The  Judges  who  sat  in  Banco  during  this  Term  were : 

Wilde,  C.  J.  Maule,  J. 

Cresswell,  J.  Talfourd,  J. 


HUDSPETH  V.  TARNOLD.    May  22. 

a.,  the  manager  of  a  theatre^  by  letter,  proposes  to  B.»  an  actor,  an  engagement  at  2Z.  per  week, 
determinable  by  a  montb's  notice.  B.  performs  under  this  proposal.  Notice  is  given  by  letter 
to  B.  to  determine  the  employment,  unless  B.  will  consent  to  a  reduction  of  salary.  In  a  third 
letter,  A.  writes,  "  I  have  received  your  letter,  and  upon  reconsideration,  wiU  give  you  the 
same  terms,  21.,  for  the  summer  season."  Held,  that  the  first  and  third  letters  contained  merely 
proposals,  and  that  as  no  agreement  was  constituted  between  the  parties  untU  those  proposals 
had  been  expressly  accepted,  or  tacitly  acquiesced  in,  by  B.,  the  eorrefpondence  was  admis- 
sible in  evidence  without  an  agreement  stamp. 

In  debt  for  50^  the  defendant  pleaded  as  to  16^.  6«.  Sd.  non-joinder  of  a  oo-dobtor,  and  as  to 
the  residue,  never  indebted.  The  defendant  obtained  a  verdict  upon  the  non-joinder.  As  to 
the  residue,  the  plaintiff  proved  a  debt  for  352.  6«.  8<i^.,  reduced  by  payments  to  11^  6«.  Si. 
Held,  that  the  defendant  was  entitled  to  a  suggestion  to  deprive  the  plaintiff  of  costs,  under 
the  County  Courts  Act,  9  A  10  Viet  o.  95,  a.  129. 

Debt,  for  60Z.  due  for  wages.  The  defendant,  as  to  15L  6«.  8<f., 
pleaded  non-joinder  of  J.  K.,  a  co-debtor ;  and,  as  to  the  residue,  nun- 
quam  indebitata. 

At  the  trial  before  "Wilde,  C.  J.,  at  Westminster,  after  the  last  tertli, 

*fi9fil  ^^  appeared  that  the  plaintiff  acted  at  the  *Pavilion  Theatre,  of 

-*  which  the  defendant  was  manager,  from  Christmas,  1848,  to 

May,  1849,  when  the  defendant  took  J.  K.  into  partnership ;  and  that 

the  15L  68,  8(2.  mentioned  in  the  plea  was  for  services  performed  during 
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the  partnership.     To  prove  hia  title  to  salary  for  twenty-two  weeks  at 
the  rate  of  2h  per  week,  the  following  letters  were  offered  in  evidence : — 

"  17th  November,  1848. 
"  Sir, — If  you  are  disposed  to  take  a  weekly  salary  of  2Z.,  and  a 
clear  half-yearly  benefit,  I  think  I  could  receive  you  at  Christmas,  pro- 
nded  the  terms  suit  you,  and  a  month's  notice  on  either  side  in  case  of 
separation.  I  beg  to  apologize  for  not  answering  a  former  application. 
Perhaps  you  will  be  more  polite,  and  let  me  have  your  reply. 

"Emma  Yarnold." 

«14th  April,  1849. 
«  Sir, — I  am  desired  by  Mrs.  Yarnold  to  inform  you,  that  *  *  *  she 
can  only  offer  you  for  the  ensuing  summer  season,  the  sum  IL  10«.  per 
week.  Should  this  not  meet  your  views,  Mrs.  Y.  is  reluctantly  com- 
pelled to  inform  you  that  your  services  will  not  be  required  after  the 
26th  June,  1849.  An  answer  is  required  not  later  than  the  18th  ©f 
April.  GuARLES  Gerrard,  for 

"Mrs.  Yarnold." 

«  21st  April,  1849. 
"  Sir, — I  have  received  your  letter,  and,  on  reconsideration,  will  give 
you  the  same  terms,  21.  per  week,  for  the  summer  season. 

"  Emma  Yarnold." 

It  was  objected  that  these  letters  could  not  be  read  for  want  of  a 
stamp. 

This  objection  was  overruled,  and  the  plaintiff  obtained  a  verdict  for 
IIZ.  5«.  8c?.,  being  the  amount  of  *salary  due  at  21.  per  week,  r^^/^QY 
after  deducting  the  15L  6«.  8ci.,  for  which  the  defendant  was  ^ 
not  solely  liable,  and  payments  to  the  amount  of  24?.  made  on  account. 
Leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  letters  were  not  admissible  in  evi- 
dence under  the  circumstances. 

In  Easter  term,  Hawkins  obtained  a  rule  nisi  to  enter  a  nonsuit,  or 
a  suggestion  to  deprive  the  plaintiff  of  costs  under  the  County  Courts 
Act.(a) 

•  Joyce  now  showed  cause. — The  first  letter  contained  a  proposal, 
accompanied  by  a  request  that  the  plaintiff  would  reply  to  it.  The 
proposal  appears  to  have  been  acceded  to,  on  the  part  of  the  plaintiff, 
either  expressly  by  parol,  or  tacitly  by  acting  under  it.  But  such 
acquiescence  would  not  have  the  effect  of  converting  the  proposal  itself 
into  an  agreement  requiring  a  stamp.  The  actual  agreement  between 
the  parties  would  consist  partly  of  the  proposal  in  writing,  and  partly 
of  matter  extrinsic  of  the  writing ;  Vollans  r.  Fletcher,  1  Exch.  20  ;t 

(a)  9  A  10  Viet.  0.  95,  b.  129. 
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16  Law  Journ.  (Exch.)  N.  S.  178.(a)  In  that  case,  a  letter  of  allot- 
ment  of  shares  in  a  railway  company  was  held  not  to  require  a  stamp, 
the  contract  not  being  complete  until  acceptance  of  the  allotment, 
though  made  in  answer  to  an  application  for  shares.  The  second  letter 
merely  contains  a  notice  for  determining  the  then  current  engagement. 
The  third  letter  simply  renews  the  original  proposal.  There  was  no 
contract  between  the  parties  until  that  proposal  was  acceded  to,  either 
expressly  or  tacitly.  [Maulb,  J. — Is  there  not  a  case  in  the  Exchequer 
*fi9«1  Chamber  in  which  a  *letter  of  allotment  of  railway  shares  was 
-"  held  to  be  receivable  in  evidence  without  a  stamp  ?]  That  is  the 
case  of  Moore  v.  Garwood,  19  Law  Journ.  (Exch.)  N.  S.  15. 

Again,  to  make  a  stamp  necessary,  the  instrument  must,  upon  the 
face  of  it,  refer  to  a  matter  exceeding  the  value  of  202.  The  engage- 
ment might  last  only  a  few  weeks ;  it  might  be  put  an  end  to  at  any 
time  by  giving  a  week's  notice. 

With  respect  to  that  part  of  the  rule  which  prays  for  the  entry  of  a 
suggestion  under  the  County  Courts  Act,  the  first  objection  is,  that 
the  affidavit  is  insufficient.  Where  an  affidavit  describes  the  deponent 
as  a  party  to  the  suit,  it  may  not  be  necessary  to  give  the  addition  of 
the  deponent,  but  the  place  of  residence,  here  omitted,  should  appear. 
In  Sharpe  v.  Johnson,  4  Dowl.  P.  C.  824,  S.  C.  2  New  Cases,  246  (E. 
C.  L.  R.  vol.  29),  2  Scott,  407  (E.  C.  L.  R.  vol.  30),  1  Hodges,  298, 
TiNDAL,  C.  J.,  observes :  "  The  object  of  that  rule  (6)  was  to  make  the 
opposite  party  acquainted  with  the  residence  of  the  deponent ;  but  I 
am  of  opinion  that  it  does  not  apply  to  the  case  of  a  prisoner.  He  is, 
in  effect,  on  the  floor  of  the  court ;  and  it  would  be  absurd  to  require 
him  to  state  his  residence,  when  the  plaintiff,  by  opposing  his  discharge, 
must  know  where  he  is."  [Maulb,  J. — The  object  of  the  rule  is  to 
identify  parties.  Is  it  not  the  general  practice  merely  to  describe  the 
plaintiff  and  the  defendant  as  <<  the  above-named  plaintiff  and  defend- 
ant?*' What  rule  is  there  which  requires  a  plaintiff,  every  time  he 
makes  an  affidavit,  to  show  where  he  resides?  The  learned  judge 
referred  to  the  case  of  Shirer  v.  Walker,  2  M.  &  G.  917  (E.  C.  L.  B. 
vol.  40),  3  Scott,  N.  B.  255.] 

This  is  not  a  case  in  which  the  plaintiff  might  have  brought  his  action 
in  the  county  court.  In  those  courts,  a  plea  in  abatement  for  non- 
*fi9Ql  J^^^^^^  ^^  °^*  *allowed.  At  the  time  the  action  was  commenced, 
■*  it  was  brought  for  more  than  20L  The  jury  gave  him  121,  be- 
yond the  151.  68.  Sd.  With  regard  to  the  latter  sum,  the  plaintiff's 
right  of  action  in  this  court  is  suspended  until  the  co-debtor  is  joined 
as  a  co-defendant.  But  by  sect.  68  of  9  &  10  Vict.  c.  95,  a  demand  is 
recoverable  in  the  county  court  without  serving  or  suing  a  party  jointly 

(a)  The  application  in  that  case  was  for  twenty  shares  in  the  Birmingham,  West  Bromwicb, 
Ac,  Junction  Railway,  the  letter  of  allotment  gave  ten  only,  and  imposed  special  terms,  to  which 
there  had  been  no  allusion  in  the  plaintiff's  letter  of  application. 

(6)  Reg.  Qen.  H.  T.  2  W.  4,  s.  5. 
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answerable.  The  debt,  therefore,  to  be  sued  for  in  the  county  court, 
would  have  exceeded  20L  [Grbsswell,  J. — How  do  we  know  that  the 
debt  is  so  large  as  you  suggest  ?]  The  record  shows  an  admission  of  a 
debt  of  15L  6«.  8d. ;  the  plea  alleges  only  matter  in  delay  of  payment. 
[Grbsswell,  J. — Does  the  plea  admit  the  debt?]  Itdoes.(a)  [Maulb, 
J. — ^The  defendant  now  says  you  should  hare  sued  me  and  my  partner 
for  151.  6«.  8d.,  and  myself  alone  for  IIZ.  5«.  8d.]  If  the  defendant 
had  nqt  pleaded  in  abatement,  it  is  clear  the  plaintiff  must  have  reco- 
vered more  than  201,  That  plea  is  not  in  avoidance  of  the  debt,  but  in 
delay  of  the  remedy. 

Aiiother  objection  to  this  application  is  this.  The  58th  section  of  9 
k  10  Vict.  c.  95,  enacts :  <<  That  all  pleas  of  personal  actions,  where 
the  debt  or  damage  claimed  is  not  more  than  20Z.,  whether  on  balance 


[*630 


of  account  or  otherwue^  may  be  holden  in  the  county  *court." 
There  is  no  decision  upon  this  point  in  the  superior  courts ;(() 
but  in  the  county  courts  it  has  been  held,  that  the  balance  of  account 
for  which  a  plaint  will  lie  in  the  county  court  must  be  a  balance  struck, 
and  not  a  balance  to  be  ascertained*  Suppose  a  builder's  bill  to  be 
reduced  by  payments  below  20?.  To  recover  anything,  the  plaintiff 
might  be  required  to  prove  work  done  to  the  amount  of  several  hun- 
dreds of  pounds.  It  is  otherwise  when  a  balance  has  been  struck ;  in 
which  case  it  is  not  necessary  to  go  beyond  proof  of  the  striking  of 
the  balance.  The  title  of  the  act  is,  "  for  the  more  easy  recovery  of 
tmaU  debts  and  demands." 

Hawkins  and  Prentice,  contrJt. — ^If  the  agreement  appear,  primd 
faeie^  to  relate  to  a  matter  of  the  value  of  20t,  a  stamp  is  necessary. 
Here,  the  agreement  was  an  agreement  for  a  year  at  2L  a  week,  though 
the  amount  might  be  reduced  by  the  notice  to  less  than  202.  [Maule, 
J. — Is  there  any  authority  for  that  ?]  Shephard  v.  Whible,  8  Carr.  & 
P.  534  (E.  G.  L.  B.  vol.  34),  shows  that  it  is  not  necessary  that  the 
contract  should  ultimately  operate  as  an  agreement  for  more  than  20/. 
Here,  the  parties  might,  if  they  thought  proper,  have  reduced  the 
amount;  but,  until  that  was  done,  the  yearly  agreement  remained. 
[Maulb,  J.,  referred  to  Laythoarp  v.  Bryant,  2  New  Gases,  735  (E.  G. 
L.  R.  vol.  29),  3  Scott,  238  (E.  G.  L.  R.  vol.  36),  2  Hodges,  25.(c)]. 

(a)  As  to  thiB  point,  lee  Goode  o.  Lasbury,  1  C.  M.  A  R.  254,f  S.  C.  per  nom.  Ooald  v.  Ras- 
perry,  2  Do\tL  P.  C.  707.  In  that  case  it  was  said,  arguendo,  that,  "A  plea  in  abatement  need 
not  eonfesfl  and  avoid.  The  defendant  is  not  boond  to  traTerse  or  confess  all  the  matters  alleged. 
He  has  at  that  stage,  nothing  to  do  bat  to  show  that  the  plaintiff  may  have  a  better  writ ;  and 
the  judgment  is  not  to  be  that  the  plaintiff  is  to  recover  or  not  on  the  allegations  upon  the  record, 
but  that  the  writ  be  quashed,  or  that  the  defendant  answer  over."  That  is  trae  with  respect  to 
a  jadgment  on  demarrer;  bnt  if  in  an  action  of  debt,  issue  be  joined  upon  a  plea  in  abateraentf' 
and  that  issue  is  found  for  the  plaintiff,  the  judgment  is  quod  reeuperet.  As  there  is  in  such  a 
case  no  verdict  finding  a  debt,  this  judgment  would  appear  to  rest  upon  an  express  or  implied 
eoofeasion  of  the  debt  demanded. 

(6)  Post,  432,  433. 

(e)  In  that  case  it  was  held,  that  a  contract  for  the  sale  of  an  interest  in  land,  signed  by  the 
purehacer  only,  was,  as  against  him,  a  sufficient  note  or  memorandum  of  the  agreement,  to  satisfy 
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*fi^n       *^^^  letter  of  21st  April  is  an  agreement.     [Maulb,  J. — 


*631] 


What  is  it  in  answer  to  ?   It  may  be  that  the  terms  were  proposed 


by  parol,  or  that  the  letter  referred  to  had  a  stamp.  Yon  must  show, 
not  merely  that  the  writing  may  have  been  one  that  required  a  stamp, 
but  that  it  did  require  one.]  Webb  v.  Spicer,  18  Law  Joum.  Q.  B., 
142,  shows  that  an  agreement  in  writing,  if  acted  upon,  need  not  be 
signed.  The  judgment  in  that  case  was  reversed  in  error,  btit  upon 
another  ground.  [Maulb,  J. — There  the  writing  did  purport  to  ))e  the 
agreement  of  the  parties.]  It  is  otherwise  if  it  appear  to  be  merely 
*fi^91  ^^  offer.  *[Cresswell,  J. — Suppose  parties  talk  over  the  terms 
^  of  an  agreement  in  the  morning,  and  in  the  afternoon  one  of 
them  writes :  "  I  agree  to  the  terms  we  talked  over  in  the  morning." 
Would  that  be  an  agreement  in  writing  ?  Maulb,  J. — The  difficulty 
here  is,  that  the  letter  of  the  21st  April  says :  « I  have  received  your 
letter,  and,  on  reconsideration,  will  give  you  the  same  terms,  2L  per 
week,  for  the  summer  season."  That  might  be  understood  as  import- 
ing that  there  was  a  letter,  or  as  inferring  something  substituted  for  the 
letter,  or  that  the  letter  is  necessarily  part  of  the  agreement.  You  say 
that  that  letter  should  have  been  stamped.  Gresswbll,  J. — Suppose 
the  plaintiff  had  never  served  the  defendant  for  the  summer  season, 
and  she  had  brought  her  action  for  a  breach  of  contract,  could  she  have 
recovered  ?]  She  must  have  shown  that  Hudspeth  assented ;  and  that 
assent  might  have  been  by  parol  or  by  act  done. 

The  objection  to  the  affidavit  is  answered  by  the  known  practice. 
[Maulb,  J.,  referred  to  Moore  v.  Garwood,  19  Law  Journ.  (Exch.)  N. 

the  reqairement  of  the  fourth  section  of  the  StAtote  of  Fnmds,  on  the  ground  that  the  signatare 
of  the  vendor  was  not  essential  to  the  completeness  of  the  contract  when  the  action  was  against 
the  vendee. 

The  Statute  of  Frauds,  every  line  of  which  has  been  said  (first  possibly  by  some  practitioner 
on  laying  down  his  fee-book)  to  be  worth  a  ubsidy,  is  loosely  worded ;  as  if  the  rough  draA  of 
the  bill  had  been  transferred  at  once  to  the  statute  roll.  The  fourth  section  speaks  of  "any  con. 
tract  or  gale  of  any  land,  Ao./'  meaning,  perhaps,  <'any  contract  for  the  sale."  The  words  **  the 
parties  to  be  charged,"  were  probably  used  by  the  framer  of  the  bill,  as  equivalent  to  the  words, 
''  the  parties  chargeabU"  but  in  Laythoarp  v.  Bryant,  and  in  many  other  cases,  the  courts,  with- 
out assigning  any  reason  for  so  doing»  have  rejected  the  words  ''to  be"  and  have  rend  the  words 
"  the  party  to  be  charged,"  as  if  they  had  been  ''  the  party  actually  charged  in  the  action."  It 
has  even  been  held  that  the  words  ''the  partiet  to  be  charged,"  in  the  17th  section,  mean  not 
both  parties,  but  the  one  party  charged  in  the  action. 

In  Laythoarp  v.  Bryant,  Tindal,  G.  J.,  says  (2  New  Cases,  745),  "  But  then  it  is  said,  unless  the 
defendant  signs  there  is  no  mutuality.  Whose  ftiuU  is  that  ?  The  defendant  might  have  required 
the  vendor's  signature  to  the  contract."  It  seems  here  to  be  intimated  that  the  omission  by  the 
vendor,  to  comply  with  the  requirements  of  the  statute,  was  the  fault,  not  of  the  party  omitting, 
but  of  the  party  to  be  prejudiced  by  the  omission,  and  that  the  defendant,  before  he  ventured  to 
become  a  purchaser,  ought  to  have  made  himself  master  not  only  of  the  Statute  of  Frauds,  but 
of  the  conflicting  rulings  in  the  courts  of  law  and  of  equity  upon  its  provisions,  and  that  haviog 
done  that,  he  should  have  shsped  his  course  in  strict  accordance  with  these  decisions,  some  of 
which  it  may  be  difficult  to  reconcile  with  justice  or  grammar.  It  is  said  that  mutuality  of  agree- 
ment is  sufficient  without  mutuality  of  remedy ;  but  if  agreements  are  to  be  construed  witli  refer- 
ence to  the  apparent  or  presumed  intention  of  the  parties,  it  seems  to  be  allowable  to  doubt  that 
it  was  the  intention  of  the  parties  that  one  of  them  should  bind  himself  whilst  the  other  remained 
unbound.  And  see  Walker  v.  Constable,  2  Esp.  N.  P.  C.  659,  1  Bos.  k  Pull.  306 ;  Ferrei  v. 
Oven,  1  Mann.  A  R.  223  (E.  C.  L.  R.  vol.  17). 
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S.  15,  and  Drant  v.  Brown,  3  B.  &  G.  665  (E.  C.  L.  R.  vol.  10),  5  D.  & 
R.  582  (E.  C.  L.  R.  vol.  16).(a)].  Here,  the  letters  were  offered  at  the  trial 
to  prove  the  agreement.  [Maulb,  J. — That  was  the  case  also  in  Drant 
V.  Brown.  It  is  what  always  must  be  done  when  a  written  proposal  is 
accepted  by  parol.  It  is  only  when  the  whole  agreement  is  in  writing 
that  a  stamp  is  necessary.] 

The  plaintiff  has  only  recovered  IIZ,  5f .  8d.  The  debt  owing  by  the 
defendant  alone  was,  it  is  true,  originally  more  than  202. ;  but  it  had 
been  reduced  below  202.  by  payments  made  before  action  brought. 
There  was,  therefore,  nothing  to  prevent  the  plaintiff  from  suing  the 
defendant  in  the  county  court  for  the  amount  which  he  has  recovered, 
that  being  a  debt  distinct  from  *the  sum  due  from  the  defendant  r:|tf5Qq 
and  J.  K.  jointly.  Walker  v.  Watson,  8  Ring.  414  (E.  C.  L.  R.  •• 
vol.  21),  1  Moore  &  Scott,  674  (E.  C.  L.  R.  vol.  28),  Chitt.  by  Arch 
bold,  1401. 

WiLDB,  C.  J. — ^As  to  the  plaintiff's  first  point,  I  have  no  doubt  that 
the  letter  of  the  21st  April  was  a  mere  proposal,  requiring  some  act  to 
show  assent,  to  constitute  an  agreement  between  the  parties.  It  is 
clear  that  upon  these  letters  alone  no  action  could  have  been  main- 
tained. 

As  to  the  second  point,  the  particulars  delivered  show  that  the  action 
was  brought  to  recover  222.,  reduced  by  payments  to  something  about 
12L  This  is,  therefore,  a  case  in  which  a  verdict  has  been  found  for 
the  plaintiff  for  a  sum  less  than  202.,  entitling  the  plaintiff  to  have 
judgment  for  the  sum  recovered,  and  no  costs,  under  the  129th  section 
of  the  County  Courts  Act.(J) 

Maule,  J. — I  am  of  the  same  opinion.  Here  there  was  a  proposal 
on  the  part  of  the  defendant  to  pay  30«.  per  week.  After  this  she 
offers  40«.  a  week.  If  the  plaintiff  chose  to  accept  those  terms,  there 
would  be  an  agreement.  So  if,  without  saying  anything,  he  entered 
into  her  service,  Drant  v.  Brown  and  Moore  v.  Garwood  show  that  a 
proposal  not  accepted  in  writing,  does  not  require  a  stamp.  Here  the 
true  construction  of  the  letters  is,  that  this  amounted  merely  to  a  pro- 
posal. 

As  to  the  suggestion,  it  appears  that  the  plaintiff  served  the  defend- 
ant alone  a  certain  number  of  weeks  at  22.  per  week,  and  had  received 
as  much  as  reduced  *the  claim  to  about  122.     That  was  a  de-  r^^/^o^ 
mand  for  which  the  plaintiff  might  have  clearly  recovered  in  the  ^ 
county  court. 

(o)  And  see  Bowen  v.  Pox,  2  M.  A  R.  187  (B.  C.  L.  R.  rol.  17) ;  Betbell  v.  Blenoowe,  8  M.  A 
O.  119  (E.  C.  L.  R.  ToL  42),  3  Soott,  N.  R.  568 ;  Chanter  v.  Dickinson,  5  M.  A  0.  253  (E.  C.  L. 
R.  Tol.  44). 

(6)  See  Woodhams  v.  Newman,  7  C.  B.  854  (E.  C.  L.  R.  toI.  82);  Beswiek  v.  Capper,  lb.  689; 
Ayardf  v.  Rhodes,  22  Law  Joum.  (Exeh.)  N.  S.  106.  In  the  last  case  it  is  reported  that  the  Judge 
of  the  coanty  ooart  gave  a  judgment  of  nonsuit  in  a  case  in  which  he  held,  and  oorrectlj  held, 
that  he  had  no  jurisdiction ;  but  thij  point  does  not  appear  to  have  been  argued  or  noticed. 

VOL.  IX. — 27 
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Gresswell,  J.,  and  Talfourd,  J.,  concurred. 

Bule  discharged  as  to  the  nonsuit,  absolute  as  to  the  sugges- 
tion. 


CANNAN  and  GRIMLEY,  Assignees  of  TANNER,  a  Bankrupt,  v. 

HARTLEY. 

A.  18  tenant  to  B.  of  roomi,  for  a  t«rm  of  years.  Upon  the  bankruptcy  of  B.,  A.  sends  the  key  of 
the  rooms  to  the  office  of  the  official  assignee,  where  it  is  left  with  a  clerk,  who  is  told  that 
it  is  the  key  of  the  rooms  which  A.  had  occupied.  A.  immediately  quits  possession,  and 
no  further  communication  takes  place.  Held,  not  to  amount  to  a  surrender  by  act  or  opera- 
tion of  la w.(a) 

Assumpsit  for  six  quarters*  rent,  accruing  due  to  the  plaintiffs,  as 
assignees,  on  the  29th  of  September,  1849,  on  a  demise  of  rooms, 
apartments,  fixtures,  chattels,  and  effects,  by  the  bankrupt,  for  three 
years  from  25th  of  March,  1847,  with  a  count  on  an  account  stated 
with  the  plaintiffs  as  assignees. 

^^or-i  *Plea,  first,  non  assumpsit ;  secondly,  to  the  first  count,  that 
"^  after  the  plaintiffs  became  assignees,  and  before  any  part  of  the 
money  in  the  first  count  became  due,  to  wit,  on,  &c.,  the  defendant 
surrendered  and  yielded  up  to  the  plaintiffs  as  assignees  the  said  rooms, 
apartments,  fixtures,  chattels,  and  effects,  and  the  plaintiffs  as  assignees 
then  accepted  (6)  of  such  surrender,  and  took  possession  of  such  rooms, 

(a)  A  surrender  by  act  and  operation  of  law  takes  place  when  the  tenant  of  a  particular  estate 
becomes  party  to  an  act  having  some  other  object  than  that  of  a  surrender,  but  which  object  can- 
not be  effected  whilst  the  particular  estate  continues.  See  the  cases  collected,  Com.  Big.  tit.  Sur- 
rendtr  L ;  20  Vin.  Abr.  tit  Surrender  F.  G.  In  these  cases  the  presumed  surrender  is  also 
presumed  to  hare  preceded  the  act  to  which  the  tenant  is  party. 

In  some  recent  cases  the  courts,  more  and  more  unwilling  to  frustrate  the  intentions  of  the 
parties  by  a  strict  adherence  to  the  Statute  of  Frauds,  have  gone  beyond  this,  and  have  held  that 
an  act,  the  direct  and  the  only  operation  of  which  is,  to  extinguish  the  particular  estate,  an  act  done 
iptwimo  animo  tureumreddendi,  and  differing  in  nothing  from  an  express  verbal  surrender  except 
by  its  informality,  may  be  treated  as  creating  a  surrender  by  act  and  operation  of  law — a  con- 
struction tending  to  make  the  exception  nearly  co-extensive  with  the  enactment,  and  recalling 
the  times  when — ^as  was  the  fate  of  the  statute  Be  Bonis — an  act  of  parliament  might  be  repealed 
by  judicial  statuteness.  An  unqualified  statement  of  this  principle  occurs  in  Lynch  v.  Lynch,  0 
Irish  Law  Rep.  131,  where  Brady,  G.  B.,  says,  **  A  surrender  by  act  and  operation  of  law,  I 
think,  may  properly  be  stated  to  be  a  surrender  effected  by  the  construction  put  by  the  courts  on 
the  acts  of  the  parties,  in  order  to  give  to  those  acts,  the  effect  substantially  intended  by  them." 

(b)  This  allegation  appears  to  be  unnecessary,  since  without  any  auentf  either  expressed  or 
implied,  on  th^  part  of  the  surrenderee,  the  estate  vests  in  him  by  the  mere  act  of  the  surrenderor, 
until  actual  dtttent.  See  Thompson  r.  Leach,  2  Salk.  018,  and  the  note  (6)  in  the  sixth  edition. 
Thompson  v.  Leach  is  also  reported  3  Lev.  234,  Lord  Holt,  665,  Carthew,  211,  250,  2  Mod.  290, 
1  Shower,  296,  Freeman,  502,  2  Vcntr.  198.  In  that  case  it  had  been  at  first  held  in  C.  P.,  eon- 
trnry  to  the  opinion  of  Vkmtris,  J.,  that  assent  on  the  part  of  the  surrenderee,  was  necessary  for 
the  purpose  of  vesting  the  interest  in  him.  And  in  Townson  o.  Tickell,  3  B.  A  Aid.  31  (E.  C.  L. 
R.  vol.  5),  the  Court  of  King's  Bench,  not  being  aware  that  the  judgment  in  Thompson  v.  Leaeh 
had  been  reversed,  acted  upon  the  authority  of  the  original  overruled  decision.  Vide  4  Mann. 
A  R.  189,  n. 

See  also  Co.  Litt.  113  a,  Ibid.  114  b,  Ibid.  245  a,  b.  Ibid.  337,  n.  204,  2  New  Cases,  70  (E.  C.  L. 
R.  vol.  29),  2  Scott,  128  (E.  0.  L.  R.  vol.  30),  2  Swanst.  365,  371,  6  B.  A  C.  112  (E.  C.  L.  R.  voL 
13),  9  B.  A  R.  136  (B.  C.  L,  R.  vol.  22),  2  N.  A  M.  806,  3  N.  4  M.  775,  n.  (E.  C.  L.  R,  vol  28), 
5  N.  A  M.  6,  2  M.  A  G.  690,  691  (E.  G.  L.  R.  vol.  40),  6  M.  A  G.  456,  n.  (E.  C.  L.  B.  vol.  46),  1 
Mylne  A  K.  195,  Freeman  by  Smirke,  503,  n. 
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kc.y  and  from  thence  hitherto  have  had  possession  thereof ;  thirdly,  to 
the  first  count,  that  after  the  making  of  the  promise,  and  before  any 
part  of  the  moneys  therein  mentioned  became  due,  to  wit,  on,  &c.,  the 
defendant  was  evicted  from  the  rooms,  &c.,  by  Erasimus  (sic)  Wilson, 
of  whom  Tanner  before  he  became  bankrupt,  and  the  plaintiffs  aa 
assignees  since  his  bankruptcy,  held' the  rooms,  &c.,  as  tenants  thereof, 
and  the  *defcndant  hath  from  thence  hitherto  continued  so  r-i^f^of^ 
evicted ;  and  that  the  said  Erasimus  Wilson,  at  the  time  he  so  ^ 
evicted,  had  lawful  title  (a)  to  evict  the  defendant  and  the  plaintiffs  as 
assignees  aforesaid.     Verification. 

Beplication  to  both  the  special  pleas,  de  injurid. 

At  the  trial  before  Maulb,  J.,  at  the  London  Sittings  in  last  term, 
the  plaintiffs  proved  a  demise  by  Tanner  before  his  bankruptcy,  to  the 
defendant,  for  three  years,  from  the  25th  of  March,  1847,  at  52Z.  10«. 
per  annum,  payable  quarterly.  Tanner  became  bankrupt  on  the  10th 
of  March,  1848.  The  rent  was  paid  by  the  defendant  to  the  assignees 
up  to  the  25th  of  March,  1848. 

In  May,  1848,  the  defendant  sent  the  key  of  the  rooms  to  the  office 
of  the  plaintiff  Gannan,  the  official  assignee ;  and  it  was  delivered  to  a 
clerk  there  as  the  key  of  the  demised  premises,  and  was  never  returned. 
On  the  same  day  the  defendant  quitted  the  premises,  placing  a  tin-plate 
on  the  door  giving  information  of  his  removal  to  another  locality.  No' 
communication  took  place  between  the  plaintiffs  and  the  defendant 
until  a  little  before  Christmas,  1849,  when  payment  was  demanded  of 
the  six  quarters'  rent  now  sued  for* 

In  support  of  the  third  plea,  certain  proceedings  taken  by  William 
James  Erasmus  Wilson,(6)  on  the  4th  of  October,  1848,  against  Tanner, 
to  obtain  possession  of  the  premises  so  deserted  by  Tanner,  there  being 
no  sufficient  distress  on  the  premises,  were  produced  ;  and  it  was  shown 
that  at  Christmas,  1848,  one  Elam  entered  under  Wilson  and  paid  rent 
to  him. 

It  was  conceded,  that  upon  the  first  issue  the  verdict  *must  r^^^QPr 
be  for  the  plaintiff.    Upon  the  second  issue  it  was  contended,  on  *- 
the  part  of  the  defendant,  that  there  had  been  a  surrender  by  opera- 
tion of  law ;  and  upon  the  third  issue,  that  he  was  discharged  by  an 
eviction  by  Wilson,  the  landlord  paramount. 

The  learned  judge  directed  a  verdict  for  the  plaintiffs  upon  all  the 
issues,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit ;  but 
it  was  ultimately  agreed  that  in  case  the  court  should  be  of  opinion 
that  there  was  any  evidence  of  an  eviction  or  of  a  surrender  proper 
to  go  to  the  jury,  a  verdict  should  be  entered  for  the  defendant. 

In  the  same  term  Edwin  James  moved  for  leave  to  enter  a  verdict 

(a)  In  tliis  pleft  it  is  Bot  shown  how  Wilson's  titlo  to  erict  arose.  The  defect  woald  not  he 
cored  hy  %  verdict;  as  a  lawful  title  to  evict  might  have  heen  safBciently  proved  by  showing  an 
entry  warranted  by  a  forfeitore  incarred  by  the  defendant  himself. 

(6)  The  variance  in  the  name — remaining  unamended, — wonld  appear  to  be  fataL 
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for  the  defendant  upon  the  two  speeial  pleas  accordingly.  Upon  the 
first  point  he  cited  Dodd  and  Another  v.  Acklom,  6  M.  &  6.  672  (E. 
C.  L.  R.  vol.  46),  7  Scott,  N.  R.  416,  where  A.  and  B.,  haring  demised 
a  house  to  C.  at  a  yearly  rent  payable  quarterly,  A.'s  wife  deliyered 
the  key  to  C.'s  wife.  G.  entered  and  occupied.  Before  the  first 
quarter's  rent  became  due,  C.'s  wife  delivered  back  the  key  to  A.,  who 
accepted  it.  This  was  held  to  amount  to  a  surrender  by  act  and  ope- 
ration of  law  within  the  exception  in  the  third  section  of  the  Statute 
of  Frauds. 

There  was  evidence  to  go  to  the  jury  on  the  last  issue. 

Wilde,  C.  J. — There  is  more  doubt  upon  your  second  point ;  but 
you  may  take  your  rule  upon  both.  Rule  nm* 

ByleSy  Serjt.,  and  J,  M.  Oobbetty  now  showed  cause. — There  was  no 
evidence  which  could  have  been  properly  left  to  the  jury  in  support  of 
any  of  the  pleas.  The  sending  of  the  key  to  Cannan  was  no  surrender 
*fi^«l  ^^  *^®  *®™* '  ^^^  ^ovld  it  have  amounted  to  a  surrender  even  *if 
^  Cannan  had  been  the  sole  lessee.  But  one  co-lessor  cannot  ac- 
cept a  surrender ;  at  least  he  cannot,  by  such  acceptance,  determine  the 
whole  interest  of  the  lessee.  Then  there  was  no  proof  that  the  clerk 
to  whom  the  key  was  delivered,  was  an  agent  to  accept  a  surrender. 

The  present  application  was  founded  upon  Dodd  and  Another  v. 
Acklom,  which  is  at  variance  with  all  the  cases  before  mentioned.  In 
Mollett  V.  Brayne,  Campb.  108,  the  tenant  quitted  the  premises  with 
the  assent  of  the  landlord.  This  was  held  by  Lord  Ellenborough  to 
be  no  surrender  of  the  tenant's  interest,  though  he  held  only  from 
year  to  year,  and  no  answer  to  an  action  for  use  and  occupation ;  and 
the  court  refused  to  grant  a  rule  nisi  for  a  new  trial.  So,  here,  the 
only  act  done  by  the  tenant  was,  that  he  left  the  premises ;  there  was 
no  proof  that  the  landlord  went  in.  In  Doe  d.  Huddlestone  v.  John- 
son, M'Cl.  &  Toung,  141,t  A.,  tenant  from  year  to  year,  after  Michael- 
mas, gave  notice  to  quit  at  Lady  Day.  The  premises  were  relet  to  B. 
by  auction,  at  which  auction  A.  was  a  bidder.  B.  was  not  let  into  pos- 
session. Heki,  not  a  surrender  by  act  and  operation  of  law.  [Mavlb, 
J. — That  was  a  simple  attempt  to  repeal  the  statute  by  setting  up  a 
surrender  by  parol.  In  Dodd  and  Another  v,  Acklom,  the  facts  raised 
a  strong  presumption  that  the  landlord  had  taken  possession.]  The 
tenant  wished  to  get  rid  of  the  premises,  and  the  landlord  accepted  the 
key.  [Wilde,  C.  J. — ^The  tenant  deprived  himself  of  the  power  of 
taking  possession.]  In  Lyon  v.  Reed,  13  M.  &;  W.  285, f  the  authori- 
ties were  all  carefully  reviewed.  Great  doubt  is  there  expressed  as  to 
the  decision  in  Thomas  v.  Cook,  2  B.  &  Aid.  119,  and  the  eases 
founded  upon  it,  including  that  of  Dodd  and  Another  v.  Acklom; 
from  which  last  case  I  hope,  however,  satisfactorily  to  distinguish  the 
^gqq-i  present.  That  *case,  as  to  one  important  point,  is  more  fully 
^  reported  in  7  Scott,  N.  R.  415.    From  that  report  it  appears, 
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that  in  conseqoence  of  the  rent  due  to  the  superior  landlord  being  con- 
Biderably  in  arrear,  that  person  had  threatened  to  take  proceedings 
before  s  magistrate  for  the  recovery  of  the  possession  under  8  &;  4 
Vict.  c.  84,  &  18,  and  had  warned  the  defendant  not  to  bring  his  goods 
there ;  and  that  the  learned  judge  had  told  the  jury,  that  the  plaintijBT 
was  entitled  to  recover  unless  the  defendant  had  made  out  to  their 
satisfaction,  that  he  was^  by  the  act  qf  the  plaintiffs  prevented  from 
having  a  beneficial  occupation  of  the  premiees  (a)  or  unless  the  agree- 
ment had,  by  the  consent  of  all  parties,  been  put  an  end  to  before  any 
rent  became  due. 

In  Lyon  v.  Reed,  13  M.  &  W.  286,t  the  Court  of  Exchequer  appears 
to  have  considered  that  a  demise  by  the  reversioner  to  a  stranger  with 
the  assent  of  the  owner  of  the  particular  estate,  does  not  amount  to  a 
surrender  by  act  and  operation  of  law.  In  the  elaborate  judgment  pro- 
nounced in  that  case  by  Parke,  B.,  after  referring  generally  to  the  old 
authorities,  his  lordship  say8:(i)  <<But  in  all  these  cases  it  is  to  be 
observed,  the  owner  of  the  particular  estate,  by  granting  or  accepting 
an  estate  or  interest,  is  a  partjf  to  the  act  which  operates  as  a  surrender. 
That  he  agreee  to  an  act  done  by  the  reversioner,  is  not  sufficient. 
Brooke,  in  his  Abridgment,  tit.  Surrenderj  pi.  48,(c*)  questions  the 
doctrine  of  Frowiki::,  C.  J.,  who  sayB:(d)  *<If  a  termor  agrees  r^^^A 
that  the  reversioner  shall  make  a  feoffment  to  a  stranger,  this  is  '- 
s  surrender;'  and  says  he  believes  it  is  not  law.  And  the  contrary  was 
expressly  decided  in  the  case  of  Swift  v.  Heath,  Garthew,  110,  where  it 
was  held,(«)  that  the  consent  of  the  tenant  for  life  to  the  remainderman 
making  a  feoffment  to  a  stranger,  did  not  amount  to  a  surrender  of  the 
estate  for  life.  And  to  the  same  efiie^t  are  the  authorities  in  Yincr's 
Abridgment,(^)  Surrender,  F.  3  and  4.(A)  *  *  *  *  Before  the  Statute 
of  Frauds,  the  tenant  in  possession  of  a  corporeal  hereditament,  might 
surrender  his  term  by  parol ;  and,  therefore,  the  circumstance  of  his 
delivering  up  his  lease  to  the  lessor,  might  afford  strong  evidence  of  a 
surrender  in  fact;  but  certainly  could  not,  on  the  principle  to  be  gathered 
from  the  authorities,  amount  to  a  surrender  by  operation  of  law,  which 
does  not  depend  upon  intention  at  all.'*  With  respect  to  the  first  case 
in  which  it  was  suggested  that  there  could  be  a  surrender  hj  a  demise 

(a)  This  poiot  would  naturally  hare  gr«at  weigbt  with  the  Jary ;  bat,  m  it  does  not  appetf  to 
hare  been  notieed  either  during  or  after  the  argumeDC»  it  cannot  affect  the  deciMon  w  an  authoritj 
upon  the  poiot  on  which  the  judgment  prooeeUod. 

(6)  Lyon  r.  Rood,  13  M.  &  W.  307.t 

(e)  The  placitum  runs  thus,  «  Frowike,  chief  Juetioe:  si  moo  termor  agree  que  Jea  fera  feoffe- 
ment  a  na  estranger,  ceo  eat  un  surrender.  Et  il  dit  que  cet  caae  est  adjudge  en  nostre  liven — 
Quiere  obi:  quia  credo  quod  non  e«t  lex  (21  H.  7,  7)." 

(d)  Thie  wae  said  by  Frowike,  by  way  of  illustration,  in  answering  a  qnestion  upon  «  totally 
different  point,  apon  which  Yajtley,  Seijt,  had  reqoeeied  the  opinion  of  the  ooort. 

(«)  So  decided  upon  a  special  verdict. 

ig)  Vol.  20,  p.  128,  translated  from  2  Roll.  Abr.  p.  405. 

(A)  The  casei  in  these  parUenlar  plaoita,  appear  to  have  tamed  upon  an  Qfparent  intention  not 
to  surrender. 
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made  to  a  stranger  with  the  assent  of  the  lessee.  Stone  v.  Whiting,  2 
Stark.  N.  P.  C.  236  (E.  C.  L.  R.  vol.  3),  it  is  observed,  that  although 
HoLROYB,  J.,  intimated  an  opinion  to  that  effect,  there  was  no  deeision. 
After  stating  the  decision  in  Thomas  v.  Cook,  2  Stark.  N.  P.  C.  408 
(B.  C.  L.  R.  vol.  3),  2  B.  &  Aid.  119,  the  judgment  proceeds  thus: (a) 
(<  It  is  matter  of  great  regret  that  a  case  involving  a  question  of  so 
much  importance  and  nicety,  should  have  been  decided  by  refusing  a 
motion  for  a  new  trial.  Had  the  case  been  put  into  a  train  for  more 
solemn  argument,  we  cannot  but  think  that  many  considerations  might 
have  been  suggested,  which  would  have  led  the  court  to  pause  before  they 
*(\i'\l  ^*™®  *^  ^^®  decision  at  ♦which  they  arrived.   Mr.  Justice  Bayley, 

•^  in  his  judgment,  says  the  jury  were  right  in  finding  that  the 
original  tenant  assented,  because,  he  says,  it  |ras  clearly  for  his  benefit ; 
an  observation  which  forcibly  shows  the  uncertainty  which  the  doctrine 
is  calculated  to  create."  The  cases  have  again  been  reviewed  in  a  third 
edition  of  Smith's  Leading  Case8,(&)  in^  which  the  learned  editors  (c) 
point  out  the  difficulties  attending  the  construction  now  contended  for. 
The  point  is  still  one  of  importance ;  for  though  by  8  &  9  Vict.  c.  106, 
8.  3,  a  surrender  in  writing  of  any  interest  in  any  tenements  or  heredita- 
ments,— ^not  being  a  copyhold  interest,  and  not  being  an  interest  which 
might  have  been  created  without  writing,  is  void,  unless  made  by  deed, 
— the  enactment  leaves  surrenders  by  act  or  operation. of  law,  as  they 
stood  before.  There  is  not  any  evidence  that  the  assignees  ever  entered, 
as  alleged  in  the  plea.  The  evidence  is  just  the  other  way ;  for  the 
official  assignee  sent  to  demand  the  rent.  Nickells  v.  Atherstone  is  a 
mere  reiteration  of  Thomas  v.  Cook.  Supposing  that  what  took  place 
in  this  case  would  have  amounted  to  a  surrender  in  the  case  of  a  sole 
reversioner,  here  we  have  two  reversioners,  Gannan,  the  official,  and 
Grimley,  the  trade  assignee.  It  is  difficult  to  say  what  estate  they 
took ;  as  joint  tenants  must  come  in  at  the  same  time,  and  by  one  and 
the  same  title.(c2)  Assuming  that  these  assignees  were  joint  tenants, 
one  alone  could  not  accept  a  surrender.  One  joint  tenant  can  do  an 
act  which  is  clearly  for  the  benefit  of  the  joint  estate,  but  he  cannot 
bind  his  companion  by  anything  detrimental  to  the  estate.  [Maule, 
*fi4.9T  ^' — "^  surrender  to  one  *joint  tenant  operates  only  upon  his 

^  estate.]  Here,  the  official  assignee,  the  supposed  surrenderee, 
was  tenant  in  common  with  the  trade  assignee.  In  Right  t;.  Cuthell, 
5  East,  491,  2  Marshall,  83,  5  Esp.  N.  P.  C.  149,(«)  it  was  held,  that 
a  notice  to  quit  signed  by  two  out  of  three  trustees  to  whom  the  lessee 

(a)  13  M.  A  W.  308.t 

(h)  Vol.  ii.  p.  459.  (c)  KeaUDg  and  Willes. 

(d)  The  estalo  of  the  asaignees  of  abaakmpt  is  a  apeeial  estate,  a  ereation  of  the  staiutea  relating 
to  bankrupts.  It  has  not  all  the  incidents  either  of  a  common  law  joint  tenancy  or  of  a  common 
law  tenancy  in  common. 

(e)  In  that  case  the  agreement  under  which  the  notice  was  given,  required  that  it  should  b« 
under  the  hand  or  handi  of  the  leasee,  his  executors,  administrators,  or  assigns. 
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had  assigned  the  term,  was  bad,  even  though  given  in  the  name  of  the 
three,  and  afterwards  assented  to  by  the  third.(a)  [Maulb,  J. — ^When 
a  surrender  is  made  to  one  of  two  lessors,  would  the  lessor  not  accept- 
ing the  surrender,  become  tenant  in  common  with  the  lessee?]  He 
would  ;{b)  and  in  that  case  the  rent  would  have  to  be  apportioned.  But 
the  surrender  is  not  so  pleaded.  The  second  plea  states  a  surrender 
not  of  a  moiety,  but  of  the  whole. 

It  was  not  proved  that  the  landlord  had  entered  in  this  case.  The 
evidence  is  the  other  way ;  for  the  official  assignee  demanded  the  rent ; 
whereas,  in  Dodd  and  Another  v.  Acklom  there  was  some  evidence  that 
the  landlord  had  entered.  Nickells  v.  Atherstone  is  merely  a  repetition 
of  Thomas  t^.  Cooke. 

Supposing  the  acts  of  the  parties  to  be  such  as  would  justify  the  find- 
ing of  a  surrender  in  the  case  of  a  sole  lessor,  this  case  is*difierent. 
There  may  be  some  difficulty  in  stating  what  the  interest  of  the  plain- 
tiffs is.  The  titles  of  joint  tenants  must  commence  at  the  same  time ; 
but  that  is  not  the  case  with  respect  to  official  '''and  trade  r-i^iOAQ 
assignees.  One  joint  tenant  may  do  an  act  for  the  benefit,  but  '- 
not  an  act  to  the  detriment  of  the  joint  estate.  Ail  a  surrender  to  one 
joint  tenant  operates  only  upon  his  estate,  the  surrenderee  would  in 
such  case  become  tenant  in  common  with  the  surrenderor ;  Rudde  (or 
Rud)  V.  Tucker,  Cro.  El.  737,  802.(c)  [Maulb,  J.— That  was  a  case 
of  a  surrender  by  one  of  two  joint  lessees ;  here,  the  surrender  is  to  one 
of  two  reversioners.]  In  Right  d.  Fisher  v.  Cuthell,  5  East,  491,(d)  it 
was  held,  that  a  notice  given  by  two  out  of  three  joint  devisees  of  the 
lessor  was  insufficient.  It  is  true  that  there  the  proviso  in  the  lease  for 
twenty-one  years,  giving  power  to  determine  it  at  the  end  of  fourteen 
years,  required  the  notice  by  landlord  or  tenant,  or  their  respective 
heirs,  executors,  &c.,  should  be  "  in  writing  under  his  or  their  respec- 
tive hand  or  hands  ;**  but  the  principle  upon  which  the  judgment  pro- 

(a)  These  trnstees  were,  at  law,  merely  joint  tenants,  with  all  the  incidents  of  a  joint  tenancy. 
They  were  not  statutory  assignees  invested  with  a  special  character. 

(6)  A.' and  B.,  seised  in  fee,  jointly  demise  to  0.  for  a  term.  0.  surrenders  to  A.,  who  alone 
aeeepts  the  surrender.  The  immediate  right  of  possession  is  now  in  A.  and  C,  as  tenants  m 
common  ,*  A.  being  seised  of  his  moiety  as  tenant  in  fee  in  possession,  0.  being  possessed  of  his 
moiety  as  tenant  for  years  under  B.,  who  is  seised  in  fee  of  that  moiety,  subject  to  the  possos- 
siooary  interest  of  C. 

(c)  S.  C.  per  nom.  Tooker's  Case,  2  Co.  Rep.  62,  the  names  being  locally  idem  tonantia.  And 
see  0  M.  A  Qt.  677  (E.  G.  L.  R.  toI.  46). 

(d)  And  see  S.  C.  5  Esp.  N.  P.  C.  149,  2  J.  P.  Smith,  83.  In  the  latter  report  it  is  said  (hat 
the  words  "under  their  respective  hand  or  hands,"  were  not  in  the  plaintiff's  brief.  It  is  more 
likely  that  they  were  omitted  there  for  brevity  or  by  carelessness,  than  that  they  were  interpolated 
in  the  defendant's  brief,  and  then  argued  upon  as  if  they  had  been  in  both. 

In  a  lease  at  voill,  if  there  be  two  lessors  and  one  lessee,  or  one  lessor  and  two  lessees,  the  dis- 
continuance of  the  will,  on  the  part  of  any  one  of  the  three  parties,  would  put  an  end  to  the 
tenancy.  So  it  would  be  in  the  case  of  a  demise  at  will  de  anno  in  annum  ;  the  tenancy,  though 
classed  among  estates  for  terms  of  years,  being  substantially  and  in  truth  an  interest  to  continue 
quamdiu  amhabut  pnrtibut  plaeuerit — subject  to  a  renunciation  of  the  right  to  determine  the  will 
except  at  particular  periods. 

And  see  Doe  d.  Whayman  v.  Chaplin,  3  Taunt  120. 
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ceeds  is  not  confined  to  the  particular  circumstance  of  the  case.  [Maul£, 
J. — ^In  the  case  of  a  surrender  to  one  of  two  lessors,  will  the  lessor  not 
accepting  the  surrender  become  tenant  in  common  with  the  lessee  ?] 


♦644] 


He  would.(a)     The  party  *setting  up  the  act  must  show  that  it 


was  for  the  benefit  of  the  estate ;  Bud  v.  Tucker.  Supposing  the 
surrender  to  be  good,  its  greatest  effect  would  be,  not  to  extinguish  the 
rent,  but  to  make  it  apportionable.  Here,  the  plea  is,  not  of  a  sur- 
render of  a  moiety,  but  of  a  surrender  of  the  whole. 

The  derk  is  not  shown  to  have  had  any  authority  to  receive  th^  key. 
[Wilde,  G.  J. — ^I  suppose  that  is  meant  to  be  inferred  from  the  circum- 
stance of  the  key  being  retained.  Maule,  J. — ^In  Go.  Litt.  192  a,  it 
is  said,  <<  If  such  a  lessee  (speaking  of  a  lessee  under  a  lease  from  two 
joint  tenants)  for  life  should  surrender  to  one  of  them,  it  shall  enure 
to  them  Bbth ;  for  they  that  have  a  joint  reversion. ''(i)  No  doubt  that 
is  so  if  the  other  con8ent8.(<?)  [Maule,  J. — So  again  in  Go.  Litt.  214, 
«a  surrender  to  one  joint  tenant  shall  enure  to  both.''] 

With  respect  to  the  issue  on  the  alleged  eviction,  the  facts  do  not 
support  the  plea.  These  facts  do  not  occur  till  after  some  part  of  the 
rent  sued  for  had  become  due.  The  words  of  the  plea,  <^  before  any 
part  of  the  rent  became  due,*'  are  material,  and  the  dates  of  the  trans- 
action disprove  that  allegation.  [James. — ^I  admit  that  this  plea  can 
go  only  to  half  a  year's  rent.]  The  plea  is  pleaded  to  the  whole 
demand.  [Maule,  J. — Gannot  this  issue  be  found  distributively  ?] 
The  jury  were  bound  to  return  a  verdict  affirming  or  negativing  the 
eviction  alleged.  They  could  not  have  found  eviction  as  to  some 
quarters  and  no  eviction  as  to  others.  '^'Suppose  the  case  of  a 
plea  of  release  instead  of  a  plea  of  eviction.  [Maule,  J. — That 
would  be  by  deed,  of  which  there  would  be  profert.]  Then  put  the 
case  of  a  plea  of  accord  and  satisfaction,  which  requires  no  deed. 
[Mauls,  J. — ^But  it  is  an  entire  plea.  Some  pleas  may  be  taken  dii- 
tributiviy  as  for  instance,  the  plea  of  set-off.  ((2)  James  admits  that 
the  verdict  upon  this  issue  must  be  against  him,  but  says  that  the  facts 
entitle  the  defendant  to  a  reduction  of  damages.]  There  was  no  proof 
that  Erasmus  Wilson  was  the  superior  landlord,  and  came  in  by  title 

(o)  It  woald  rather  sMin  that  the  party  to  whom  the  rarrender  was  made,  and  who  had  thoa 
acquired  the  immediate  right  of  powesaion,  would  beoome  tenant  in  common  with  the  lur- 
renderor. 

(&)  The  authority  referred  to  by  Lord  Cokk  is  not  confined  to  oases  where  the  lessors  are  Joint 
tenants ;  it  extends  to  all  persons  making  a  joint  demise  for  life.  '<  If  two  men  lease  land  for  a 
term  of  life,  reserving  rent  to  one,  both  shall  have  the  rent,  because  the  lease  is  joint  by  them ; 
and  the  law  is  the  same,  if  the  tenant  surrender  to  one  of  them,  the  other  shall  enter."  T.  5  B. 
4,  fo.  4,  pi.  7. 

{e)  Not  only  the  consent,  but  CTen  the  knowledge,  of  the  co-lessor,  appean  to  be  immaterial. 
Ante,  p.  635. 

(d)  A  plea  of  set-off,  being  in  the  nature  of  a  cross  action,  may  be  taken  dutribvtivi  with  respect 
to  the  several  matters  of  set-off.  It  cannot  be  taken  dittributM  with  reference  to  the  matters  fo 
which  it  is  pleaded.  If  in  an  action  upon  a  bill  of  exchange  for  500^  and  a  promissory  note  for 
2002.,  the  defendant  pleads  a  set-off  for  1000^  in  bar  of  the  action  generally,  be  cannot,  upon 
proving  a  demand  to  the  extent  of  2002.,  claim  a  verdict  in  respect  of  the  promissory  note. 


♦645] 
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paramount.  The  notice  was  not  given  to  the  right  party.  It  was 
served  npon  Tanner,  the  bankrupt ;  but  at  the  time  of  that  service  he 
had  ceased  to  be  the  owner  of  the  term ;  it  had  passed  to  his  assignees. 
Again,  it  merely  appears  that  Elam,  who  was  in  possession,  had  been 
put  in  by  Wilson,  and  that  he  had  paid  rent  to  Wilson.  Even  if  Wilson 
was  the  superior  landlord,  there  was  no  proof  that  the  plaintiffs  came 
in  by  him. 

JameSy  in  support  of  rule. — The  court  cannot  discharge  this  rule 
without  overruling  the  case  of  Dodd  and  Another  v,  Acklom.  Here, 
as  there,  the  key  is  delivered  to  one  of  the  plaintiffs  without  anything 
being  said  by  the  receiver.  [Maule,  J. — There,  the  key  was  accepted 
iimpliciter.l  Here,  it  is  left  as  early  as  May,  1848,  at  the  official  office 
of  one  of  the  plaintiffs ;  it  is  publicly  stated  where  the  defendant  is 
gone,  and  the  key  is  never  sent  back.    A  distinction  is  sought  to  be 
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made  on  the  ground  that  this  is  not  an  action  for  use  and  *occu- 
pation,  but  upon  an  agreement.  That  does  not  affect  the  validity 
of  the  surrender.  In  Coote's  Landlord  and  Tenant,  p.  898,  the  follow- 
ing definition  is  given  of  a  surrender  by  act  and  operation  of  law :  <<  A 
surrender  in  law  is  where  the  parties,  without  any  express  surrender, 
do  an  act  so  inconsistent  with  the  subsisting  relation  of  landlord  and 
tenant,  as  to  imply  an  intention  that  the  lessor  should  be  in  the  same 
situation  as  if  an  express  surrender  had  been  made,  "(a) 

The  cases  relied  on  for  the  plaintiff  are  the  same  as  those  cited  in 
Dodd  V.  Acklom  and  another,  with  the  exception  of  Lyon  v.  Reed; 
and  the  authority  of  Lyon  v.  Reed  is  balanced  by  the  late  case  of 
Nickells  v.  Atherstone,  16  Law  Joum.  (Q.  B.)  871.(J)  In  Thomas  v. 
Cook,  there  was  the  substitution  of  a  new  tenant ;  but  that  was  merely 
evidence  of  the  acceptance  of  the  surrender,  with  reference  to  which 
acceptance  it  is  immaterial  whether  there  was  a  substitution  of  a  new 
tenant  or  the  key  was  locked  away  in  a  *drawer.  So  also,  the  r^^/^^ 
fact  as  to  the  surrender  being  made  to  one  of  two  lessors,  is  com-  •- 
mon  to  both  cases.  In  Dodd  and  Another  v.  Acklom,  it  was  held  that 
acceptance  of  a  surrender  by  one  of  two  joint  lessors,  operated  as  an 

(a)  This  definition  appears  to  be  too  large.  I(  would  include  every  informal  act  showing  an 
inkentioa  to  depart  with  the  immediate  right  of  possession.  Thus,  if  Uie  tenant  were  to  bring  the 
key  and  say,  **  I  sarrender  the  premises  which  I  hold  of  yon/'  the  surrender  would  be  void  by 
the  Statute  of  Frauds ;  but  if  he  laid  down  the  key  and  had  the  prudence  to  be  silent,  confining 
himself  to  some  renunciatory  gesture  snfiBcient  to  satisfy  the  jury  of  the  existence  of  a  furmim- 
r^ddiiionary  intent,  there  would  be, /or  ih€  purpose  of  the  eaute  in  which  the  verdict  iea«  found, 
and  to  that  extent  only,  a  valid  surrender  by  act  and  operation  of  law. 

It  is  said  (Coote,  395),  that  where  a  second  lease  for  years  was  made  to  commence  on  the  death 
of  J.  8.,  it  was  holden  to  be  no  surrender  of  a  former  term,  because  J.  8.  might  survive  the  term ; 
but  if  J.  S.  should  die  within  the  term,  then  it  wonld  immediately  operate  as  a  surrender.  The 
authority  for  this  position  is  merely  a  loose  note  in  4  Leon.  30.  Upon  principle  it  would  seem 
that  the  implied  surrender  would  take  effect  irrespecdvely  of  the  event,  inasmuch  as  a  reoognl- 
tion  of  the  existence  of  a  power  of  creating  a  lease  to  take  effect  immediately  after  the  death  of 
J.  S.,  disaffirms  the  continuing  existence  of  a  leaae,  which  may  continue  after  the  death  of  J.  S. 
And  see  Ive  v,  Sams,  Cro.  El.  521,  522. 

(5)  Since  reported  10  Q.  B.  944  (£.  C.  L.  R.  vol.  59). 
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acceptance  by  both.  [Maule,  J. — In  that  case  it  was  not  put  on  the 
ground  that  the  surrender  to  one  operated  as  a  surrender  to  both, 'but 
that  one  acted  for  both.]  Sending  for  the  rent  shortly  before  Christ- 
mas could  not  have  the  effect  of  rebutting  the  inference  to  be  drawn 
from  the  conduct  of  the  official  assignee  in  retaining  the  key. 

WiLDB,  C.  J. — The  rule  which  has  been  obtained  to  enter  a  verdict 
for  the  defendant  upon  the  second  and  third  pleas,  must  be  discharged. 
There  was  no  evidence  to  go  to  the  jury  on  the  last  plea.  With  respect 
to  the  second  plea  the  facts  are  very  simple.  The  defendant,  upon  finding 
himself  in  an  inconvenient  position  in  consequence  of  his  immediate 
landlord  having  run  away,  is  anxious  to  get  rid  of  the  premises.  He 
leaves  the  key  of  the  house  at  the  office  of  Gannan  the  official  assignee ; 
but  the  only  evidence  of  the  acceptance  of  the  key  by  Cannan  is,  that 
it  was  not  sent  back.  (His  Lordship  then  referred  to  the  note  in  the 
third  edition  of  Smith's  Leading  Gases,  vol.  ii.  359  b.)  Nothing  further 
occurs  until  Christmas,  1849,  when  a  demand  of  rent  is  made.  The 
question  is,  whether  there  was  evidence  of  a  surrender  and  acceptance  (a) 
*fi4.81  ^P^^  which  a  verdict  for  the  defendant  could  *have  been  sus- 
^  tained,  not  whether  there  was  a  scintilla  of  evidence.  I  am  of 
opinion  that  there  was  no  evidence  of  a  surrender  and  acceptance  which 
could  have  been  properly  left  to  the  jury,  and  that  this  rule  must  be 
discharged. 

Maulb,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to  con- 
sider whether  the  observations  of  the  Court  of  Exchequer,  in  Lyon  r. 
Reed,  or  those  of  the  Court  of  Queen's  Bench,  in  Nickells  v.  Ather- 
stone,  upon  the  law  as  laid  down  by  this  court  in  Dodd  and  Another 
V.  Acklom,  are  to  be  adopted.  But  assuming  our  decision  in  that  case 
to  have  been  right,  it  will  not  avail  the  defendant  in  this  case,  the  circum- 
stances being  essentially  different.  In  Dodd  and  Another  v,  Acklom, 
the  defendant  had  complained  of  the  rent,  &c.,  being  in  arrear.  An 
interview  taking  place,  the  tenant  gave  back  the  key,  and  the  landlord 
accepted  it.  The  jury  having  found  that  this  amounted  to  a  surrender 
and  acceptance,  the  court  refused  to  disturb  the  verdict.  In  that  case 
the  jury  has  before  them  the  fact  that  the  plaintiff  had  accepted  the 
key.  Here,  there  is  nothing  but  the  fact  of  the  key  being  brought  to 
a  clerk  of  the  official  assignee.  It  is  contended,  that  he  was  bound  to 
receive  anything  brought  to  the  office  for  his  master.  That  may  be  so ; 
but  it  does  not  follow  that  this  was  an  acceptance  by  the  master.  But 
it  is  said  that  the  conduct  of  the  official  assignee  in  not  returning  the 

(a)  Some  oonfnslon  appears  to  have  been  oreated  Id  this  case  by  treating  the  aeceptttnee  of  the 
surrender  by  the  surrenderee,  as  an  ingredient  of  the  surrender  itself;  the  surrender,  if  valid  at 
all,  being  necessarily  complete  antecedently  to  any  agreement  or  acquiescence  on  the  part  of  the 
surrenderee,  the  effect  of  whose  acceptance  of  the  surrender  would  be  merely  to  deprive  him  of 
the  power  of  subsequently  ditapreeing  to  the  surrender  and  of  thereby  rendering  void  ah  initio 
that  which,  until  disagreement,  had  created  a  complete,  though  defeasible,  merger  of  the  estate 
of  the  surrenderor.  Vide  4  Mann.  &  Ryl.  190 ;  2  M.  A  O.  701,  n.  (E.  G.  L.  R.  vol.  40);  3  M.  A 
G.  733,  n.  (B.  C.  L.  R.  voL  42). 
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key  amounted  to  an  acceptance  of  it.  I  do  not  tliink  that  the  official 
assignee  was  bound  to  seek  out  the  tenant  for  the  purpose  of  rendering 
back  the  key.  In  Dodd  and  Another  v,  Acklom,  it  was  held  that  Dodd 
had  authority  to  act  for  both.  That  sufficiently  distinguishes  that  case 
from  the  present ;  and  if  the  jury  had  found  a  verdict  establishing  a 
surrender  and  acceptance,  such  verdict  would  have  been  found  upon 
mere  *negation8,  and  not  upon  evidence  of  anything  done  by  r*/»j^Q 
the  parties.  *- 

To  support  the  third  plea  there  was  no  evidence  at  all. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  The  strongest  case  for 
the  defendant  is  that  of  Dodd  and  Another  v.  Acklom.  The  observa- 
tions of  my  brother  Maule  on  the  case  clearly  distinguish  it  from  the 
pre8ent.(a) 

Talfourd.  J. — Concurred.  Rule  discharged.. 

(a)  Another  not  unimportant  difference  between  Dodd  and  Another  v.  Acklom  and  the  princi- 
pal eaae  (adverted  to  in  the  argnment  sapril,  039),  is,  thai  the  former  was  an  action  for  ase  and 
oecnpation,  with  a  plea  of  non  assumpsit  That  action  was  brought  to  recover  "a  reasonable 
satisfaction  for  the  use  and  occupation  of  the  tenements  held  and  enjoyed,"  in  respect  of  a  period 
during  which,  with  the  assent  of  the  plaintiff,  all  occupation  by  the  defendant  had  ceased.  To 
nagatire  an  implied  promise  of  payment  resulting  from  such  a  state  of  things,  no  surrender,  either 
de  facto  or  by  act  and  operation  of  law,  appears  to  be  necessary.  Whether  the  particular  estate 
stiH  had  a  continuing  legal  existence  or  not,  it  is  clear  that  there  was  no  actual  or  constructive 
(Pinero  «.  Judson  0  Bingh.  200,  3  M.  A  P.  497)  possession.  (Burfl  v.  Phelps,  1  Stark.  N.  P.  0. 
94  (B.  G.  L.  R.  vol.  2);  Whitehead  v.  Clifford,  6  Taunt.  518  (E.  G.  L.  R.  voL  1);  Edge  v.  Straf- 
ford,  1  Crompton  k  Jervis,  391.f ) 

In  the  principal  case,  the  action  was  on  the  demise;  the  ocoupation  was  merely  an  incident; 
the  question  between  the  parties  was,  whether  the  legal  existence  of  the  parttonlar  estate  had 
been  determined  by  a  valid  surrender,  an  aoceptanoe  of  such  surrender  having  been  assumed  to 
be  necessary  to  its  validity. 

As  this  distinction  was  not  noticed  in  the  argument  or  in  the  Judgment  in  Dodd  and  Another 
V.  Acklom,  it  does  not  affect  the  decision  in  that  case  as  an  authority. 

In  Croagh  v.  Blood,  3  Jones  &  Latouche,  132,  Sir  Edward  Sugdkn,  G.,  expresses  his  disappro- 
bation of  the  inroads  which  had  been  made  upon  the  Statute  of  Frauds,  with  respect  to  sur- 
renders. In  that  case  his  lordship  says :  *'  When  the  statute  (of  frauds)  speaks  of  surrender  by 
act  and  operation  of  law,  it  certainly  alludes  to  those  surrenders  where  the  party,  whether  by 
estoppel  or  otherwise,  accepts  an  estate  inoonsistent  with  the  estate  which  ho  has." 


♦WRIGHT  V.  WILLCOX.    May  25.  [♦650 

It  is  in  the  discretion  of  the  judge,  subject  to  the  renewal  of  the  court,  to  determine  in  what 
stage  of  the  cause  evidence  may  be  produced. 

In  trespass  for  false  imprisonment  the  defendant  pleaded,  that  the  plaintiff  had  stolen  the  defend- 
ant's chaff;  ho  further  pleaded  that  his  chaff  had  been  stolen,  and  that  he  had  reasonable 
ground  to  suspect  the  plaintiff,  (a)  The  plaintiff  gave  evidence,  in  the  first  instance,  to  account 
for  her  possession  of  chaff.  The  defendant's  witnesses  proved  that  the  chaff  in  the  plaintiff's 
possession  was  simUar  in  quality  to  that  lost  by  the  defendant,  and,  infer  alia,  that  in  both 
there  was  linseed.  Held,  thsA  the  Judge  had  rightly  exercised  his  discretion  in  allowing  the 
plaintiff  to  call  a  witness  in  reply  to  aoooont  for  the  presence  of  linseed  in  the  ohaff  found  in 
the  plaintiff's  possession. 

False  imprisonment.     Pleas — ^first  not  guilty;   secondly,  that  the 
plaintiff  feloniously  stole  and  carried  away  twenty  bushels  of  chaff  of 

(a)  As  to  this  plea,  vide  poet,  055,  058,  n. 
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the  defendant ;  thir^Ij,  that  the  defendant's  chaff  was  feloniously  stolen 
by  some  person  unknown,  and  that  \\e  defendant  had  reasonable  and 
probable  cause  for  suspecting,  and  that  he  did  suspect  the  plaintiff,  with 
others,  of  the  felony. 

At  the  trial  before  Wilde,  G.  J.,  at  the  Middlesex  sittings  after 
last  term,  it  appeared  that  the  plaintiff  and  her  sisters  occupied  a  house 
which  had  been  previously  occupied  by  their  father,  of  whom  the  de- 
fendant rented  stables  attached  to  the  house.  Over  the  stables  was  an 
open  loft,  in  which  some  corn  and  chaff  had  been  left  in  a  drawer  by 
the  plaintiff's  father.  The  defendant  believed  that  his  horses  had  been 
robbed  of  their  chaff;  and  from  various  circumstances  he  suspected  the 
plaintiff  and  her  sisters,  chaff  of  a  similar  quality  having  been  found  in 
the  drawer,  and  one  of  the  plaintiffs  having  been  seen  coming  out  of 
the  stable  with  chaff  in  her  apron.  The  defendant  sent  for  a  policeman, 
who,  upon  the  plaintiff  and  her  sisters  being  charged  by  the  defendant 
with  feloniously  stealing  his  chaff,  took  them  into  custody.  Upon  being 
brought  before  a  magistrate  they  were  discharged.  Two  witnesses 
♦R^11  '^'^^l^^^  ^7  ^^^  plaintiff  stated,  that  they  had  sold  her  chaff  similar 
^  to  that  found  in  the  drawer.  It  was  also  sworn  that  chaff  of  that 
quality  had  been  seen  in  this  drawer  before  the  time  at  which  it  had 
been  suggested  by  the  defendant  that  he  had  been  robbed  of  chaff. 

The  defendant  produced  witnesses,  who  pointed  out  marks  showing 
that  the  chaff  found  in  the  plaintiff's  drawer  corresponded  with  that 
belonging  to  the  defendant,  and  mentioned  in  particular,  that  linseed 
was  mixed  with  the  chaff,  which  was  said  to  be  unusual. 

In  reply,  the  plaintiff's  father  was  called  to  prove  that  several 
months  before  he  had  bought  linseed,  the  invoice  of  which  he  pro- 
duced, and  that  he  sent  it,  mixed  with  chaff,  to  his  daughters.  It  was 
objected,  that  this  witness  should  have  been  called  in  the  first  instance. 
The  learned  judge,  however,  received  the  father's  evidence  and  his  in- 
voice ;  and  a  verdict  was  returned  for  the  plaintiff,  with  282.  damages. 

Corrie  now  moved  for  a  new  trial  on  three  grounds. — ^First,  that 
there  was  no  evidence  to  support  the  verdict  on  the  first  issue.  There 
was  nothing  to  connect  the  defendant  with  the  prosecution  beyond  the 
identity  of  name.  Secondly,  the  learned  chief  justice  misdirected  the 
jury  in  leaving  the  charge  sheet  to  them  as  evidence  that  the  defend- 
ant gave  the  plaintiff  into  custody.  That  paper  only  showed  that  the 
parties  made  a  certain  statement  to  the  policeman.  The  act  of  the 
policeman,  in  taking  the  defendant  into  custody  in  consequence  of  that 
statement,  is  not  a  giving  of  the  plaintiff  into  custody  by  the  defend- 
ant. Thirdly,  the  evidence  in  reply  ought  not  to  have  been  received. 
In  Browne  v.  Murray,  Ryan  &  Mood.  254  (E.  C.  L.  R.  vol.  21),  the 
plaintiff,  after  proving  the  publication  of  a  libel,  called  a  witness  to  dis- 
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prove  certain  ♦facts  alleged  in  a  plea  of  justification.    After  the 
defendant  had  given  evidence  in  support  of  his  plea,  the  plain- 
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tiff  proposed  to  call  another  witness  to  disprove  other  facts  alleged  by 
the  defendant  in  his  ja8tificatipn.(a)  This  evidence  was  rejected  by 
Abbott,  G.  J.,  who  said,  <<  If  the  plaintiff,  at  the  outset,  calls  any  evi- 
dence to  repel  the  justification,  he  should  go  through  all  the  evidence 
he  proposes  to  give  for  that  purpose,  and  shall  not  be  permitted  to  give 
further  evidence  in  reply.  It  is  much  more  convenient  for  the  due 
administration  of  justice,  that  this  course  should  be  adopted ;  other- 
wise, there  will  be  no  end  of-  evidence  on  either  side,  as  the  defendant 
would  be  entitled  again  to  call  witnesses  to  answer  those  last  called  by 
the  plaintiff." 

In  Jacobs  v.  Tarleton,  11  Q.  B.  421  (E.  0.  L.  R.  vol.  63),  which  was 
an  action  against  the  endorser  of  a  bill,  the  plaintiff  made  out  a  primd 
facie  case  by  proving  the  defendant's  signature.  In  support  of  a  plea 
traversing  the  endorsement,  evidence  was  given  to  show  that  the  plain- 
tiff was  too  poor  to  have  given  value  for  the  bill,  and  that  he  had  denied 
that  he  knew  anything  of  the  bill  or  had  authorized  the  bringing  of  the 
action.(6)  Mr.  Baron  Parks  refused  to  receive  evidence  in  reply,  that 
the  plaintiff  had  possessed  the  means  of  discounting  the  bill,  and  had 
in  fact  discounted  it.  After  time  taken,  the  court  held  that  Mr.  Baron 
Parks  was  right  in  rejecting  this  evidence,(c)  saying,  that  the  plaintiff 
might  either  rely  upon  a  primd  facie  case,  or  go  into  all  the  evidence 
he  had  to  confirm  that  *primd  facie  case ;  but  that  he  was  not  r^/^f-o 
entitled  to  rely,  in  the  first  instance,  upon  a  primd  facie  case  '- 
upon  that  issue,  and  afterwards,  when  that  primd  facie  case  was  called 
in  question  by  the  defendant,  to  call  other  evidence  to  confirm  his  primd 
•  facie  case ;  and  that  it  was  not  proposed  to  call  the  witness  to  contra- 
dict any  statement  made  by  the  defendant's  witnesses,  but  to  add  a  fact 
tending  to  support  the  plaintiff's  primd  facie  case.(d)    [Maulb,  J. — If 

(a)  In  inpport  of  which,  he  had,  do  doubt,  giren  eridenoe. 

(6)  From  the  report  of  this  ease  in  17  Law  Joom.  (Q.  B.)  194,  it  appears  that  th«re  were  picas 
of  fnrad  and  eorin,  and  want  of  consideration. 

(c)  The  learned  judge  ruled  that  the  plaintiff  having  made  out  a  primd  faeie  ease  hj  proof  of 
the  endorsement,  was  bound  to  stand  upon  that  case ;  that  the  defendant's  cTldence  did  not  set 
up  a  new  case,  bat  was  merely  in  answer  to  the  plaintiff's  primd  facie  case.   17  L.  J.  (Q.  B.)  195. 

(d)  This  case,  as  reported  in  11  Q.  B.,  is  rather  obscure.  The  issue  raised  upon  the  third  plea 
was,  whether  the  defendant  endorsed  the  bill  to  the  plaintiff.  The  aifirmatlTe  might  be  prored 
either  by  eridence  of  a  special  endorsement  by  the  defendant  to  the  plaintiff,  or  by  evidence  of  a 
blank  endorsement  by  the  defendant,  coupled  with  possession  by  the  plaintiff  of  the  bill.  If  this 
issue  had  stood  alone  on  the  record,  it  could  not  ha?e  been  contended  that  any  other  evidence 
ought  to  have  been  given  in  the  first  instance,  whatever  the  nature  of  the  defence,  anticipated  or 
unanticipated,  might  have  been.  It  is  dilBeuU  to  understand  why  the  evidence  on  thia  iuw 
should  be  different  where  there  are  other  issues  upon  the  record.  Nor  indeed  does  it  appear  from 
the  judgment,  that  the  evidence  given  in  support  of  the  plea  or  t^t  offered  in  reply,  had  the 
least  bearing  upon  any  other  issue  than  that  raised  upon  the  third  plea.  The  evidence  given  by 
the  defendant  in  Jacobs  v.  Tarleton,  would,  if  admissible,  be  so  only  as  tending  to  show  that  the 
blank  endorsement  signed  by  the  defendant,  did  not  operate  as  an  endorsement  to  the  plaintiff. 
According  to  the  opinion  of  the  court,  after  dtlihtratitm,  the  plaintiff  was  bound  to  produce,  in 
the  first  instance,  iJl  the  evidence  which  might  eventually  be  useful  in  rebutting  evidence  which 
might  be  adduced  to  impugn  the  primd  facie  operation  of  the  possession  of  the  instrument  brar- 
ing  the  defendant's  blank  endorsement  Thus,  if,  after  proof  of  a  blank  endorsement  of  a  bill 
produced  by  the  plaintiff,  it  were  shown  that  the  plaintiff  had,  on  a  day  subsequent  to  that  on 
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the  witness  called  by  the  pUintiff  to  prove  an  endorsement  prove  it 
vreakly,  and  the  defendant  calls  evidence  to  show  the  improbability  of 
the  genuineness  of  the  endorsement,  the  plaintiff  cannot  call  a  witness 
to  prove  that  he  saw  the  defendant  sign  it.  If  that  were  allowed,  a 
plaintiff  might  call  witnesses,  and  keep  back  one  who  it  was  supposed 
might,  on  cross-examination,  disclose  something  which  would  damage 
the  plaintiff's  case.] 
*fi^4.1       *WiLDB,  0.  J. — The  court  is  of  opinion  that  no  case  has  been 

^  made  out  for  a  rule  to  set  aside  the  verdict  on  the  ground  of  mis- 
direction. As  to  the  admissibility  of  the  evidence  in  reply,  the  point  is 
one  of  considerable  importance.  Upon  that  point,  and  upon  that  of 
the  verdict  being  against  evidence,  you  may  take  a  rule. 

Edwin  JameSy  Q.  C,  and  Hawkins^  now  showed  cause. — The  evi- 
dence in  reply  was  properly  received.  .  The  expediency  of  admitting 
evidence  in  reply  must  vary  according  to  circumstances,  and  the  court 
will  not  interfere  with  the  course  which  the  judge  has,  in  the  exercise 
of  his  discretion,  thought  it  right  to  adopt,  unless  they  can  see  that 
injustice  has  been  done.  When  the  plaintiff  is  apprised  by  the  plead- 
ings of  the  case  meant  to  be  set  up  by  the  defendant,  and  chooses  to 
enter  by  anticipation  upon  part  of  that  case,  he  must  produce  the 
whole  of  the  evidence  upon  what  he  means  to  rely.  In  moving  for  the 
rule,  Jacobs  v.  Tarleton  was  cited.(a)  It  is  submitted  that  the  decision 
in  that  case  cannot  be  supported.  Marston  v.  Allen,  8  M .  &  W.  494,t 
1  Dowl.  N.  S.  442.  [Maule,  J. — In  Jacobs  v.  Tarleton  the  endorse- 
ment was  not  disproved  by  showing  that  no  consideration  had  been 
given.  Wilde,  C.  J. — The  evidence  may  have  been  given  for  the  pur- 
pose of  showing  that  the  bill  did  not  pass  to  the  plaintiff  by  the  endorse- 
ment proved.  Browne  v.  Murray,  supri,  651,  merely  shows  that  where 
the  defence  is  known,  the  plaintiff  cannot  give  some  evidence  to  meet 
^^-^^  that  defence,  and  reserve  other  evidence  having  *the  same  object, 

-J  for  his  reply.  So,  in  Rees  v.  Smith,  2  Stark.  N.  P.  C.  31  (E. 
C.  L.  R.  vol.  3),  Delauney  v.  Mitchell,  1  Stark.  N.  P.  C.  439  (E.  C.  L. 
R.  vol.  2),  Greswolde  v.  -Kemp,  Carr.  &  M.  635  (E.  C.  L.  R.  vol.  41),  1 
Taylor,  Evid.  275  6.] 

Corrie  and  Prentice^  in  support  of  the  rule. — ^Where  the  plaintiff  at 
the  outset  goes  into  the  proof  of  any  issue,  he  must  then  produce  all 
the  evidence  on  which  he  means  to  rely  with  reference  to  that  issue ; 
more  especially  if  he  has  notice  of  the  case  to  be  set  up  by  the  defend- 
ant. Here,  the  plea,  charging  the  plaintiff  with  stealing  the  chaff([{) 
made  it  important  to  show  the  ingredients  of  the  chaff  said  to  have 
been  purchased  of  the  father.  The  evidence  in  reply  went  merely  to 
confirm  the  evidence  given  in  chief;  and  Rex  v.  Holditch,  5  Carr.  &  P. 

which  the  endorsement  had  been  written,  been  seen  to  pick  the  bill  up  in  the  street,  he  would  be 
properly  shut  out  from  showing  that  he  had  previously  dropped  it, — on  the  ground  that  sach  eri- 
dence  should  have  been  given  in  the  first  instance, 
(a)  Supra,  652.  (6)  Vide  post,  658,  n. 
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299  (E.  C.  L.  R.  vol.  24),  shows  that  such  confirmatory  evidence  was 
not  admissible.  In  that  case  the  prisoners  were  indicted  for  robbery. 
The  defence  set  up  was  an  alibi  at  a  considerable  distance  from  the  spot 
where  the  robbery  had  been  committed.  For  the  prosecution  a  witness 
was  called  in  reply  to  prove  that  he  had  seen  all  the  prisoners  near  the 
spot.  Taunton,  J.,  said :  «  Proving  that  the  parties  were  near  the 
place  at  which  the  offence  was  committed,  is  evidence  in  chief  and  not 
evidence  in  reply.  Whatever  is  a  confirmation  of  the  original  case 
cannot  be  given  as  evidence  in  reply ;  and  the  only  evidence  which  can 
be  given  as  evidence  in  reply  is  that  which  goes  to  cut  down  the  case 
on  the  part  of  the  defence,  without  being  any  confirmation  of  the  case 
on  the  part  of  the  prosecution."  [Maulb,  J. — Is  there  any  case  in 
which  a  new  trial  has  been  granted  on  the  ground  that  evidence,  other- 
wise admissible,  has  been  received  at  the  wrong  time  ?]  There  is  no 
case  in  which  a  new  trial  has  been  applied  for  on  that  *ground  r^ /»;-/> 
and  refused.  Ashby  and  others,  executors,  v.  Bates,  15  M.  &  W.  *• 
589,t  4  Dowl.  &  L.  83,(a)  was  an  action  on  a  life  insurance,  where  the 
policy  was  to  be  void  if  a  statement  that  the  assured  had  not  been 
afflicted  with  rupture,  was  untrue.  The  declaration  averred  that  the 
statement  was  true.  Plea,  that  the  assured  had  been  afilicted  with 
rupture.  Coltman,  J.,  allowed  the  defendant  to  begin.  A  verdict  for 
the  defendant  was  set  aside  on  the  ground  that  the  plaintiffs  ought  to 
have  been  allowed  to  begin.(i)  Here,  the  identity  of  the  chaff  was 
involved  in  the  issue ;  and  it  was  not  an  afterthought,  as  the  father  had 
come  into  court  with  the  invoice  in  his  pocket. 

(a)  And  see  Booth  v.  Millns,  15  M.  &  W.  669,t  4  Dowl.  A  L.  52. 

(6)  In  that  oase,  Pollock,  G.  B.,  Is  reported  to  hare  said,  that  "  the  plaintiffs  were  bound  to 
give  tome  evidence,  however  slight,  of  the  trath  of  the  statement,*"  and  Aldbrbon,  B.,  is  reported 
to  have  said,  **  The  plea,  in  truth,  raises  an  issue  which  amounts  to  no  more  than  this :  whereas 
you,  the  plaintiffs,  have  alleged  that  the  whole  of  this  statement  is  true,  I,  the  defendant,  put  jou. 
to  prove  that  part  of  it  in  which  the  assured  alleged  that  he  was  not,  at  the  time  the  assurance 
waa  effected,  so  afflicted.  But  that  was  an  issue,  the  first  assertion  of  which  was  made  hj  the  plain- 
tiffs. The  defendant  has  contradicted  what  the  plaintiffs  affirmed;  and  the  real  issue  is,  whether 
what  they  have  so  affirmed  is  true.  If  it  be  true,  it  is  for  the  plaintiffs  to  prove  its  truth."  By 
this  the  ontu  prohandi  is  placed  upon  priority  of  assertion,  not  upon  the  affirmative  or  negative 
quality  of  the  proposition  asserted.  Thus,  if  it  were  necessary  to  allege  in  a  declaration  that  A. 
B.  had  not  committed  forgery,  and  the  defendant  pleaded  that  he  had,  it  would  lie  on  the  plain- 
tiff to  begin  by  disproving  it. 

Possibly  no  great  injury  was  occasioned  by  the  setting  aside  of  the  verdict  in  Ashby  «.  Bates. 
Hot  so  in  Doe  d.  Bather  v.  R.  Brayne,  5  C.  B.  655  (E.  0.  L.  R.  vol.  57).  In  that  case,  the  lessor 
of  the  plaintiff,  a  stranger  in  blood,  claimed  as  devisee  of  W.  Brayne.  The  defendants  admitted 
the  seiAin  of  W.  B.,  and  the  due  execution  of  the  will,  and  that  Uie  plaintiff's  lessor  was,  prhnA 
fade,  entitled  under  it,  relying  upon  a  second  will,  revoking  the  first  The  defendants  were 
permitted  by  GauUe,  Seijt,  to  begin, — the  affirmative  of  the  only  matter  in  dispute  lying  upon 
them  ;  and,  establishing  the  second  will,  they  obtained  a  verdict  This  verdict  was  set  aside  on 
the  ground  that  the  admission  was  insufficient,  inasmuch  as  it  did  not  go  to  the  extent  of  acknow- 
ledging that  the  estate  paued  by  the  devise  in  the  first  will, — in  other  words,  that  the  admission  was 
insufficient,  because  the  defendants  did  not  thereby  acknowledge  that  the  latter  will,  under  which 
they  claimed,  was  void,  and  the  plaintiff  entitled  to  a  verdict.  Upon  the  second  trial  the  plaintiff, 
having  the  advantage  of  the  opening  and  the  reply,  obtained  a  verdict  from  a  special  jury  of  the 
county  in  which  the  lessor  of  the  plaintiff  was  a  magistrate.  The  defendants,  impoverished  and 
disheartened,  did  not  renew  the  contest,  and  their  anoestral  lands  were  irretrievably  aliened  to 
another  family,  by  an  instrument  revocable,  and  found  to  have  been  actually  revoked, — so  found 
by  the  only  jury  to  whom  the  question  api^ean  to  have  been  either  legally  or  fairly  submitted. 
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*f)')71  *^^^^^j  0.  J.,  after  stating  that  he  was  not  dissatisfied  with 
■■  the  verdict,  said:  I  think  the  evidence  in  reply  was  properly 
received.  The  objection  is  not  to  the  admissibility  of  the  evidence, 
but  to  the  stage  of  the  cause  in  which  it  was  ofiered.  Were  that  objec- 
tion to  prevail,  there  might  often  be  a  failure  of  justice.  The  time  at 
which  evidence  is  to  be  received,  must  be  in  the  discretion  of  the  judge, 
the  exercise  of  that  discretion  being  subject  to  the  review  of  the  court. 
In  this  case  I  cannot  see  that  the  admission  of  the  evidence  has  led  to 
any  injustice.     The  rule,  therefore,  will  be  discharged, 

Maule,  J. — I  also  think  that  the  rule  should  be  discharged.  I  see 
no  reason  for  granting  a  new  trial  on  the  ground  of  the  verdict  being 
against  evidence. 

The  objection  to  the  reception  of  the  evidence  was,  that  it  was  ofiered 
too  late.  It  would  be  very  inconvenient  to  hold  this  to  be  a  su£Scient 
ground  for  setting  aside  a  verdict.  Gases  in  which  the  discretion  of 
the  judge  must  be  exercised,  frequently  occur.  When  a  party  has 
closed  his  case,  he  often  asks,  and  is  allowed,  to  supply  a  deficiency. 

Supposing,  however,  this  was  not  a  matter  in  the  discretion  of  the 
judge,  I  do  not  think  that  the  evidence  should  have  been  excluded. 
The  defendant  introduced  a  mark  by  which  he  sought  to  identify  the 
chafili  Even  supposing  that  the  plaintifi*  had  reason  to  suspect  that  such 
evidence  might  be  given,  I  do  not  think  that  she  would  be  bound  to 
waste  time  by  answering  by  anticipation  that  which  might  never  be 
set  up. 

*fi^ftl  *Cresswell,  J. — If  the  questioii  had  been,  whether  the  judge 
^  was  bound  to  receive  or  bound  to  reject  the  evidence,  I  should 
have  said  that  he  was  bound  to  receive  it.  When  the  witnesses  for  the 
plaintifi*  were  examined,  there  was  nothing  to  call  their  attention  to  the 
fact  of  linseed  being  mixed  with  the  chaff'. 

But,  however  that  may  be,  it  was  clearly  a  matter  for  the  exercise 
of  the  discretion  of  the  judge.  The  case  is  analogous  to  the  practice 
at  Nisi  Prius,  of  allowing  a  question  to  be  put  on  re-examination  which 
does  not  arise  out  of  the  cross-examination. 

Talfourd,  J. — I  think  that  this  was  a  matter  for  the  discretion  of 
the  judge,  and  I  also  think  that  such  discretion  was  soundly  exercised. 
In  my  opinion,  no  injustice  has  been  done ;  and  I  see  no  ground  for 
disturbing  the  verdict.  Rule  discharged.(a) 

(a)  In  this  case  the  cause  of  the  defendant's  failnre  seems  to  hare  been,  his  taking  the  hemtJU 
of  the  statate  of  Anne.  If  he  bad  confined  bis  defence  to  the  third  plea,  or  eren  if  be  had  been 
contented  to  plead  that  plea  with  the  addition  of  the  general  issue  only,  the  evidence  in  reply 
would  have  been  clearly  inadmissible.  It  was  not  attempted  to  be  shown  that  the  defendant 
kneWf  or  had  the  means  of  knowing,  that  the  father  bad  sent  to  bis  daughters  Unseed  mixed  with 
chaSl  This  fact  therefore  could  not  in  the  least  degree  lessen  or  affect  the  probability  of  the 
plaintiff's  felony,  as  presented  to  the  mind  of  the  defendant  In  the  result  the  defendant  appears 
to  have  lost  his  verdict  upon  the  third  issue  by  the  effect  of  evidence  admissible  only  on  the 
second.  This  is  one  of  the  numerous  incongruities  introduced  by  relaxing  the  law  as  to  double 
pleading,  and  at  the  same  time  retaining  those  rules  as  to  pleading  and  evidence  which  were 
framed  with  reference  to  an  absolute  singleness  of  issue. 
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•The  QUEEN  v.  The  SHERIFF  of  LEICESTERSHIRE,  in  p^„„ 
the  Cause  of  ARDEN  v.  BINGHAM.  •■  ^ 

The  unoaDt  of  fine  to  be  imposed  on  the  sheriff  for  the  negligent  escape  of  an  execution -debtor, 
will  be  measored  by  the  amount  of  injary  likely  to  result  to  the  execution-creditor.  In  a  case 
where  the  amount  of  ii^iiry  sustained  was  donbtAU,  the  Court  directed  an  applicaUon  to  stay 
proceedings  on  an  attachment  against  the  sheriff  for  the  escape,  to  stand  over,  with  liberty  to 
the  execution- creditor  to  bring  an  action  for  the  sole  purpose  of  ascertainiug  the  amount  of 
damage  sustained. 

Ardbn  having  obtained  a  judgment  in  this  Court  against  Bingham, 
issued  a  capias  ad  satisfaciendum  into  'Ihe  County  of  Leicester  for 
2600Z.  The  sheriff,  being  ruled,  returned  cepi  corpus,  and  that  the 
defendant,  against  his  will,  escaped  out  of  his  custody,  and  that  he  had 
not  since  been  able  to  retake  him. 

In  Hilary  Term  last,  a  rule  was  obtained  by  Lush,  calling  upon  the 
sheriff  to  show  cause  why  this  return  should  not  be  quashed,  and  why 
an  attachment  should  not  issue. 

In  the  same  term,  cause  was  shown  against  this  rule  by  Hugh  Hill 
and  c7.  B,  Karslake,  upon  an  affidavit  denying  collusion  on  the  part 
of  the  sheriff  with  the  judgment-debtor.  They  contended  that,  since 
the  5  t  6  Vict.  c.  98, — ^which,  by  sect.  81,  takes  away  the  action  of 
debt  given  by  Westm.  2  &  1  Ric.  2,  c.  12, — ^the  remedy  for  an  escape 
upon  final  process  is  an  action  on  the  case  founded  upon  the  late  statute. 

Lushy  in  support  of  the  rule. — The  return  being  clearly  bad,  the 
Court  is  bound  to  quash  it.  No  return  then  remaining  on  the  files  of 
the  Court,  the  sheriff  is  in  contempt  for  not  obeying  the  rule  of  Court, 
by  which  he  was  required  to  return  the  writ.  *An  attachment  r<,^r»rv 
for  this  contempt  follows  as  a  matter  of  course.  ^ 

Per  Curiam.  The  rule  must  be  made  absolute  for  quashing  the 
return  and  issuing  an  attachment :  the  attachment  to  lie  in  the  office 
during  the  first  six  days  of  Easter  Term. 

In  Easter  Term,  Channelly  Serjt.,  obtained  a  rule  calling  upon  Arden 
to  show  cause  why  proceedings  should  not  be  stayed  on  the  rule  and  on 
the  attachment,  upon  payment  by  the  late  sheriff  (from  whose  custody 
Bingham  had  escaped,  and  who  had  made  the  insufficient  return)  of 
such  sum,  or  upon  the  performance  of  such  terms,  as  the  Court  should 
direct,  or  why  it  should  not  be  referred  to  the  Master,  to  ascertain 
what  damage,  if  any,  Arden  had  sustained  by  reason  of  the  escape. 

Byles,  Serjt.,  and  Karslake  now  showed  cause. — The  return  is  clearly 
insufficient.  The  Court  has  already,  in  effect,  decided  that  it  is  no 
return ;  and  they  will  not  relieve  the  sheriff  from  the  position  in  which 
he  has  chosen  to  place  himself,  upon  any  terms  less  beneficial  to  the 
judgment-creditor  than  the  payment  of  the  sum  for  which  the  judgment 
stands,  and  for  which  the  execution  issued,  the  attachment  coming  in 
lieu  of  the  action  of  debt.     Heppel  v.  King,  7  T.  R.  370.(a) 

(a)  And  see  Hawkins  v.  Plomer,  2  W.  Bla.  1048 ;  Fowlds  «.  Mackintosh,  1  H.  Bla.  238 ;  Ste- 
renson  v.  Cameron,  8  T.  B.  28 :  2  Wms.  Sannd.  61. 

yoIm  IX. — 28 
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Chani^eUy  Serjt.,  and  Htyh  ffill,  contri. — The  5  &  6  Vict.  c.  98,  8. 
81,  places  the  remedy  for  escapes  upon  final  process  upon  the  same 
footing  as  that  for  escapes  upon  mesne  process.  In  either  case  the 
♦fifill  ^'^^^^^  ^^  ^^^  **^  ^^  liable  only  to  the  extent  of  the  damage 
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actually  sustained ;  and  it  would  be  unreasonable  to  fix  the  sheriff 


with  an  amount  of  damages  exceeding  those  which  plaintiiF  could  have 
recovered  by  action,  and  more  than  what  he  has  actually  sustained. 

WiLDB,  C.  J. — The  fine  to  be  imposed  on  the  sheriff,  for  his  con- 
tempt in  not  obeying  the  process  of  the  Court,  ought  to  be  such  as  will 
place  the  execution-creditor  as  nearly  as  possible  in  the  same  position 
in  which  he  would  have  stood  if  the  sheriff  had  performed  his  duty  in 
accordance  with  the  late  statute,  which  limits  the  remedy  of  the  execu- 
tion-creditor against  the  sheriff  to  the  damage  actually  sustained.  As 
the  materials  before  the  Court  do  not  furnish  us  with  the  means  of 
ascertaining  the  amount  of  the  damage  incurred,  the  rule  should  be 
enlarged,  for  the  purpose  of  enabling  the  judgment-creditor  to  bring  an 
action  against  the  sheriff,  in  which  the  only  question  to  be  raised  will 
be  the  amount  of  damage  sustained.  Rule  accordingly.(a) 

(a)  And  see  Evana  v.  Kanero  or  Manen,  7  M.  A  W.  463,t  9  DowL  P.  C.  256. 


The  BANK  of  AUSTRALASIA  v.  HARDING. 

The  membera,  resident  in  England,  of  a  eompany  formed  for  the  purpose  of  oarrying  oo  bus - 
nesB  in  a  plaoe  out  of  England,  are  bound,  in  respeet  of  the  transactions  of  that  oompany,  by 
the  law  of  the  country  in  which  the  business  is  carried  on  accordingly. 

A  statute  authorizing  an  unincorporated  company  to  sue  and  to  be  sued  in  the  name  of  its  chair- 
man, constitutes  the  chairman,  when  so  suing  or  so  sued,  an  agent  for  the  members  of  the 
company  in  the  affairs  of  the  company. 

The  members  of  a  company  formed  for  the  purpose  of  carrying  on  business  in  a  colony,  are  not 
discharged  from  liabiltty  on  judgments  obtained  in  the  colony  against  the  chairman,  by  reason 
of  their  haying  been  resident  in  England,  not  being  served  with  process,  and  haring  roeeived 
no  notice  of  the  proceedings. 

Where  a  statute  subjects  the  property  of  members  for  the  time  being  of  an  unincorporated  eom- 
pany, to  execution  upon  a  judgment  obtained  against  their  chairman,  reserring  in  other 
respects  the  liabilities  of  parties,  the  remedies  given  against  the  property  are  in  cumulation, 
and  a  member  may  be  proceeded  against  by  action. 

A  Judgment  in  a  colonial  court  is  no  estoppel ;  nor  is  it  pleadable  in  bar  in  an  action  brought  in 
England  for  the  same  cause. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereas, 
before  and  at  the  several  times  thereafter,  in  that  count  mentioned, 
*fif?91  ^^^®^*^  persons  had  formed  themselves  into  a  company,  *esta- 
^  blished  at  Sydney,  in  parts  beyond  the  seas,  to  wit,  in  Her 
Majesty's  Colony  of  New  South  Wales,  under  the  name,  style,  and  firm 
of  the  Bank  of  Australia,  for  the  purpose  of  carrying  on  at  Sydney 
aforesaid  the  trade  and  business  of  bankers,(a)  to  wit,  for  the  purposes 
of  discount  and  issuing  notes  and  bills,  and  lending  moneys  on  securities 

(a)  Vide  6  M.  ft  G.  671  (Ei  C.  L.  B.  vol  46). 
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and  cash  accounts;  for  the  receiving  of  moneys  on  deposit  account  for 
the  safe  custody  of  moneys  and  securities  for  moneys  for  the  general 
public  accommodation  and  benefit ;  and  also  for  transacting  and  negotia- 
ting all  such  other  measures  and  things,  as  were  usually  done  and  per- 
formed relating  to  or  connected  with  the  ordinary  business  of  banking, 
and  the  said  company  were  before  and  at  the  several  times  thereafter 
in  that  count  mentioned,  so  carrying  on  at  Sydney  aforesaid  the  said 
trade  and  business  of  bankers :  And  whereas,  after  the  said  formation 
and  establishment  of  the  said  company,  and  whilst  the  same  was  carry- 
ing on  the  said  trade  and  business,  and  before  the  bringing  of  such 
action  as  is  therein  mentioned,  to  wit,  on  the  28th  day  of  August,  1838, 
a  certain  Act  of  the  Governor  and  Legislative  Council  of  New  South 
Wales  was  made  and  passed  relating  to  and  concerning  the  said  com* 
pany,  to  wit,  an  act,  intituled  «  An  Act  to  enable  the  proprietors  of  a 
certain  banking  ^establishment  or  company  carried  on  in  the  r^e^/^o 
town  of  Sydney  in  the  colony  of  New  South  Wales,  under  the  *• 
name,  style,  and  firm  of  the  Bank  of  Australia,  to  sue  and  be  sued  in 
the  name  of  the  chairman  of  the  said  bank  or  company  for  the  time 
being,  and  for  the  purposes  therein  mentioned,"  which  act  was  and  is 
in  the  words  and  of  the  tenor  following,  that  is  to  say :  <<  Whereas 
several  persons  formed  themselves  in  a  company  or  society  established 
at  Sydney,  under  the  name,  style,  or  firm  of  the  Bank  of  Australia,  as 
well  for  the  purposes  of  discount  and  issuing  of  notes  and  bills,  and 
lending  moneys  on  securities  and  cash  accounts ;  for  the  receiving  of 
moneys  on  deposit  accounts ;  for  the  safe  custody  of  moneys  and  securi- 
ties for  moneys  for  the  general  public  accommodation  and  benefit ;  and 
also  for  transacting  and  negotiating  all  such  other  matters  and  things 
as  are  usually  done  and  performed  relating  to  or  cc^inected  with  the 
ordinary  business  of  banking :  And  whereas  the  said  bank  is  now  carried 
on  in  Sydney,  and  is  under  the  care  and  management  and  superinten- 
dence of  eleven  directors,  one  of  whom  is  chairmMi  of  the  said  Bank : 
And  whereas  difficulties  may  arise  in  recovering  debts  due  to  the  said 
bank  or  company,  and  in  maintaining  actions  or  proceedings  for  damages 
done  to  their  property,  and  also  in  prosecuting  persons  who  may  steal 
or  embezzle  the  bills,  notes,  bonds,  mortgages,  moneys,  goods,  chattels, 
or  effects  of  the  said  bank  :  And  whereas  it  would  be  convenient  and 
just  that  persons  having  demands  against  the  said  bank  should  be 
entitled  to  sue  some  member  thereof  in  place  and  stead  of  the  whole : 
But  as  these  purposes  cannot  be  effected  without  the  aid  and  authority 
of  the   Legislature,  Be  it  therefore  enacted,  by  his  Excellency  the 
Governor  of  New  South  Wales,  with  the  advice  of  the  Legislative 
Council,  that  from  and  after  the  passing  of  this  act,  all  actions  and  suits 
and  all  proceedings  at  law  or  in  equity,  to  be  *commenced  and  r^^QM 
mstituted,  and  prosecuted  or  carried  on  by  or  on  behalf  of  the  *■ 
said  bank ;  or  when  the  said  bank  is  or  shall  be  in  any  way  concerned, 
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against  any  person  or  persons,  body  or  bodies  politic  or  corporate,  or 
whether  a  member  or  members  of  the  said  bank,  or  otherwise,  shall  and 
may  be  lawfully  commenced,  instituted,  and  prosecuted  or  carried  on 
in  the  name  of  the  person  who  shall  be  chairman  of  the  said  bank  at  the 
time  any  such  action,  suit,  or  proceeding  shall  be  commenced  or  insti- 
tuted as  the  nominal  plaintiff,  complainant,  or  petitioner  for  and  on 
behalf  of  the  said  bank,  and  that  all  actions,  suits,  or  proceedings  afore- 
said to  be  commenced,  instituted,  or  prosecuted  against  the  said  bank, 
shall  be  commenced,  &c.,  against  the  chairman  for  the  time  being  of  the 
said  bank,  as  the  nominal  defendant  for  and  on  behalf  of  the  said  bank, 
and  that  all  prosecutions  to  be  brought,  instituted,  or  carried  on,  by  or 
on  behalf  of  the  said  bank  for  fraud  upon  or  against  the  said  bank,  or 
for  embezzlement,  robbery,  or  stealing  the  bills,  notes,  bonds,  moneys, 
goods,  chattels,  effects,  or  property  of  the  said  bank,  or  for  any  other 
offence  against  the  said  bank,  shall  or  may  be  so  brought  or  instituted 
and  carried  on  in  the  name  of  such  chairman  for  the  time  being  of  the 
said  bank ;  and  in  all  indictments  and  informations  it  shall  be  lawful  to 
state  the  property  of  the  said  bank  to  be  the  property  of  such  chairman 
for  the  time  being  of  such  bank  ;  and  any  offence  committed  with  intent 
to  injure  or  defraud  the  said  bank  shall  and  lawfully  may,  in  any  prose- 
cution for  the  same,  be  stated  or  laid  to  have  been  conmiitted  with 
intent  to  injure  or  defraud  such  chairman  for  the  time  being  of  such 
bank ;  and  any  offender  or  offenders  may  thereupon  be  lawfully  con- 
yicted  of  any  such  offence ;  and  in  all  other  allegations  or  indictments, 
informations  or  other  proceedings,  it  shall  and  may  be  lawful  and  suffi- 

*66^1  ^^^^^  ^^^^  ^^^  ^^^^^  ^^^  passing  of  this  *act  to  state  the  name 
-*  of  such  chairman ;  and  the  death,  resignation,  or  removal,  or 
other  act  of  such  chairman,  shall  not  abate  any  such  action,  suit,  or 
prosecution,  but  the  same  may  be  continued  where  it  left  off,  and  be 
prosecuted  and  carried  on  in  the  name  of  any  person  who  may  be  or 
become  chairman  of  the  said  bank  for  the  time  being. 

And  (a)  that  a  memorial  of  the  name  of  the  chairman  of  the  said 
bank,  in  the  form  or  to  the  effect  for  that  purpose  set  forth  in  the 
schedule  hereunto  annexed,  signed  by  the  said  chairman  and  by  a 
majority  of  the  directors  of  the  said  bank,  shall  be  recorded  upon 
oath  in  the  Supreme  Court  of  New  South  Wales  within  thirty  days 
after  the  passing  of  this  act ;  and  when  and  as  often  as  any  director 
of  the  said  bank  shall  be  newly  elected  chairman  thereof,  a  memorial 
of  the  name  of  such  newly-elected  chairman,  in  the  same  form  or  to 
the  same  effect  as  the  above-mentioned  memorial,  signed  by  such 
newly-elected  chairman  and  a  majority  of  persons  who  shall  be  direc- 
tors of  the  said  bank  at  the  time  of  the  election  of  such  new  chairman, 
shall  in  like  manner  be  recorded  upon  oath  in  the  said  Supreme  Court 
within  thirty  days  next  after  such  chairman  shall  be  elected. 

(a)  Sect.  S. 
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Provided  always,(a)  and  be  it  farther  enacted,  that  until  such  memo- 
rial as  hereinbefore  first  mentioned,  be  recorded  in  the  manner  herein 
directed,  no  action,  suit,  or  other  proceeding  shall  be  brought  by  the 
said  bank  in  the  name  of  the  chairman  of  the  said  bank  as  aforesaid, 
under  the  authority  of  this  act/' 

«<  Provided  always,(i)  that  the  chairman  being  the  plaintiff,  com- 
plainant, petitioner,  or  defendant  in  any  such  action,  suit,  petition,  or 
other  proceeding  as  aforesaid,  on  behalf  of  the  said  bank,  shall  not 
prevent  or  ♦affect  the  competency  of  any  such  chairman  so  as  r*/./^/* 
to  prevent  him  from  being  a  witness  in  such  action,  &c.,  in  the  ^ 
same  manner  as  might  have  been  if  his  name  had  not  been  made  use  of 
as  such  plaintiff,  &;c. 

«« Provided  alwayB^{e)  thai  execution  upon  any  decree  or  judgment 
in  any  such  action^  euit,  ^e.<,  obtained  against  the  chairman  for  the 
time  being  of  the  said  bank^  whether  he  be  plaintiff  or  defendant  therein^ 
may  be  issued  against^  and  levied  upon^  the  goods  and  chattels^  lands 
and  tenements  of  any  member  or  members  whatsoever  of  the  said  bank 
for  the  time  being ^  in  like  manner  and  not  otherwise  than  as  if  such 
decree  or  judgment  had  been  obtained  against  such  member  or  members 
personally.  Provided  always,  that  every  such  chairman  in  whose  name 
every  such  action,  &;c.,  shall  be  commenced,  prosecuted,  carried  on,  or 
defended,  and  every  such  member  or  members  against  whose  goods 
and  chattels,  lands  and  tenements,  execution  upon  any  judgment  or 
decree  shall  be  issued  or  levied  as  aforesaid,  shall  always  be  reimbursed 
and  paid  out  of  the  funds  of  the  said  bank,  all  such  damages,  dues, 
expenses,  costd,  and  charges  as  by  the  event  of  Any  such  proceeding 
such  chairman  or  member  or  members  shall  or  may  be  put  unto  or 
become  chargeable  with ;  and  all  such  remedies  shall  be  allowed  as 
between  the  several  members  of  the  said  bank  for  the  time  being,  as 
if  this  act  had  not  been  passed. 

And  ((2)  that  the  provisions  in  this  act  contained  shall  extend  and  be 
construed,  deemed,  and  taken  to  extend  to  the  said  bank,  at  all  times 
during  the  continuance  of  the  same,  whether  the  said  bank  be  now  or 
hereafter  composed  of  some,  all,  or  any  of  the  persons  who  were  the 
original  or  are  the  present  members  thereof,  or  of  all  or  some  of  those 
persons ;  together  *with  some  other  person  or  persons,  or  shall  r^r^^rj 
be  composed  altogether  of  persons  who  were  not  originally  nor  ^ 
are  the  members  of  the  same. 

Provided  always,(€)  that  nothing  herein  contained  shall  extend  or  be 
deemed,  &c.,  to  extend  to  incorporate  the  members  of  or  proprietors 
of  the  said  bank,  or  to  relieve  or  discharge  them  or  any  of  them  from 
any  responsibility,  duties,  contracts,  or  obligations  whatsoever  which  by 
law  they  now  are,  or  at  any  time  hereafter  shall  be,  subject  or  liable 
to  either  between  the  said  bank  and  others,  or  between  the  individual 

(a)Seet3.  (^)  Sect.  4.  (o)  SmL  6.  (<f)  S^t  6.  («)  Sect  7. 
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members  of  &e  said  bank^  or  anj  of  them  and  others,  or  among  them- 
selves, or  in  any  other  manner  whatsoeyer,  except  so  far  as  the  same 
are  affected  hj  the  prorisions  of  this  act,  and  the  trne  intent  and 
meaning  of  the  same. 

And  (a)  that  all  bonds,  mortgages,  warrants  of  attorney,  and  other 
securities  not  being  assignable  in  the  law,  which  hare  been,  or  which 
shall  or  may  at  any  time  hereafter  be,  taken  in  the  name  of  any 
person  as  chairman  of  the  said  bank  for  and  on  account  of  the  said 
bank,  shall  and  may  be  put  in  suit  and  be  sued  upon  at  law  or  in 
equity,  in  the  name  of  the  chairman  in  whose  name  the  same  may 
have  been  taken,  or  in  the  name  of  any  person  who  shall  or  may  sac* 
ceed  to  that  office,  and  be  the  chairman  of  the  said  bank  at  the  time 
such  proceeding  or  proceedings  shall  be  instituted,  notwithstanding 
the  name  of  any  such  succeeding  chairman  be  not  inserted  in  such 
bond,  &c.,  as  an  obligee,  &c.,  of  the  sum  or  sums  of  money  therein 
mentioned,  and  the  death,  resignation,  remoral,  or  other  act  of  any 
such  chairman  of  the  said  bank  for  the  time  being  in  whose  name  any 
such  bond,  jcc,  shall  so  be  put  in  suit,  shall  not  abate  any  action,  ke,y 
^^^j^-.  had  thereon ;  *but  the  same  may  be  continued  where  it  left  off, 
-^  and  be  prosecuted  and  carried  on  in  the  name  of  any  person 
^ho  may  succeed  to  that  office,  and  'be  or  become  the  chairman  of  the 
said  bank  for  the  time  being;  and  the  legal  estate  in  all  lands  and 
tenements  belonging  or  mortgaged  to  the  said  bank  and  all  legal  rights 
and  capacities,  shall  become  rested  in  such  new  diairman  as  aforesaid 
to  all  intents  and  purposes,  immediately  upon  the  recording  of  the 
memorial  of  the  name  of  such  new  <^airman  in  the  said  Supreme 
Court,  and  so  on  Mie9  quotie§  whensoever  any  new  appointment  or 
election  of  a  diairman  for  the  time  being  of  the  said  bank  shall  take 
place,  and  such  new  memorial  thereof  shall  be  enrolled  as  aforesaid. 

And  (&)  that  in  any  action  to  be  brought  by  any  chairman  of,  kCy 
by  yirtue  of  this  act,  the  plaintiff  therein  shall  not  be  nonsuit,  nor  shall 
a  Tcrdiot  be  given  against  the  plaintiff,  for  want  of  proof  of  the  record 
of  such  memorial  or  memorials  as  hereinbefore  mentioned ;  but  in  ease 
the  defendant  in  any  such  action  shall  make  it  appear  on  such  trial 
that  no  such  memorial  <»' memorials  bare  been  recorded,  then  a  nonsuit 
shall  be  entered  in  such  action. 

Provided  always  (e)  that  nothing  in  this  act  contained  shall  be 
deemed  to  affect,  or  apply  to,  any  right,  title,  or  interest  of  His 
Majesty,  His  heirs  and  successors,  or  of  any  bodhjr  or  bodies  politic  or 
corporate,  or  of  any  other  person  or  persons  excepting  such  as  are 
mentioned  therein,  or  of  those  claiming  by  or  under  him  or  them. 

And(d)  that  this  act  shall  not  commence  or  take  effect  until  the 
same  shall  have  received  the  royal  approbation,  and  the  notification  of 

(o)  Sect.  8.  .  (ft)  Sect  •.  («>Sect.lO.  (rf)  Sect  U. 
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such  approbation  shall  have  been  made  by  his  Excellency  the  Qoyernor 
in  the  New  South  Wales  Government  Gazette. 

♦And  (a)  that  when  and  as  soon  as  this  act  shall  have  received  r*/»^Q 
the  royal  approbation,  and  notification  of  such  approbation  shall  ^ 
have  been  made  as»  aforesaid  by  his  Excellency  the  Governor,  in  the 
New  South  Wales  Government  Gazette,  this  act  shall  be  deemed  and 
taken  to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  as  such 
by  the  Judges  of  the  Supreme  Court  of  New  South  Wales,  and  by  all 
other  judges,  justices,  and  others,  within  the  colony  of  New  South 
Wales  and  its  dependencies,  without  being  specially  pleaded. 

Averment :  That  afterwards,  and  before  the  bringing  of  such  action 
as  hereinafter  mentioned,  to  wit,  on  the  28th  day  of  August,  1833,  the 
said  act  received  the  royal  approbation,  and  that  the  notification  of  such 
approbation  was  then  made  by  the  then  Governor  of  New  South  Wales 
in  the  New  South  Wales  Government  Gazette  ;  and  that  thereupon  the 
said  act  then  became,  and  was,  and  from  thence  continually  had  been, 
and  still  was,  the  law  of  and  in  the  said  colony  applicable  to  the  said 
company,  and  part  and  parcel  of  the  law  of  the  said  colony ;  and  that 
after  the  said  act  had  become,  and  whilst  the  same  was  such  law  and 
parcel  of  the  law  of  the  said  colony  as  aforesaid,  and  before  and  at  the 
respective  times  of  the  bringing  of  such  action  and  of  the  recovery  of 
such  judgment  as  thereinafter  respectively  mentioned,  one  Thomas 
Chaplin  Breillat  was  the  chairman  of  the  said  company,  and  the  defend- 
ant before  and  at  the  respective  times  last  aforesaid,  and  also  before 
and  at  the  times  of  the  making  of  such  promises  by  the  said  company, 
as  thereafter  in  that  count  mentioned,  was,  and  from  thence  respectively, 
had  been,  and  still  was,  a  member  of  the  said  company;  and  that 
whilst  the  said  Thomas  Chaplin  Breillat  was  the  chairman  of  the  said 
company  as  aforesaid,  and  whilst  the  defendant  was  a  member  r4c/>iT/v 
of  the  said  company  as  aforesaid,  to  wit,  on  *the  7th  day  of  ^ 
December,  A.  n.  1844,  they  the  plaintiffs  caused  the  said  Thomas  Chap- 
Kn  Breillat,  as  such  chairman  of  the  said  company,  to  bo  summoned, 
according  to  the  course  and  practice  of  the  Supreme  Court  of  New 
South  Wales,  to  appear  as  the  nominal  defendant  for  and  on  behalf  of 
the  said  company,  in  the  said  Court,  pursuant  to  the  provisions  of  the 
said  act,  to  answer  the  plaintiffs  in  an  action  on  promises ;  and  that 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Thomas 
Chaplin  Breillat  having  duly  appeared  in  the  said  court,  according  to 
the  course  and  practice  of  the  said  court,  to  such  summons,  the  plain- 
tifi  did  thereupon  then  declare  in  the  said  action  against  the  said 
Thomas  Chaplin  Breillat,  as  the  chairman  of  the  said  company,  and  as 
the  nominal  defendant  for  and  on  the  behalf  of  the  said  company,  by 
virtue  of  the  said  act;  and  that  such  proceedings  were  thereupon 
further  had  in  the  said  Supreme  Court  of  New  South  Wales,  in  the 
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said  action,  that  afterwards,  and  whilst  the  said  Thomas  Chaplin 
Breillat  continued  to  be  and  was  the  chairman  of  the  said  company, 
and  whilst  the  defendant  continued  to  be  and  was  a  member  of  the  said 
company,  to  wit,  on  the  8th  day  of  September,  A.  D.  1845,  the  plain- 
tiffs, by  the  consideration  and  judgment  of  the  said  Supreme  Court, 
recovered  against  the  said  Thomas  Chaplin  Breillat,  as  the  chairman 
of  the  said  company,  as  aforesaid,  as  well  a  certain  sum  of  175,703/. 
18«.  7(2.,  for  the  damages  which  the  plaintiffs  had  sustained  by  and  on 
account  of  the  non-performance  of  certain  promises  before  that  time 
made  by  the  said  company  to  the  plaintiffs,  as  also  the  sum  of  2404/. 
2s.  0(2.  for  their  costs  and  charges  by  the  same  court  then  adjudged  to 
the  plaintiffs,  with  their  assent ;  which  damages,  costs,  and  charges  in 
the  whole  amount  to  178,1082.  9«.  7(2. ;  whereof  the  said  Thomas  Chap* 
^^,.^^  lin  Breillat,  as  the  chairman  of  the  said  ^company,  and  as  such 

-'  nominal  defendant  as  aforesaid,  was  convicted ;  and  that  the  said 
promises  were  made,  and  the  said  plaintiffs'  causes  of  action  in  respect 
thereof  arose  within  the  jurisdiction  of  the  same  court,  and  that  the 
same  court,  during  all  the  time  whilst  the  said  action  was  pending 
therein  as  aforesaid,  and  continually  until  and  at  the  time  of  the  giving 
of  the  said  judgment,  was,  and  was  duly  holden,  within  the  jurisdiction 
thereof,  in  parts  beyond  the  sea,  to  wit,  at  Sydney  aforesaid,  and  that 
the  said  judgment  was  given  by  the  said  Supreme  Court  at  a  place 
within  the  jurisdiction  of  the  same  court,  to  wit,  at  Sydney  aforesaid, 
to  wit,  by  the  Chief  Justice  and  other  the  Justices  of  the  said  Supreme 
Court,  to  wit,  by  Alfred  Stephen,  Esq.,  Chief  Justice,  and  John  Nodes 
Dickinson,  Esq.,  and  William  A'Beckett,  Esq.,  Justices  of  the  same 
court.  And  further  that  the  said  judgment  still  remains  in  full  force 
and  effect,  and  not  in  any  wise  satisfied,  reversed,  or  annulled ;  and 
that  no  execution  hath  as  yet  been  obtained  of,  or  upon  the  said  judg- 
ment; and  that  the  damages,  costs,  and  charges  aforesaid,  in  form 
aforesaid  adjudged  to  the  plaintiffs,  are  of  great  value — to  wit,  of  the 
value  of  178,108Z.  0«.  7(2.  By  means  of  which  several  premises  the 
defendant  as  and  being  such  member  of  the  said  company  as  aforesaid, 
then  became,  as  such  member  of  the  said  company,  liable  to  pay  to  the 
plaintiffs  the  last-mentioned  sum  of  money,  when  he,  the  defendant, 
should  be  thereunto  afterwards  requested;  and,  being  so  liable,  and 
the  last-mentioned  sum  of  money  then  being  and  remaining  wholly  due 
and  unpaid,  he,  the  defendant,  then — to  wit,  on  the  day  and  year  last 
aforesaid— in  consideration  of  the  premises,  promised  the  plaintiffs  to 
pay  them  the  last-mentioned  sum  of  money  upon  request.  Breach,  in 
non-payment. 
*fi7Ql      ^^^  second  count  stated,  that  whereas  before  the  *30th  day 

■■  of  October,  1843,  in  parts  beyond  the  sea,  to  wit,  at  Sydney,  in 
Her  Majesty's  colony  of  New  South  Wales,  the  defendant  made  his 
promissory  note  in  writing,  bearing  date  the  day  and  year  last  afore- 
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said,  and  thereby  promised  to  pay  the  plaintiffs,  on  demand,  154,000!., 
with  interest  for  the  same,  to  wit,  interest  at  the  rate  of  8  per  cent. 
per  annum  from  the  date  thereof,  such  rate  of  interest  then  being  the 
usual  and  customary  rate  of  interest  in  that  behalf,  and  the  highest 
legal  rate  of  interest,  in  the  said  colony ;  and  then  delivered  the  same 
to  the  plaintiff.     Breach,  in  non-payment. 

The  declaration  also  contained  a  coimt  for  money  lent,  and  a  count 
upon  an  account  stated. 

Fourth  plea — ^to  the  first  count  of  the  declaration — That  the  defendant 
was  not  a  native  of  the  said  colony,  or  bom  at  any  place  within  the  juris- 
diction of  the  said  Supreme  Court,  but,  on  the  contrary  thereof,  was 
born  out  of  the  said  colony,  and  out  of  the  jurisdiction  of  the  said 
Supreme  Court,  to  wit,  in  England ;  and  that  the  defendant  was  not 
before  or  at  the  respective  times  of  the  bringing  of  the  said  action,  and 
the  recovery  of  the  said  judgment,  as  in  the  first  count  mentioned,  or 
at  any  time  since,  resident  or  domiciled  in  the  said  colony,  or  at  any 
place  within  the  jurisdiction  of  the  said  Supreme  Court,  and  was  not, 
in  any  manner,  during  the  time  last  aforesaid,  or  any  part  thereof, 
bound  by,  or  subject  to  the  laws  of  the  said  colony ;  and  that,  although 
the  said  judgment  was  in  fact  recovered  by  the  plaintiffs  in  the  said 
Supreme  Court  as  in  the  said  first  count  of  this  declaration  mentioned, 
he,  the  defendant,  was  not  at  any  time  summoned  by  any  summons,  or 
served  with  any  process,  issuing  out  of  the  said  Supreme  Court,  at  the 
suit  of  the  plaintiffs  for  the  causes  of  action  upon  which  the  said  judg- 
ment was  so  recovered ;  nor  had  he,  the  defendant,  any  notice,  or 


knowledge  of  any  such  summons,  *or  process,  or  of  the  proceed- 
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ings  in  the  said  action ;  nor  did  he,  the  defendant,  appear,  nor 

had  he  any  opportunity  of  appearing,  in  the  said  court  to  answer  the 

plaintiffs  in  the  said  action.     Verification. 

Tenth  plea, — to  the  second,  third,  and  fourth  counts — That  the  plain- 
tiffs ought  not  to  be  admitted  or  received  to  say  that  the  defendant  pro- 
mised as  in  those  counts,  or  any  of  them,  alleged  ;  because  he  says  that 
the  several  promises  in  those  counts  respectively  mentioned,  were  made 
by  the  defendant  as  a  member  of  the  bank  or  company  in  the  said  first 
count  mentioned,  and  that  the  plaintiffs'  said  several  causes  of  action 
in  respect  of  the  said  several  premises  respectively,  accrued  to  the  plain- 
tiffig  from  the  defendant  as  such  member  of  the  said  bank  or  company 
as  aforesaid,  and  not  otherwise ;  and  that  before  and  at  the  respective 
times  of  the  making  of  the  several  last-mentioned  promises  by  the  de- 
fendent  as  such  member  of  the  said  bank  or  company  as  aforesaid,  and 
of  the  bringing  of  such  action  and  the  recovering  of  such  judgment  as 
hereinafter  respectively  mentioned,  the  said  bank  or  company  was  esta- 
blished and  carried  on  in  parts  beyond  the  seas,  to  wit,  at  Sydney,  in 
Her  Majesty's  colony  of  New  South  Wales,  under  and  by  virtue  of  the 
act  in  the  said  first  count  mentioned,  which  act,  before  and  at  the  seve- 
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ral  times  of  the  making  of  the  last-mentioned  promises  by  the  defend- 
ant as  such  member  of  the  said  bank  or  company  as  last  aforesaid,  and 
of  the  bringing  of  snch  action  and  the  recovering  of  such  judgment  as 
hereinafter  respectively  mentioned,  was,  and  from  thence  respectively 
had  been,  and  still  was,  part  and  parcel  of  the  law  of  the  said  colony, 
applicable  to  the  said  bank  or  company ;  and  that,  before  and  at  the 
respective  times  of  the  making  of  the  respective  promises  by  the  de- 
fendant as  such  member  of  the  said  bank  or  company  as  last  aforesaid, 
*f\7^1  ^^^  ^^  ^^^  bringing  of  such  action  and  the  recovering  of  *snch 

-*  judgment  as  hereinafter  respectively  mentioned,  by  the  law  of 
the  colony,  a  judgment  recovered  in  the  Supreme  Court  of  the  said 
colony  by  any  person  or  persons,  or  any  body  or  bodies  politic  or  cor- 
porate, having  any  demands  upon  the  said  bank  or  company,  against 
the  chairman  of  the  said  bank  or  company,  for  the  time  being,  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  bank  or  company,  pms 
suant  to  the  provisions  of  the  said  act,  from  thence  respectively  had 
been,  .and  still  was,  an  absolute  and  fixed  bar  and  preclusion  to  and 
against  any  other  action  or  suit  for  the  same  demand  against  any  indi- 
vidual member  of  the  said  bank  or  company :  and  that,  after  the  making 
of  the  said  last-mentioned  promise  as  aforesaid  by  the  defendant  as 
such  member  as  aforesaid,  and  before  and  at  the  respective  times  of  the 
bringing  of  such  action  and  the  recovery  of  the  said  judgment  as  here- 
inafter respectively  mentioned,  one  Thomas  Chaplin  Breillat  was  the 
chairman  of  the  said  bank  or  company  liable  to  be  sued  as  the  nominal 
defendant  for  and  on  behalf  of  the  said  bank  or  company  by  virtue  of 
the  said  act ;  and  that,  after  the  making  of  the  several  last-mentioned 
promises  by  the  defendant  as  such  member  of  the  said  bank  or  com- 
pany as  aforesaid,  and  before  the  commencement  of  this  suit, — to  wit, 
on  the  7th  day  of  September,  1844, — the  plaintiffs  caused  the  said 
Thomas  Chaplin  Breillat,  as  such  chairman  of  the  said  bank  or  com- 
pany as  aforesaid,  to  be  summoned  according  to  the  course  and  prac- 
tice of  the  Supreme  Court  of  New  South  Wales,  to  appear  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  bank  or  company  in 
the  said  court,  pursuant  to  the  provisions  of  the  said  act,  to  answer  the 
plaintiffs  in  an  action  on  promises ;  and  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  Thomas  Chaplin  Breillat,  having 
duly  appeared  in  the  said  court,  according  to  the  course  and  practice 
^p--^  of  the  said  *court,  to  the  summons,  the  plaintiffs  did  thereupon 

-^  then  declare  against  the  said  Thomas  Chaplin  Breillat  as  the 
chairman  of  the  said  bank  or  company,  and  as  the  nominal  defendant 
for  and  on  behalf  of  the  said  bank  or  company  by  virtue  of  the  said 
act :  and  that  such  proceedings  were  thereupon  further  had  in  the  said 
Supreme  Court  in  the  said  action,  that  afterwards,  and  whilst  the  said 
Thomas  Chaplin  Breillat  continued  to  be,  and  was,  chairman  of  the 
said  bank  or  company,  and  before  the  commencement  of  this  suit,  to 
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wit,  on  the  8th  September,  1845,  the  plainti&,  by  the  consideration  and 
judgment  of  the  said  Supreme  Court,  recovered  against  the  said  Tho- 
mas Chaplin  Breillat  as  such  chairman  of  the  said  bank  or  company  as 
aforesaid,  as  well  a  certain  sum  of  175,703/.  18«.  7d.,  for  th&  damages 
which  the  plaintiffs  had  sustained  on  occasion  of  the  non-performance 
of  certain  promises  before  that  time  made  by  the  said  bank  or  company 
to  the  plaintiffs,  as  also  the  sum  of  24042.  2«.  Od.  for  their  costs  and 
charges  by  the  said  Supreme  Court  then  adjudged  to  the  plaintiffs  with, 
their  assent ;  which  damages,  costs,  and  charges  in  the  whole  amount 
to  178,108t  0$.  7d. ;  whereof  the  said  Thomas  Chaplin  Breillat,  as  such 
nominal  defendant  as  aforesaid,  was  convicted ;  as  by  the  proceedings 
of  the  court,  reference  being  thereunto  had,  will  amongst  other  things 
more  fully  and  at  large  appear ;  and  that  the  last-mentioned  promises 
were  made,  and  the  plaintiffs'  causes  of  action  in  respect  thereof  arose, 
within  the  jurisdiction  of  the  said  Supreme  Court  of  New  South  Wales; 
and  that  the  said  court,  during  all  the  time  whilst  the  said  action  was 
depending  therein  as  aforesaid,  and  continually  until  and  at  the  time 
of  the  giving  of  the  said  judgment,  was  duly  bolden  within  the  juris* 
diction  thereof,  in  parts  beyond  the  seas,  to  wit,  at  Sydney,  in  the  said 
colony  of  New  South  Wales ;  and  that  the  said  judgment  was  given  by 
the  said  court  at  a  place  *^within  the  jurisdiction  of  the  said  r^/»ir/, 
court,  to  wit,  at  Sydney  aforesaid,  to  wit,  by  the  Chief  Justice,  ^ 
and  other  the  Justices,  &c.,  of  the  court,  to  wit,  &c.,  by,  &c. ;  whicl 
judgment  still  remains,  and  is  in  full  force  and  effect,  and  not  in  an^ 
wise  reversed,  vacated,  or  made  void ;  and  that  the  several  promises 
and  causes  of  action  in  the  said  second,  thirds  and  last  counts  of  thizr 
action  respectively  mentioned,  Mre  the  same  identical  promises  and 
causes  of  action  for,  upon,  and  in  respect  of  which  the  plaintiffs  brought 
the  said  action  and  recovered  the  said  judgment  in  the  said  Supreme 
Court  of  New  South  Wales,  against  the  said  Thomas  Chaplin  Breillat, 
as  the  chairman  of  the  said  bank  or  company,  and  as  such  nominal  de* 
fendant  as  aforesaid ;  and  that,  by  the  law  of  the  colony,  the  judgment 
so  recovered  against  the  said  Thomas  Chaplin  Breillat,  as  the  chairman 
of  the  said  bank  or  company,  and  as  such  nominal  defendant  for  and 
on  behalf  of  the  said  bank  or  company,  as  in  that  plea  is  mentioned, 
was  final  and  conclusive  in  the  said  colony  against  the  said  Thomas 
Chaplin  Breillat  as  such  nominal  defendant  as  aforesaid,  and  was  an 
absolute  and  final  bar  and  preclusion  to  and  against  any  action  or  suit 
against  the  defendant  as  a  member  of  the  said  bank  or  company,  for  or 
in  respect  of  the  said  promises  and  causes  of  action  in  the  said  second, 
third,  and  last  counts  respectively  mentioned,  or  any  of  them.     Verifi- 
cation :  wherefore  the  defendant  prays  judgment,  if  the  plaintiffs  ought 
to  be  admitted  or  received,  against  the  judgment  so  recovered  by  them 
as  aforesaid,  to  say  that  the  defendant  promised  as  in  the  said  second, 
third,  and  last  counts,  or  in  any  of  them,  is  alleged. 
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Upon  the  fourth  plea,  the  issue  taken  was,  that  the  defendant  was  at 
the  several  times  of  the  bringing  of  the  said  action  and  of  the  recovery 
of  the  said  judgment,  bound  by,  and  subject  to,  the  laws  of  the  said 
^colony,  to  wit,  as  and  being  at  the  several  times  last  aforesaid 
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a  member  of  the  said  bank  or  company. 


To  the  tenth  plea  the  plaintiffs  demurred,  showing  for  cause  of 
demurrer,  that  the  said  plea  does  not  allege  or  disclose  any  matter  of 
estoppel,  and  ought  not  to  be  pleaded  by  way  of  estoppel,  and  is  im- 
properly commenced  and  concluded  as  a  plea  of  estoppel,  and  has  not 
a  proper  formal  commencement  or  conclusion,  and  does  not  pray  a  pro- 
per judgment ;  and  also  for  that  the  said  last  plea  is  ambiguous,  and 
has  a  double  aspect,  in  this,  to  wit,  that  it  proposes  to  show  that  the 
said  causes  of  action  are  merged  in  the  judgment  in  that  plea  men- 
tioned, and  also  assumes  to  set  up  such  judgment  as  an  estoppel  to  the 
plaintiff's  recovery  in  respect  of  the  promise  as  to  which  the  said  plea 
is  pleaded ;  and  also  for  that  the  said  plea  ought  to  have  been  pleaded 
as  an  ordinary  plea  in  bar,  inasmuch  as  the  supposed  defence  therein 
contained,  purposes  to  be,  that  the  causes  of  action  as  to  which  the  said 
plea  is  pleaded,  were  merged  in  the  said  judgment ;  and  for  that  it  does 
not  appear  how  or  why  the  said  judgment  should  be  an  absolute  and 
final  bar  and  preclusion  to  and  against  any  action  or  suit  by  the  plain- 
tiffs against  the  defendant,  as  a  member  of  the  said  bank ;  and  that  if 
the  said  plea  discloses  any  matter  of  defence  at  all,  such  matter  of 
defence  is  improperly  pleaded,  and  has  not  the  legal  operation  and 
effect  attempted  to  be  given  to  it  by  the  said  plea ;  and  for  that  the 
said  plea  is  inconsistent  and  repugnant,  inasmuch  as  it  avers  that  the 
plaintiffs  ought  not  to  be  admitted  or  received  to  say  that  the  defend- 
ant promised  as  in  the  said  second,  third,  and  last  counts  or  any  of  them 
mentioned,  whilst  the  said  plea  in  the  body  of  it  conclusively  shows  that 
the  defendant,  as  a  member  of  the  said  Bank  of  Australia,  did  so  pro- 
mise, and  that  judgment  was  recovered  upon  "^and  in  respect 
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of  such  promises  of  the  defendant,  and  the  non-performauice 


thereof.(a) 

(a)  In  1845,  the  Bank  of  Anstnlia,  then  being  in  peouniary  difficulties,  applied  to  the  Bank 
of  Austraiaaia  for  assittanee.  Upon  the  negotiation  of  the  loan,  an  agreement  was  entered  into 
by  the  directors  of  the  Bank  of  Australia  with  the  Bank  of  Australaeiay  which  contained  stipu-* 
lations,  some  of  which  the  directors  of  the  Bank  of  Australia  had  no  authority  to  enter  into. 
Various  sums  were  adTaneed  by  the  Bank  of  Australasia  to  the  Bank  of  Australia  in  punuanee 
of  the  agreement,  and,  on  the  30th  of  October,  1843,  a  balance  of  154,000/.  was  struck.  For 
this  amount  and  interest  a  promissory  note  was  signed  by  the  chairman  of  the  Bank  of  Austra- 
lia, pursuant  to  a  resolution  of  Uie  directors,  "  for  value  received,  for  and  on  behalf  of  the  Bank 
of  Australia."  The  shareholders  of  the  Bank  of  Australia  denied  the  liability  of  the  bank  to 
pay  this  note,  on  the  ground  that  the  directors  had  exceeded  their  powers.  An  action  was 
brought  on  this  note  against  BreiUat,  the  then  chairman  of  the  Bank  of  Australia,  in  the  Supreme 
Court  of  New  South  Wales,  in  which  action  a  verdict  was  found  for  the  defendant  under  the 
direction  of  DiCKCNSOir  and  A'Bbckbtt,  Js.,  against  the  opinion  of  Alfred  Stbpbbr,  C.  J.  Upon 
appeal  against  the  judgment  pronounced  upon  this  verdict,  it  was  held  by  the  Privy  Council  that 
the  directors  of  the  Bank  of  Australia  had  the  power  of  managing  partners  in  an  ordinary  bsak- 
ing  partnership,  and  that  amongst  such  powers  was  the  power  of  borrowing  money  for  the  par- 
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€fhann$tty  Serjt.  (with  whom  were  Gaseleej  Serjt.,  Hugh  Silly  and 
Weleh)y  for  the  plaintiffs. — ^As  the  defendant  has  stated  that  he  means 
to  object  to  the  declaration,  it  will  be  conyenient  to  begin  with  the  first 
count,  to  which  the  objection  applies.  That  count  sets  out  a  judgment 
recovered  in  the  Supreme  Court  of  New  South  Wales  against  a  party 
sued  as  nominal  defendant  on  behalf  of  the  bank  of  which  he  was  chair- 
man. Of  *that  bank  the  defendant  was  a  member  as  well  at  the  r4,/>^q 
time  when  the  cause  of  action  arose,  as  also  when  the  action  was  ^ 
brought,  and  when  the  judgment  was  recovered  in,  the  colonial  court. 
The  present  action  is  therefore  free  from  the  various  difficulties  which 
might  have  arisen  if,  at  one  of  those  periods,  the  defendant  had  not 
been,  or  had  ceased  to  be,  a  member  of  the  bank.  The  judgment  in 
reality  is  a  judgment  against  <<  the  defendant  and  others."  A  judg- 
ment in  a  foreign  or  in  a  colonial  court,  though  certainly  not  conclu- 
sive, is  primd  facie  to  be  considered  to  be  good.  The  onus  of  impeaching 
it  lies  on  the  defendant.  It  will  perhaps  be  contended,  that  in  the  colony 
the  defendant  could  not  have  been  sued  as  a  member  of  the  bank,  and 
that  the  plaintiffs  would  have  been  bound  to  have  recourse  to  the  provi- 
sions of  the  colonial  act ;  and,  it  may  be  urged,  that,  if  the  defendant 
could  not  have  been  sued  individually  in  the  colony,  he  cannot  be  sued 
individually  here.  It  will  also  probably  be  said,  that  the  defendant  is 
only  liable  to  be  proceeded  against  under  the  provisions  of  the  colonial 
act,  and  that  his  sole  liability  is,  to  execution  in  New  South  Wales. 
The  first  objection  proceeds  on  the  assumption  that  the'  provisions  of 
the  colonial  act  tally  with  those  of  the  British  Joint  Stock  Bank  Act;(a) 
and  cases  will  be  referred  to  in  which  it  has  been  held,  that,  under  the 
English  act,  the  remedy  of  a  creditor  is  against  the  public  officer  of  the 
company,  and  not  against  individual  members.  But  in  this  respect 
there  is  a  material  difference  between  the  provisions  of  the  two  acts. 
Now,  the  case  of  Steward  v.  Oreaves,  10  M.  k  W.  711,t  was  decided 
expressly  upon  the  10th  section  of  the  Joint  Stock  Bank  Act,  by  which 
act  the  Bank  of  England  waived  its  exclusive  privilege  upon  a  specific 
condition.  That  section  provides  <<  that  it  shall  be  lawful  for  the  plain- 
tiff to  cause  ^execution  upon  any  judgment,  decree,  or  order  r^c^orv 
obtained  by  him  in  any  such  action  or  suit,  to  be  issued  against  ^ 
the  property  and  effects  of  the  company ;  and  if  such  execution  shall 
be  ineffectual  to  obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  have  execution  in  satisfaction 
of  such  judgment  against  the  person,  property,  and  effects  of  any  share- 
holder; or,  in  default  of  obtaining  satisfaction  of  such  judgment,  &c., 

pose  of  diMhwging  llie  eziittng  lUbQlties  of  the  bank  until  the  assets  shoold  be  realised,  and 
that  the  cirenmstanee  of  the  agreement  for  the  loan  being  aoeompanied  with  stipulations,  some 
of  whieh  were  w/<ra  etres,  did  not  disoharge  the  Bank  of  Australia  from  liability  to  repay  the 
loan.  Bank  of  Australasia  «.  Breillat,  Chairman  of  the  Bank  of  Australia  (upon  an  appeal 
from  the  eolonlal  Judgment),  8  Moore,  Prirj  Oouaoll  Cases,  152. 
(a)  7  Q.  4,  0.  46. 
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from  any  shareholder,  against  the  person,  property,  and  effects  of  any 
person  who  was  a  shareholder  of  the  company  at  the  time  when  the 
cause  of  action  against  the  company  arose :  Provided  always,  that  no 
person  having  ceased  to  be  a  shareholder  of  the  company  shall  be  liable 
for  the  payment  of  any  debt  for  which  any  such  judgment,  &c.,  shall 
have  been  so  obtained,  for  which  he  would  not  have  been  liable  as  a 
partner  in  case  a  suit  had  been  originally  brought  against  him  for  the 
same,  or  for  which  judgment  shall  have  been  obtained  after  the  expira- 
tion of  three  years  from  the  time*  when  he  shall  have  ceased  to  be  a 
shareholder  of  sucli  company ;  nor  shall  this  act  be  deemed  to  enable 
any  party  to  a  suit  to  recover  from  any  individual  shareholder  of  the 
company,  or  any  other  person  whomsoever,  any  other  or  greater  sum 
than  might  have  been  recovered  if  this  act  had  not  been  passed." 

These  were  the  provisions  relied  upon  by  Parks,  B.,  in  the  judgment 
delivered  by  him  in  Chapman  v.  Milvain,  14  Jurist,  251.(a)  But  the 
colonial  act  contains  no  such  provisioi^.  In  Chapman  v.  Milvain  it 
was  held  that  the  public  officer  must  be  made  the  plaintiff.  But,  in 
Blewitt  V.  Gordon,  1  DowL  N.  S.,  815,(&)  it  was  held  that  the  words 
*6R11  ^'  '^^^  ^'^^^  laufuUjf  may  sue  the  public  officer  as  the  nominal  "^de- 
^  fendant,"  did  not  deprive  the  plaintiffs  of  their  common-law 
right  of  suing  members  of  the  company.  That  case  has  never  been 
overruled.  The  7th  section,  supr&,  667,  of  the  colonial  act  expressly 
reserves  the  ordinary  liabilities  of  the  shareholders.  Looking  at  this 
act,  it  is  evident  that  it  was  intended  to  give  to  the  creditors  of  the  bank 
a  cumulative  remedy.  The  powers  given  by  the  7th  section  of  the 
colonial  act  are  not  to  be  found  in  the  English  Bank  Act.  [Maule,  J. — 
Does  not  the  question  come  upon  the  exception  ?]  This  is  not  a  judg- 
ment against  the  defendant  solely.  The  Supreme  Court  of  New  South 
Wales  has  no  jurisdiction  beyond  the  limits  of  the  colony.  If  the  cred- 
itor can  enforce  his  judgment  only  by  execution,  he  is  without  remedy 
against  a  shareholder  who  neither  resides  in  the  colony  nor  has  property 
there.  It  is  submitted,  that,  even  in  the  colony,  a  creditor  is  not  bound 
to  sue  the  officer  of  the  bank,  but  may  bring  his  action  against  any 
member  with  respect  to  whom  it  can  be  shown  that  he  was  a  contractizig 
party.  Here,  the  defendant,  by  pleading  to  the  action,  admits  that  he 
is  within  the  jurisdiction  of  the  court  in  which  he  is  impleaded.  Th^ 
reason  why  a  party  is  allowed  to  sue  here  on  a  foreign  judgment,  is, 
that  such  judgment  is  evidence  of  a  debt,  and  the  onus  of  impeaching 
it  lies  on  the  other  side ;  Mason  v.  NichoUs,  14  M.  &  W.  118,t  which 
is  since  the  7  &  8  Vict.  c.  96 ;((?)  Hanmer  v.  White,  12  M.  &  W.  619.t 

(a)  Since  reported  19  Law  Joam.  Exch.  228,  5  Exoh.  61.t 

\h)  And  Bee  Beech  v.  Eyre,  5  M.  A  0.  421,  6  Soott,  N.  R.  327. 

(e)  The  9th  section  of  this  statate  is  similar  to  the  9th  section  of  7  Qeo.  4,  c.  46  (ante,  p.  680),  with 
this  additional  article,  "And  also,  subject  to  the  proTisions  hereinafter  contained,  upon  the  profits 
and  effects  of  every  shareholder  and  former  shareholder  thereof,  as  if  every  individual  shareholder 
and  former  shareholder  had  been  by  name  a  party  to  Such  proceedings ;  and  that  it  shall  be  lawfol 
for  the  plaintiff  to  cause  execution  upon  any  Judgment  obtained  by  him  in  any  such  action  or  suit 
against  the  company,  to  be  iasaed  against  the  property  and  effects  of  the  company." 
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♦Upon  the  demarrer  to  th«  fourth  plea,  the  question  is,  whether,  -* /509 
ftssiuning  the  declaration  to  be  good,  that  plea  affords  a  suffi*  L 
cient  answer.  To  what  extent  does  the  plea  establish  the  non-residence 
within  the  colony  ?  It  excludes  the  defendant's  being  resident  at  the 
time  the  action  against  Breillat  was  brought  on  which  the  judgment  was 
giren.  Consistently  with  this  allegation  the  defendant  may  haye  been 
resident  in  the  colony  until  shortly  before  the  bringing  of  that  action.(a) 
It  is  submitted  that  the  plea  should  have  negatived  the  residence  in 
the  colony  at  any  time  before  action  brought.  At  all  events,  it  should 
have  stated  that  the  defendant  had  no  property  within  the  colony.  The 
plea  alleges  that  the  defendant  had  not  at  any  time  notice  or  know- 
ledge of  the  sxmmionB,  the  process,  or  the  proceedings.  This  allegation 
must  be  understood  as  merely  denying  actual  notice  or  knowledge; 
whereas,  supposing  notice  to  be  necessary,  notice  to  an  agent,  although 
it  should  never  have  been  communicated  to  the  defendant,  would  have 
been  sufiBcient ;  VaD^e  v.  Dumergeon,  18  Law  Journ.  N.  S.  (Exch.) 
878.(i)  So,  notice  left  at  the  last  known  place  of  abode  within  the 
eolony  might,  for  anything  which  appears  here,  be  sufficient ;  Becquet 
and  Others  1;.  MacOarthy,  2  B.  &  Ad.  951  (E.  C.  L.  R.  vol.  22); 
Cowan  V.  Broadwood,  1  M.  &  Gt.  882  (E.  C.  L.  B.  vol.  39),  2  Scott, 
N.  R.  128 ;  Reynolds  t^.  Fenton,  8  C.  B.  187  (E.  C.  L.  R.  vol.  64). 

With  respect  to  the  replication  to  the  fourth  plea,  it  is  a  sufficient 
answer  to  the  fourth  plea,  assuming  that  the  fourth  plea  can  be  sup- 
ported. It  sets  out  foreign  law,  which  is  to  be  dealt  with  here  as 
matter  of  fact.  *[Maulb,  J. — ^Whether  the  law  of  a  foreign  r*goq 
country  is  binding  or  not  in  a  particular  case,  is  matter  of  law  ^ 
here  and  elsewhere.] 

The  tenth  plea  is  bad  in  form  and  in  substance.  The  plea  attempts 
to  set  up  an  estoppel,  but  it  prays  that  the  plaintiffs  may  be  precluded 
from  asserting  what  the  defendant  admits  to  be  true,  namely,  that  the 
defendant  promised  as  alleged  in  the  declaration.  If  the  plea  is  to  be 
regarded  as  a  plea  of  judgment  recovered,  not  only  are  the  commence- 
ment and  the  conclusion  informal,  but  the  plea  is  bad  in  substance,  as 
not  showing  any  merger  of  which  our  courts  can  take  notice:  The 
General  Steam  Navigation  Company  v.  Guillou,  11  M.  &  W.  387  ;t 
'Smith  V.  NicoUs,  6  New  Cases,  208  (E.  C.  L.  R.  vol.  85). 

Willesj  contrit. — The  first  count  of  the  declaration  is  bad.  No  founda- 
tion is  laid  for  the  promise  which  the  defendant  is  alleged  to  have  made, 
except  the  colonial  judgment  obtained  under  the  provisions  of  the  colo- 
nial act.     Now,  that  act  gives  the  judgment-creditor  a  remedy  against 

(a)  There  appears  to  be  an  ambiguity  about  the  words  "  or  at  any  time  nnce,"  which  may  mean 
either  <' since  the  bringing  of  the  action,  and  since  the  recovery  of  the  judgment,"  or  since  the 
latter  period  only ;  in  whieh  ease  the  defendant  might»  within  the  terms  of  the  plea,  have  been 
resident  within  the  colony  from  the  commencement  of  the  action  to  the  recoTcry  of  the  judgment, 
txelunve, 

(()  Sinc«  reported,  4  Exoh.  290.t 
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the  property  of  persons  who  were  members  of  the  bank  for  the  time 
being,  t.  e.  at  the  time  of  the  award  of  execution,  bat  nothing  farther. 
It  is  said  that  the  colonial  act  gives  a  camulative  remedy;  bat  no 
ground  is  shown  for  that  assertion.  Supposing,  however,  the-  remedy 
to  be  so  far  cumulative  that  the  plaintiffs  might  have  either  sued  tl^ 
defendant  upon  the  original  cause  of  action,  or  brought  their  action 
against  the  chairman,  they  have  made  their  election.  Professor  Story 
says,(a)  «  Suppose  a  contract  by  the  law  of  our  country  to  involve  no 
personal  obligation — as  was  supposed  to  be  the  law  of  France  in  a  par- 
♦fiftdl  *^®^^*''  ^*^®  which  came  in  judgment  (() — ^but  merely  to  confer  a 
^  *right  to  proceed  in  rem,  such  a  contract  would  be  held  every- 
where to  involve  no  personal  contract  whatsoever."  So,  here,  the  right 
to  sue  the  chairman  being  conferred  by  statute,  the  recoveror  of  a  judg- 
ment against  the  chairman  can  enforce  the  judgment  so  obtained,  only 
by  the  mode  pointed  out  by  the  statute. 

In  the  fourth  plea  the  defendant  insists  that  he  is  not  responsible  for 
the  acts  or  defaults  of  an  agent  appointed,  not  by  himself,  but  by  the 
act  of  a  legislature  to  which  he  was  a  stranger,  and  by  whose  acts  he 
was  not  bound.  It  is  contrary  to  natural  justice  to  proceed  against  a 
party  who  is  not  within  the  jurisdiction  of  the  court  in  which  proceed- 
ings are  commenced  and  carried  on,  and  who  has  no  notice  of  such 
proceedings :  Reynolds  v.  Fenton,  8  C.  B.  187  (E.  C.  L.  R.  vol.  64) ; 
Becquet  t;.  MacCarthy,  2  B.  &  Ad.  951  (E.  C.  L.  R.  vol.  22);  Buchanan 
V.  Rucker,  1  Campb.  63 ;  Ferguson  v.  Mason,  11  A.  k  E.  170  (E.  C.  L. 
R.  vol.  39) ;  Story's  Conflict  of  Laws,  sect.  546,  647,  &c. 

The  tenth  plea  is  a  good  plea  in  bar  in  substance ;  and  the  supposed 
informality  in  the  prayer  of  judgment  is  not  material.  The  plea  shows, 
that,  by  the  colonial  enactment,  the  judgment  recovered  against  the 
chairman  was  final  and  conclusive.  In  Smith  v.  Nicolls,  5  New  Cases, 
208  (E.  C.  L.  R.  vol.  35),  the  plea  was  held  bad  for  the  want  of  such 
an  allegation :  General  Steam  Navigation  Company  v.  Guillou,  11  M. 
&  W.  877  ;t  Story's  Conflict  of  Laws,  sect.  609,  510,  622,  608,  604, 
605,  &c. 

Channelly  Serjt.,  in  reply. — The  cases  upon  the  Bank  Act  do  not 
apply.  The  colonial  act,  ss.  5,  7  (suprdr,  666,  667),  gives  a  right  to 
reimbursement  and  contribution.  By  taking  a  share  in  the  bank,  the 
*fi8^1  ^^^®^^*^*  constituted  *the  persons  by  whom  the  affairs  of  the 
^  bank  were  conducted,  his  agents  in  everything  connected  with 
the  affairs  of  the  bank. 

The  tenth  plea  admits  the  liability  of  the  defendant  upon  the  original 
contract ;  and,  although  a  colonial  judgment  works  a  merger  in  the 
colony,  it  is  otherwise  in  the  courts  of  this  country,  where  no  foreign 

(a)  Conflict  of  Laws,  267. 

(6)  Melan  o.  Fit^amea,  1  B.  A  P.  188 ;  orerraled  in  Imlay  «.  Ellefiion,  2  Bast,  453,  455.    Aod 
NO  Pedder  v.  MacMaster,  8  T.  R.  009;  Mure  o.  Kaye,  4  Tannt  34,  40;  8  Mann.  A  B.  40,  n. 
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or  colonial  judgment  is  treated  as  matter  of  record :  Smith  v.  Nicolls ; 
Robertson  v.  Sir  William  John  Strath,  5  Q.  B.  941  (E.  G.  L.  R. 
vol.  48). 

Wilde,  G.  J. — It  appears  to  me  that  the  declaration  is  sufficient,  and 
that  both  the  fourth  and  the  tenth  pleas  are  bad. 

The  objection  to  the  declaration  is  to  the  first  count.  That  count 
states  that  the  defendant  was  a  member  of  a  banking  company  acting 
under  a  colonial  statute ;  a  statute  which  may  be  assumed  to  have  been 
obtained  at  the  request  of  the  parties.  It  provides,  that  one  member 
holding  a  principal  office  in  the  company,  may  sue  and  be  sued,  instead 
of  the  whole  body ;  and  that  execution  may  issue  against  the  property 
of  the  other  members  of  that  body.  But,  while  giving  this  benefit  to 
the  company,  the  act  provides  that  it  shall  not  vary  the  rights  or  the 
liabilities  of  the  parties.  Now,  independently  of  the  colonial  act,  the 
defendant  would  have  been  liable  in  respect  of  the  demand  for  which 
the  defendant  is  now  sued ;  and,  if  the  judgment  had  been  recovered 
in  an  action  brought  against  all  the  members  jointly,  an  action  of  debt 
or  assumpsit  would  clearly  have  lain  against  the  defendant  upon  that 
judgment. 

The  first  objection  taken  to  the  count  is,  that  the  remedy  given  by 
the  colonial  act  upon  the  judgment,  is  not  against  the  person  of  the 
shareholder,  but  is  ^limited  to  execution  against  the  goods  of  r-i^f^or* 
those  who  are  partners  at  the  time  the  execution  issues.  I  think  ^ 
this  is  not  so ;  but  that  the  effect  of  the  colonial  act  is  to  extend  the 
effect  of  the  judgment.  The  first  count  of  the  declaration  shows,  that, 
under  the  colonial  act,  all  previous  rights  and  liabilities  of  the  parties 
were  reserved.     These  are  sufficient  to  bind  the  defendant. 

The  fourth  plea  states  that  the  defendant  had  not  at  any  time  notice 
or  knowledge  of  any  summons  or  process,  or  of  the  proceedings  in  the 
action  in  the  colonial  court.  Suppose  he  had  no  notice.  The  first 
count  declares  that  the  defendant  was  dealing  witli  the  public  upon  the 
terms  of  the  colonial  act,  and  that  he  assented  to  the  chairman's  being 
considered,  for  all  purposes  connected  with  the  suit,  as  his  representa- 
tive. For  these  reasons  I  think  the  fourth  plea  bad,  and  that  it  there- 
fore becomes  unnecessary  to  consider  the  objections  which  have  been 
raised  to  the  replication  to  that  plea. 

The  tenth  plea  denies  the  right  of  the  plaintiffs  to  sue  upon  the  ori- 
ginal causes  of  action,  on  the  ground  that  these  causes  of  actioi^  were 
merged  in  the  judgment  obtained  against  the  chairman:  Where  a  secu- 
rity of  a  higher  nature  is  taken  for  a  demand  of  a  lower  nature,  the 
latter  is  merged  in  the  former ;  and  therefore,  in  the  colony  of  New 
South  Wales,  where  the  judgment  recovered  against  the  chairman  is  a 
security  of  a  higher  nature  than  the  debt  upon  which  it  was  founded,  a 
merger  no  doubt  took  place.  This  merger  was,  however,  confined  to 
the  district  in  which  the  judgment  recovered,  being  there  conclusive, 
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wafl  a  security  of  a  higher  nature  than  the  debt  upon  which  it  was 
founded.  But  in  England  the  colonial  judgment,  which  stands  upon 
the  same  footing  as  a  foreign  judgment,  is  not  a  seci^rity  of  a  higher 
*f\f<71  ^^^^^^  ^^^^  ^^^  prior  simple  ^contract  debt.(a}  The  principle 
^  of  merger,  therefore,  does  not  apply.  Any  doubt  upon  that 
subject  is  removed  by  the  case  of  Houlditch  v.  The  Marquess  of  Done* 
gal,  8  Bligh,  N.  S.  301,  in  which  the  House  of  Lords  decided  that  a 
foreign  judgment  is  not  conclusive,  but  is  merely  primd  facte  evidence, 
reversing  a  contrary  decision  in  the  Court  of  Chancery  in  L-eland. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  judgment. 

Maule,  J. — During  part  of  the  argument  I  was  not  present ;  and, 
as  the  rest  of  the  court  are  clear  that  the  plaintiffs  are  entitled  to  judg- 
ment on  the  whole  record,  I  shall  not  depart  from  them.  With  respect 
to  the  sufficiency  of  the  first  count  and  the  badness  of  the  fourth  plea, 
I  fully  concur  with  what  has  fallen  from  the  Lord  Chief  Justice.  With 
respect  to  the  tenth  plea,  I  am  not  so  clear. 

Crbsswbll,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.  From  the  pleadings  it  appears  that  the  defendant  was  a 
member  of  a  company  who  must  be  ti^en  to  have  been  a  consenting 
party  to  the  passing  of  the  colonial  act.  He  must,  therefore,  be 
regarded  as  having  agreed  that  suits  upon  contracts  entered  into  by 
the  company,  might  be  brought  against  the  chairman,  and  that  the 
chairman  should  for  all  purposes  represent  him  in  such  actions.  Being 
his  own  appointed  agent,  he  had  notice  of  the  proceedings.  If  he  had 
been  resident  in  the  colony,  he  could  not  have  made  himself  party  to 
the  action,  or  in  any  manner  personally  interfered  in  the  proceedings. 
nct^oo-i  *The  5th  section  of  the  act  extends  the  remedy  by  execution 
^  to  new  shareholders  who,  but  for  this  enactment,  would  hot 
have  been  liable  upon  contracts  to  which  they  were  not  originally 
partiep.  Then  comes  the  7th  section,  which  reserves  all  liabilities  the 
parties  would  otherwise  have  been  under.  The  object  of  the  act  was 
to  create  an  additional  remedy.  It  contains  no  exemption  from  liabi- 
lity. I  think,  therefore,  that  the  first  count  of  the  declaration  is  good, 
and  that  the  fourth  plea  shows  no  sufficient  answer  to  it. 

The  tenth  plea,  which  is  pleaded  to  the  subsequent  counts  framed 
on  that  cause  of  action  upon  which  the  judgment  declared  upon  in  the 
first  count  was  founded,  does  not  affect  the  contracts  declared  upon  in 
those  counts ;  it  relates  only  to  the  manner  of  proceeding  for  the  pur- 
pose of  enforcing  payment.  It  may  be  true,  that,  in  the  colony,  no 
further  proceeding  could  be  taken.  There,  the  debt  had  become  mat- 
ter of  record,  but  it  is  not  so  in  the  English  courts.  Here,  the  right 
to  sue  upon  the  original  causes  of  action  remains,  there  being  in  our 

(o)  No  action  of  debt  m  on  matter  of  record,  would  hare  Iain  here  upon  tbe  colonial  judgment 
The  remedy  would  have  been  either  by  action  of  debt  quan  ex  eontraetu,  in  which  a  defttidant 
might  formerly  hare  waged  hia  law,  or  by  action  of  assumpgit 
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courts  no  merger  of  those  causes  of  action  in  a  higher  remedy.     I 
think,  therefore,  that  the  tenth  plea  is  ako  had. 

Talfoubd,  J. — I  am  of  the  same  opinion.  As  to  the  first  question, 
it  appears  to  me  that  the  first  count  discloses  a  good  cause  of  action. 
The  object  of  the  colonial  law  was,  not  to  take  away  any  remedies 
which  the  creditor  of  the  bank  would  otherwise  have  had,  but  to  give 
additional  and  peculiar  remedies. 

The  second  question  is,  whether  the  fourth  plea  presents  any  answer 
to  the  cause  of  action  set  forth  in  the  first  count.  That  plea  states 
that  the  defendant  was  never  resident  in  New  South  Wales,  and  had 
no  notice  of  the  proceedings.  The  answer  to  that  is,  that  the  defend- 
ant was  a  member  of  a  partnership  carrying  on  ^business  in  the  r^ooq 
colonies,  and  was  contented  to  leaye  his  property  there  to  be  regu-  ^ 
lated  by  the  law  of  the  colony. 

The  case  of  Smith  v.  NicoUs,  7  Scott,  147,  6  New  Ca.  208,  is  con- 
clusive against  the  tenth  plea.  It  would  be  absurd  to  hold  that  a  colo- 
nial judgment  was  in  this  country  merely  matter  of  inducement  to  a 
promise,  and  yet  that  it  operated  as  a  bar  to  an  action  on  the  causes  of 
action  upon  which  that  judgment  was  founded. 

Judgment  for  the  plaintifb.(a) 

(a)  And  f m  EMtriek  v.  The  Derbyshin,  Ao.»  Railway  Compaoji  9  Bxob.  149.t 


BUTTIGIEG  V.  BOOKER  and  Another.    June  1. 

To  an  action  by  the  payee  against  the  aeeeptori  of  two  bills  of  exchange,  the  defendants 
pleaded, — that  the  Mils  were  accepted  by  them  and  one  B.,  and  not  by  them  alone ;  that, 
before  the  bilb  became  due,  and  before  the  delirery  thereof  to  the  plaintiff,  they  were  and 
continaally  from  the  time  of  thoir  acceptance  had  been  in  the  hands  of  the  drawers  for  ralae, 
and  had  not  been  daring  all  that  time  delivered  orer  to  the  plainUff  by  the  drawers,  and  so 
«ODtiniied  from  the  times  ef  their  beeoming  due  until  the  making  of  the  agreement  after 
mentioned ;  that,  whilst  the  bilb  were  so  in  the  hands  of  the  drawers,  and  before  the  delivery 
thereof  to  the  plaintiff,  it  was  agreed  between  the  drawers  and  the  defendants  and  B.,  that,  in 
consideration  of  the  defendants  and  B.  paying  the  drawers  600^.  in  settlement  of  their 
Aceonnts,  the  drawers  engaged  to  accept  their  (the  defendants'  and  B.*s)  dividend  of  2«.  9d. 
in  the  pound  on  (amongst  others)  the  bills  in  question,  and  which  the  drawers  bound  them- 
selves  to  deliver  to  the  defendants  and  B.  within  *one  month,  receiving  the  said  dividend  on 
cadi  acoeptanoc  as  it  should  be  delivered  up, — the  defendants  and  B.  being  at  liberty  to  pay 
the  said  composition  on  the  said  bills  at  any  time  within  one  month,  and  to  tender  the  same 
at  a  certain  place ;  that  a  penalty  of  500{.  was  to  be  paid  on  default  by  either  side ;  that  the 
MOL  were  paid  by  the  defendants  and  B.  to  the  drawers  in  settlement  of  the  said  accounts, 
mnd  the  coupositioii  duly  tendered ;  that  the  drawers  refused  to  accept  the  dividends  tendered, 
and  failed  to  deliver  up  the  acceptances,  but  afterwards,  in  fraud  and  violation  of  the  agree- 
ment,  delivered  the  bills  declared  on  to  the  plaintiff;  and  that  the  plaintiff  took,  and  held  the 
bills  with  notice  of  the  premises : — 

Held,  that,  assuming  the  plea  to  contain  a  defence  to  the  action,— which  the  court  inclined  to 
think  it  did  not, — it  was  well  put  in  issue  by  the  general  replioation  de  injund. 

To  ft  similar  plea,  alleging  the  agreement  to  have  been  made  between  the  plaintiffs,  through  the 
drawers  as  their  agents,  and  the  defendants  and  B.,  and  averring  the  payment  of  the  500(. 
and  the  tender  of  the  dividend  to  the  drawers,  with  notice  to  the  plaintiff,— but  not  alleging 
Chat  the  agreement  lo  take  the  dividend  was  accepted  by  the  plaintiff  in  satisfaction  or  sub- 
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stitiitioii  of  the  eontraci  on  the  bUl%--«]ie  ]>Uiiiliff  r0|iliod  "  that  U  wm  not  agreed  by  and 
between  the  plaintiff,  by  and  tbrongb  the  drawers  as  their  agents,  and  the  defendant*,  in 
manner  and  form  as  in  the  plea  alleged  :"— 

^eld,  that  the  plea  was  bad  in  sabttanoe. 

Whether  the  replioation  was  good,  ^wcrre. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
*RQ01  ^^^  ^^  certain  persons  using  the  *name  and  style  of  M'Dowell 
^  &  Sons,  to  wity  on  the  8d  of  July,  1847,  in  parts  beyond  the  seas, 
made  their  bill  of  exchange,  directed  to  the  defendants,  and  thereby 
required  the  defendants  to  pay  to  the  plaintiff  250L  sixty  days  after 
sight,  and  then  delivered  the  same  to  the  plaintiff;  that  the  defendants 
afterwards  saw  and  accepted  the  said  bill,  &c.,  and  that  sixty  days, 
&c.,  had  elapsed  before  the  commencement  of  the  suit,  &c 

There  was  a  second  count  upon  a  similar  bill  for  2251.  lis.  6d.,  and 
also  counts  for  money  paid  and  for  money  due  upon  an  account. stated*^ 

The  defendants  pleaded, — eighthly,  to  the  first  and  second  counts 
respectively,  that  the  two  bills  in  those  counts  respectively  mentioned 
were  accepted  by  the  defendants  and  one  William  Lane  Booker,  and 
not  by  the  defendants  alone ;  and  that,  at  the  time  they  respectively 
became  due,  and  before  the  delivery  thereof  to  the  plaintiff  as  therein- 
after mentioned,  the  said  two  bills  were  and  had  been  continually  from 
the  time  of  their  acceptance  in  the  hands  of  the  said  M'Dowell  t  Sons 
for  value,  aud  had  not  been  during  all  that  time  delivered  over  to  the 
plaintiff  by  M'Dowell  k  Sons,  and  so  continued  from  the  times  of  their 
becoming  due  until  the  time  of  making  the  agreement  thereinafter  men- 
tioned ;  that,  whilst  the  said  bills  were  so  in  the  hands  of  M'Dowell  k 
♦BQll  ^™  ^^^  value,  and  before  *the  said  delivery  thereof,  it  was 
-'  agreed  by  and  between  McDowell  &  Sons  and  the  defendants 
and  W.  L.  Booker,  that,  in  consideration  of  the  defendants  and  W.  L. 
Booker  paying  to  McDowell  &  Sons  5002.  in  settlement  of  their  (the 
said  M'Dowell  k  Sons'  and  the  defendants'  and  W.  L.  Booker's)  dif- 
ferences of  account,  they,  M'Dowell  k  Sons,  thereby  agreed  to  accept 
their,  the  defendants'  and  W.  L.  Booker's,  dividend  of  2s.  9d.  in  the 
pound  on  the  following  bills  accepted  by  the  defendants  and  W.  L. 
Booker,  and  which  M'Dowell  &  Sons  bound  themselves  to  deliver  to 
the  defendants  and  W.  L.  Booker  within  one  month  of  the  date  of  that 
agreement,  receiving  the  said  dividend  on  each  acceptance  as  it  should 
be  delivered  up,  that  is  to  say,  [here  followed  an  enumeration  of  the 
acceptances  of  the  defendants  and  W.  L.  Booker  in  favour  of  several 
persons,  amongst  which  was  an  item  of  «  G.  Buttigieg,  4752.  lis.  6(2.," 
the  amount  of  the  two  bills  declared  on],  it  being  clearly  understood 
between  the  said  M'Dowell  k  Sons  and  the  defendants  and  W.  L. 
Booker,  that  the  defendants  and  W.  L.  Booker  were  to  be  at  liberty  to 
pay  the  said  composition  of  2s.  9d,  in  the  pound  on  the  said  accept- 
ances, at  any  time  within  one  month,  and  to  tender  the  same  at,  &c., 
where  such  settlement  should  take  place  accordingly,  the  said  M'DoweD 
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ft  Sons  holding  them,  the  defendants  and  W.  L.  Booker,  harmless  from 
any  further  liability  on  the  said  acceptances ;  but,  in  default  of  the  ful- 
filment of  that  agreement  within  the  time  specified,  on  either  side,  the 
defaulter  to  be  subject  to  a  penalty  of  500Z.,  as  liquidated  damages : 
that,  the  said  agreement  being  so  made,  and  whilst  M'Dowell  ft  Sons 
were  the  holders  of  the  said  bills,  the  defendants  and  W.  L.  Booker 
did  pay  to  M'Dowell  ft  Sons,  and  M'Dowell  ft  Sons  accepted  from  the 
defendants  and  W.  L.  Booker  the  said  sum  of  5002.  in  settlement  of 
the  said  differences  of  "^account ;  and  that  they,  the  defendants  r^^f^qq 
and  W.  L.  Booker,  further  were  ready  and  willing,  within  one  *- 
month  from  the  date  of  the  agreement,  to  pay  the  said  composition  on 
the  said  acceptances,  and  did,  within  one  month,  tender  the  same  to  the 
said  M'Dowell  ft  Sons,  at,  ftc. ;  and  that  they,  the  defendants  and  W. 
L.  Booker,  had,  from  the  time  of  making  the  agreement  hitherto, 
always  been  ready  and  willing  to  perform  the  said  agreement  in  all 
things, — of  all  which  the  said  M'Dowell  ft  Sons  then  had  notice :  that 
M'Dowell  ft  Sons  refused  to  accept  the  said  dividend  so  tendered,  and 
failed  to  deliver  up  the  acceptances  to  the  defendants  and  W.  L. 
Booker,  on  the  tender  being  made :  that  the  said  two  acceptances  in 
the  first  two  counts  respectively  mentioned  were  the  same  as  the  accept- 
ances of  the  defendants  in  the  agreement  mentioned  in  favour  of  G. 
Buttigieg  for  475i.  11«.  6rf.,  and  upon  which  the  said  dividend  was  ten- 
dered as  aforesaid:  that  afterwards,  and  after  the  agreement,  M'Dowell 
&  Sons  delivered  the  said  bills  over  to  the  plaintiff,  in  fraud  and  viola- 
tion of  the  agreement,  and  which  was  the  delivery  in  the  said  first  and 
second  counts  respectively  mentioned ;  and  that  the  plaintiff  took  the 
said  bills  with  notice  of  the  said  premises,  and,  with  such  notice,  from 
thence  continually  had  held  and  still  held  the  same, — ^verification. 

To  this  plea  the  plaintiff  replied  de  injurid;  and  the  defendants 
demurred  specially  to  the  replication,  on  the  ground  that  the  general 
replication  de  injurid  is  inapplicable  to  a  plea  in  accord  and  satisfaction. 
Joinder. 

^The  defendants  further  pleaded,  ninthly,  to  the  first  and  second 
counts,  that  the  bills  in  those  cotmts  respectively  mentioned  were 
accepted  by  the  defendants  and  W.  L.  Booker ;  and  that,  after  the 
acceptance  of  the  bills,  and  after  they  became  due,  it  was  agreed 
between  the  plaintiff,  by  and  through  M'Dowell  ft  Sons,  as  his  agents, 


[*69S 


*and  the  defendants  and  W.  L.  Booker  [setting  out  an  agree- 
ment to  the  same  effect  as  that  stated  in  the  eighth  plea,  except 
that  the  plaintiff,  instead  of  M'Dowell  ft  Sons,  bound  himself  to  accept 
the  dividend  of  2«.  9d.  in  the  pound,  and  to  deliver  up  the  acceptances] : 
that  the  defendants  and  W.  L.  Booker  paid,  and  M'Dowell  ft  Sons 
accepted  and  received,  the  5002.,  according  to  the  agreement,  and  the 
defendants  and  W.  L.  Booker  tendered  the  dividend  at,  ftc,  according 
to  the  agreement, — of  all  which  the  plaintiff  had  notice :  and  that  the 
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plaintiff  refused  to  accept  the  dividends,  and  failed  to  delirer  up  the 
acceptances,  &c., — ^verification. 

To  this  plea  the  plaintiff  replied,  that  it  was  not  agreed  by  and  between 
the  plaintiff,  by  and  through  the  said  M'Dowell  &  Sons,  as  his  agents, 
and  the  defendants,  in  manner  and  form  as  in  the  ninth  plea  alleged. 

Special  demurrer,  and  joinder. 

Wordsworth^  in  support  of  the  demurrers. — The  replication  de  injurid 
is  inapplicable  to  the  eighth  plea,  which  is  a  plea  in  accord  and  satis- 
faction. Where  the  plea  amounts  to  matter  of  dischargej  and  not  of 
excuse,  de  injurid  is  not  the  proper  replication :  Jones  v.  Senior,  4  M. 
k  W.  128,t  6  Dowl.  P.  C.  701.  [Cresswbll,  J.— How  is  this  a  plea 
in  discharge  ?]  It  sets  up  an  agreement  whereby  the  defendants  are 
discharged  from  their  implied  promise  to  pay  the  amount  of  the  bills  to 
the  plaintiff.  [Gresswell,  J. — Rather,  the  defence  suggested,  is,  that 
the  defendants  never  did  promise  at  all.]  At  all  events,  the  plea  is  an 
argumentative  denial  of  the  promise  alleged  in  the  declaration.  In  2 
Wms.  Saund.  295  a,  n.  ((2),  it  is  said :  ^^  This  replication  is  not  to  be 
allowed  where  the  plea  is  in  denial,  and  not  in  excuse ;  as,  where  it 
*fift41  *°^^^^*^  *^  ^^®  *general  issue,  or  where,  in  assumpsit  or  debt, 
^  the  plea  amounts  to  a  denial,  either  direct  or  argumentative,  of 
the  contract,  or  the  breach  of  it,  on  which  the  action  is  founded,"— 
citing  Solly  v.  Neish,  2  C.  M.  &  R.  855,t  4  Dowl.  P.  C.  228.  [Maulb, 
J. — The  new  rules  of  pleading  give  rise  to  a  diflSculty  in  eases  of  this 
sort :  the  plea  of  non  assumpsit  is  not  allowed ;  and  those  matters  must 
be  specially  set  out  which  prevent  the  inference  arising  from  the  draw- 
ing and  delivery  of  the  bill,  from  holding  good  in  the  particular  case. 
If,  therefore,  the  plaintiff  is  precluded  from  putting  all  these  matters  in 
issue,  and  is  confined  to  a  traverse  of  some  one  material  allegi^tion  in 
the  declaration,  he  is  placed  at  great  disadvantage.}  Then^  the  replica- 
tion  to  the  ninth  plea  is  also  bad,  inasmuch  as  it  puts  in  issue  two 
material  questions,  not  only  traversing  the  fact  of  the  agreement,  but 
also  that  it  was  made  with  M'Dowell  &  Sons  as  agents  of  the  plaintiff. 
The  traverse  is  also  too  narrow,  denying  only  the  agreement  between 
the  plaintiff  and  the  defendants,  whereas  the  plea  alleges  an  agreement 
between  the  plaintiff  and  the  defendants  and  W.  L.  Booker, — Stephen 
on  Pleading,  6th  edit.  pp.  279,  280. 

Warren,  contri. — The  agreement  set  out  in  the  eighth  plea  affords 
no  defence  against  the  plaintiff's  right  to  recover  on  the  hills.  In 
Mitchell  V.  Craig,  10  M.  &  W.  867,t  2  Dowl.  N.  S.  252,  to  a  declara- 
tion  against  the  acceptor  of  a  bill  of  exchange  for  16/.  12«.,  drawn  by 
F.  &  G.,  and  endorsed  by  them  to  the  plaintiff,  the  defendant  pleaded, 
— ^first,  that,  after  the  bill  became  due^  F.  k  G.,  being  then  the  holders, 
applied  to  the  defendant  for  payment  of  the  bill ;  that  the  defendant 
paid  them  72.  2i.,  which,  together  with  the  price  of  a  horse  which  the 
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defendant  had  sold  to  F.  &  G.,  and  the  price  of  which  it  was  p^tz^q;- 
^agreed  between  them  should  be  set  off  and  allowed  against  the  *- 
defendant's  acceptance,  F.  &  G.  accepted  in  satisfaction  and  discharge 
of  the  bill ;  and  that  the  bill  was  not  endorsed  to  the  plaintiff  until  after 
the  said  satisfaction  and  discharge,  and  after  it  became  due, — secondly, 
that,  before  the  bill  came  into  the  possession  of  the  plaintiff,  it  was 
endorsed  in  blank  by  F.  &  G.  to  G.  &  Co.,  and  that,  after  it  became 
due,  it  being  then  in  the  hands  of  C.  &  Co.,  F.  &  G.  gave  C.  &  Co. 
another  bill,  accepted  by  them,  for  the  same  amount,  which  C.  &  Co. 
received  on  account  of  the  first-mentioned  bill,  and  which  was  paid  by 
F.  k  G.  at  maturity ;  that,  after  the  second  bill  was  so  given,  the  defend- 
ant paid  to  F.  &  G.  IL  2«.,  &c.  (as  in  the  first  plea) ;  and  that,  at  the 
time  of  the  giving  of  the  second  bill  by  F.  &  G.  as  aforesaid,  and  at  the 
time  of  the  said  settlement  between  the  defendant  and  F.  &  G.,  the  bill 
in  the  declaration  mentioned  remained  in  the  hands  of  C.  &  Co.,  and 
was  not  endorsed  to  the  plaintiff  until  after  the  giving  of  the  second 
bill  by  F.  &  G.,  nor  until  after  it  became  due.  To  each  of  these  pleas 
the  plaintiff  replied,  <<  that  the  said  plea,  and  the  statements  therein 
contained,  in  manner  and  form  as  the  same  are  therein  pleaded,  are  not 
true  in  substance  and  in  fact — concluding  to  the  country.  It  was  held, 
on  special  demurrer,  that  the  replication  was  bad,  as  being  an  informal 
de  injurid;  and  that  the  pleas  were  bad  in  substance,  because  they  did 
not  show  that  the  sum  paid  by  the  defendant,  together  with  the  price 
of  the  horse,  equalled  the  amount  of  the  bill  declared  on.  The  replica- 
tion de  injurid  is  the  proper  replication,  assuming  the  plea  to  be  good. 
If  it  amounts  to  any  defence  at  all,  the  eighth  plea  sets  up  an  excuse 
for  the  non-performance  of  the  contract  in  the  first  and  second  counts 
respectively  alleged, — that  excuse  being,  that  ^something  like  a  r^^r^qr^ 
fraud  has  been  committed  upon  the  defendants.  There  are  many  ^ 
cases  to  show,  that,  where  fraud  is  of  the  essence  of  the  plea,  de  injurid 
is  the  proper  replication  to  put  it  in  issue.  Thus,  in  Tolhurst  v.  Notley, 
11  Q.  B.  406  (E.  C.  L.  R.  vol.  68),  Lord  Dbnman  says :  "  The  rule  is, 
that,  wherever  fraud  is  of  the  essence  of  the  defence,  de  injurid  may 
be  replied.  Now,  here,  if  the  fraud  be  not  of  the  essence  of  the  defence 
(and  whether  it  be  so  or  not  I  do  not  say),  the  defendant  has  so  pleaded 
as  to  induce  the  plaintiff  to  suppose  that  fraud  is  relied  upon.  I  there- 
fore think  the  case  is  not  taken  out  of  the  rule.''  See  also  Bennett  v. 
Bull,  1  Exch.  698,t  Humphreys  v.  O'Connell,  7  M.  &  W.  870,t  9 
Dowl.  P.  C.  213,  and  Herbert  v.  Sayer,  5  Q.  B.  965  (E.  C.  L.  R.  vol, 
48),  2  D.  A;  L.  49,  1  Dav.  k  M.  728.  There  is  no  ground  for  saying 
that  the  plea  contains  an  argumentative  denial  of  the  contract  alleged 
in  the  declaration ;  Robinson  v.  Little,  9  Q.  B.  602  (E.  C.  L.  R.  vol. 
58),  6  D.  &  L.  246.  For  the  same  reasons,  the  ninth  plea  is  bad,  and 
the  replication  thereto  good. 

Wordsworthj  in  reply. — The  ninth  plea,  at  all  events,  is  a  good  answer. 
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[Talfourd,  J. — ^Does  it  amount  to  anything  more  than  a  statement  of 
a  collateral  agreement  ?  There  is  no  allegation  that  one  agreement  was 
accepted  in  satisfaction  of  or  substitution  for  the  other.] 

Maule,  J. — I  am  of  opinion  that  the  replication  de  injurid  to  the 
eighth  plea  is  good.  The  plea  sets  up  a  transaction  between  the  defend* 
ants  and  M'Dowell  &  Sons,  showing,  if  it  constitutes  any  defence  at  all, 
that  notwithstanding  the  contract  between  the  defendants  and  tiie  plain* 
tiff  existed  in  point  of  fact,  yet  that  in  law  there  was  no  valid  and  sub- 
^^QH>-|  sisting  contract.  Whether  *sach  a  defence  is  matter  in  excuse 
-^  or  in  discharge,  has  been  often  considered,  with  reference  to  the 
admissibility  of  the  replication  de  injurid.  The  effect  of  the  cases  of 
Humphreys  v.  O'Connell  and  Bennett  v.  Bull,  as  also  of  Soott  v. 
Chappelow,  4  M.  &  G.  886  (E.  C.  L.  R.  vol.  43),  6  Scott,  N.  R.  148, 
2  Dowl.  N.  S.  78,  in  this  court,  is,  to  show,  that,  inasmuch  as  the 
defendant  must  now  state  specially  several  matters  which  before  the 
new  rules  he  might  have  given  in  evidence  under  non  awumpntj  the 
general  replication  de  injurid  must  be  allowed ;  for  that  it  was  not  the 
intention  of  those  rules  to  deprive  the  plaintiff  of  the  power  of  putting 
the  defendant  to  the  proof  of  all  the  matters  which  constitute  tiie 
defence  alleged  in  his  plea.  The  meaning  of  the  declaration  in  the 
present  case,  is,  that  a  contract  arose  from  the  acceptance  and  delivery 
of  the  bill.  That  might  formerly  have  been  traversed  by  ncn  auumpnt. 
The  new  rules,  however,  have  rendered  it  necessary  to  state  specially 
the  several  matters  constituting  the  same  defence*  I  think,  therefore, 
that  the  replication  de  injurid  should  be  allowed.  With  respect  to  the 
replication  to  the  ninth  plea,  there  may  be  a  question  whether  the  objec- 
tion is  not  well  founded.  .  The  case  put  in  Stephen  on  Pleading,  280, 
resembles  this,  though  there  is  here  an  allegation  of  modo  et  fcrmd. 
But,  it  is  unnecessary  to  decide  that  here,  inasmuch  as  the  plea  is  bad. 
It  sets  up  an  agreement  between  the  plaintiff  and  the  defendants,  tiiat 
the  plaintiff  will  not  sue  on  the  bills,  but  will  accept  a  composition  of 
2%,  9<2.  in  the  pound,  and  that  either  party  making  default  shall  forfeit 
5002.  I  think  the  plea  shows  no  substantial  defence  to  the  action ;  for, 
*fiQ81  ^*  ™*y  ^®  ^^^^  ^^  plaintiff  elected  to  pay  the  5002.  *penalty, 
^  and  therefore  the  plaintiff  is  entitled  to  judgment  on  the  ninth 
plea. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 

Wordsworth  asked  leave  to  amend,  by  taking  issue  on  the  replication 
to  the  eighth  plea. 

Maule,  J. — The  defendant  should  have  taken  that  course  before* 
De  injurid  would  have  raised  every  question  upon  the  merits  of  the 
case.     I  am  strongly  inclined  to  think  that  the  plea  is  bad.    * 

The  rest  of  the  court  concurring,  Amendment  refused. 
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ORCHARD  V.  RAOKSTRAW.    April  23. 

A  Uvery-itable  keeper  has  no  lien  either  for  the  keep  of  a  horse  standing  at  liverj,  or  for  money 
paid  by  him,  at  tha  raqnatl  of  tha  owner,  for  tha  altandanoa  of  a  Tetarinary  torgaon  npon  tba 
horaa. 

Trover,  for  a  horse.     Pleas,  not  guilty,  and  not  possessed. 

At  the  trial  before  Maulb,  J.,  at  the  first  sitting  at  Westminster  in 
the  present  term,  it  appeared  that  the  horse  in  question  had  been  stand- 
ing at  livery  at  the  defendant's  stables,  and  while  there  the  defendant 
had,  at  the  plaintiff's  request,  employed  a  veterinary  surgeon  to  blister 
the  horse  for  splints ;  and  that,  on  the  horse  being  demanded  by  the 
plaintiff,  the  defendant  claimed  a  lien  to  the  extent  of  262.  18«. ;  which 
sum  was  made  up  of  his  charge  for  the  standing  of  the  horse  and  the 
hire  of  a  chaise,  and  80«.  for  the  payment  of  the  veterinary  surgeon  for 
blistering  him. 

The  learned  judge  told  the  jury  that  the  defendant  was  not  entitled 
to  claim  a  lien  upon  the  horse,  either  in  respect  of  the  charge  for  its 
keep,  or  of  the  surgeon's  charge  for  blistering ;  and  accordingly  a  ver* 
diet  was  *found  for  the  plaintiff,  damages  81{.  10«.,  the  value  of  r^t/^qq 
the  horse.  '■ 

Bramwell  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
It  may  at  once  be  conceded  that  the  defendant  could  claim  no  lien  for 
the  standing  of  the  horse, — Judson  v,  Etheridge,  8  Tyrwh.  954 ;  though 
an  innkeeper  has, — The  Case  of  an  Hostler,  Telv.  66 ;  the  only  ques- 
tion, therefore,  will  be,  whether  he  had  not  a  lien  for  the  80i.,  the 
surgeon's  charge  for  the  blistering.  The  general  rule  of  law  is,  that, 
wherever  anything  is  done  by  one  to  the  chattel  of  another  (with  his 
consent)  to  augment  its  value,  he  thereby  acquires  a  lien  upon  it. 
[Crbsswell,  J. — Suppose  the  horse  is  shod  whilst  standing  at  livery, 
coold  the  liveryHStable  keeper  refuse  to  allo^  the  owner  to  use  him  with- 
out first  paying  the  farrier's  charge  ?]  In  Scarfe  v.  Morgan,  4  M.  A; 
W.  270,t  where  a  claim  of  lien  was  set  up  for  a  charge  for  covering  a 
mare,  Parke,  B.,  in  giving  judgment,  said:  (<The  principle  seems  to 
be  well  laid  down  in  Sevan  v.  Waters,  M.  k  M.  235  (E.  G.  L.  R.  vol. 
22),  by  Lord  Chief-Justice  Best,  that,  where  a  bailee  has  expended  his 
labour  and  skill  in  the  improvement  of  a  chattel  delivered  to  him,  he 
has  a  lien  for  his  charge  in  that  respect.  Thu&,  the  artificer  to  whom 
the  goods  are  delivered  for  the  purpose  of  being  worked  up  into  form, 
or  the  farrier  by  whose  skill  the  animal  is  cured  of  a  disease,  or  the 
horse-breaker  by  whose  skill  he  is  rendered  manageable,  have  liens  on 
the  chattels  in  respect  of  their  charges.  And  all  such  specific  liens, 
being  consistent  with  the  principles  of  natural  equity,  are  favoured  by 
the  law,  which  is  construed  liberally  in  such  cases.  This,  then,  bemg 
the  principle,  let  us  see  whether  this  case  falls  within  it :  and  we  think 
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*7C\C\^  ^^  ^^^^*  ^^^  object  *i8,  that  the  mare  may  be  made  more  valu- 
-^  able  by  proving  in  foal.  She  is  delivered  to  the  defendant  that 
she  may  by  his  skill  and  labour,  and  the  use  of  his  stallion  for  that 
object,  be  made  so ;  and  we  think,  therefore,  that  it  is  a  case  which  falls 
within  the  principle  of  those  cited  in  argument.*'  It  was  a  mistake  to 
say  that  the  defendant  altogether  lost  his  lien  because  the  horse  had 
originally  come  into  his  possession  in  his  character  of  a  livery-stable 
keeper. 

WiLDB,  C.  J. — I  think  the  ruling  of  my  Brother  Maulb  was  per- 
fectly right.  The  horse  in  question  was  placed  at  livery  at  the  defend- 
ant's stables.  Whatever  may  have  been  its  origin,  the  meaning  of  that 
contract  is  now  very  well  understood,  viz.  that  the  horse  shall  be  at  all 
times  at  the  use  and  command  of  the  owner,  without  any  claim  of  lien 
on  the  part  of  the  livery-stable  keeper  for  the  keep.  Here,  however, 
it  is  said,  that,  inasmuch  as  the  defendant  had  employed  a  veterinary 
surgeon,  at  the  plaintiff's  request,  to  exercise  his  professional  skill  upon 
the  horse,  he  at  all  events  had  a  lien  for  the  surgeon's  charge ;  for,  that 
the  defendant  being  liable  to  and  having  actually  paid  the  veterinary 
surgeon's  charge,  it  was  the  same  as  if  the  work  had  been  done  by  the 
defendant  himself.  Suppose  the  veterinary  surgeon  had  treated  the 
horse  unskilfully,  and  damaged  it,  who  would  have  been  responsible  to 
the  owner,  the  livery-stable  keeper-  or  the  surgeon  ?  Clearly  not  the 
former.  The  veterinary  surgeon  had  no  lien  for  his  bill,  the  livery- 
stable  keeper  none  for  the  keep  of  the  horse. 

Gresswbll,  J. — ^I  am  of  the  same  opinion.  The  defendant  had  no 
lien  for  his  demand  for  the  keep  of  the  horse,  and  the  veterinary  surgeon 
had  none  for  his  attendance ;  and  there  is  no  rule  of  law  giving  a 
*70n  *^^®ry-stable  keeper  a  lien  for  money  expended  upon  a  horse 
-'  standing  at  livery  at  the  request  of  the  owner.  The  case,  there- 
fore, does  not  fall  within  the  rule  of  law  which  confers  a  lien  upon  one 
who  expends  his  money  or  his  labour  upon  a  chattel  of  another. 

The  rest  pf  the  court  concurring,  Rule  refused. 

A  keeper  of  a  liTery  stable  has  no  lien  on  a  hone  for  keeping  aoid  doctoring  it :  MiUer  f^ 
Kanton,  35  Maine,  153. 
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PETTMAN  V.  KEBLE.    June  4. 

The  plaintiff,  at  tbe  request  of  the  defendant,  ordered  goods  of  W.  k  R.,  telling  them  the  pnrpoie 
for  which  they  were  wanted.  Before  the  order  was  given,  the  plaintiff  asked  W.  A  R.  for  a  list 
of  pricei,  and,  having  obtained  it,  showed  it  to  the  defendant,  who,  seeing  that  the  price  was 
•oeh  that  the  order  could  not  possibly  have  been  understood,  asked  the  plaintiff  if  he  thought 
W.  A  R.  knew  what  was  wanted ;  whereupon  the  plaintiff  said,  **  Oh,  yes.  If  anything  is 
wrong,  of  course  you  will  see  me  all  right."  To  which  the  defendant  answered,  "  Yes,  I  will 
beaf  you  harmless." 

In  consequence  of  some  misunderstanding,  arising  in  part  probably  from  a  verbal  inaccuracy  in 
the  letters  conveying  the  order,  the  goods  supplied  were  useless  to  the  defendant,  and  were 
returned  to  the  sellers,  who  (the  intrinsio  value  of  the  goods  being  only  about  3/.),  expended 
in  labour  about  A21,  to  make  them  correspond  with  the  intention  of  the  defendant,  but,  in  so 
doing,  reduced  their  substance  to  as  to  render  them  useless  for  his  purpose. 

The  defendant,  after  considerable  delay,  persisting  in  his  refusal  to  take  the  goods,  W.  A  R. 
sued  the  plaintiff,  and  he  (as  the  jury  found,  with  the  implied  authority  of  the  defendant)  com- 
promised the  action  by  the  payment  to  them  of  221.  10«.,  and  afterwards  brought  an  action  for 
money  paid  against  the  defendant,  to  recover  that  sum  : — 

Held,  by  Wilds,  C.  J.,  Maulb,  J.,  and  Talfodbd,  J.,  that  the  aoUon  lay. 

Held,  by  Cresswkll,  J.,  that  the  plaintiff  should  have  defended  the  action  broaght  against  him 
by  W.  k  R.,  and  that  there  was  no  implied  authority  from  the  defendant  to  compromise  it 

Dbbt,  for  money  paid  for  the  use  of  the  defendant,  at  his  (implied) 
request,  and  upon  an  account  stated.     Plea :  Never  indebted. 

The  plaintiff,  a  smith  at  Margate,  demanded  22Z.  10«.,  being  the 
amount  he  had  expended  in  compromising  an  action  which  had  been 
brought  against  him  by  Winter  &  Rich,  iron-merchants,  in  London. 

*At  the  trial  before  Wilde,  C.  J.,  at  the  sittings  in  London  p^itaq 
after  last  term,  it  appeared  that  the  defendant,  a  printer,  directed  ^ 
the  plaintiff,  an  illiterate  boat-smith,  to  procure  iron  plates  for  pressing 
paper  in  a  printer's  press.     The  plaintiff  wrote  and  sent  the  following 
letter  to  Winter  &  Rich,  having  previously  shown  it  to  the  defendant : — 

"Margate,  May  21,  1848. 
"Please  to  send  price  of  planed  plates,  about  one-eighth  thick,  and  26 
by  21  in.  They  are  for  putting  between  glazed  hcrd%  in  pnessing  sheets 
of  paper  in  a  press  in  a  printing-office.  If  you  du  not  keep  them, 
please  to  a$$ertain  where  you  can  get  them  and  send  price  of  each  and 
i  will  send  word  the  number  I  want." 

To  this  letter  the  following  answer  was  returned : — 

"Southwark,  May  22,  1848. 
«  The  price  for  the  plates  you  requure  will  be  from  12«.  to  13«.  per 
cwt.     Will  have  to  be  made  for  you.     Could  have  them  in  a  week. 
Waiting  your  commands,''  &c. 

Plaintiff  showed  this  answer  to  the  defendant,  who  said :  «  On  the 
faith  of  this  letter,  I  will  get  you  to  order  me  twelve  plates.  Do  you 
think  they  know  what  you  want  ?"  The  plaintiff  said :  "  Oh,  yes.  If 
anything  is  wrong,  of  course  you  will  see  me  all  right."  The  defend- 
ant answered :  «  Yes,  I  will  bear  you  harmless." 

On  the  20th  May  plaintiff  wrote  to  Winter  &  Rich,  requesting  them 
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to  send  twelve  plates,  stating  dimensions,  and  adding :  <<  They  want  to 
be  plain  on  both  gides." 

On  the  4th  June,  the  plaintiff,  in  answering  a  letter  containing  some 
inquiries  respecting  the  dimensions  of  the  plates,  said :  <(  These  plates 
must  be  plain,  for  they  are  to  be  put  between  glazed  bords  for  a  print- 
ing-press." 

*70^1  S^'™®  plates  were  sent  by  Winter  &  Rich,  but  they  *were  not 
^  planed  plates,  and  were  totally  unfit  for  the  purpose  to  which 
they  were  to  have  been  applied.  The  defendant  refused  to  receive  the 
plates,  and  again  told  the  plaintiff  that  he  would  indemnify  him,  and 
promised  to  write  to  Winter  &  Rich,  which,  however,  he  omitted  to  do 
until  August. 

Planed  plates  are  an  article  well  known  in  the  trade,  and  bear  much 
higher  prices  than  those  mentioned  in  Winter  &  Rich's  letter. 

On  the  10th  Jime,  plaintiff  wrote  to  Winter  &  Rich : — «  What  you 
cent  me  of  no  t/ouse  to  me,  t  stated  in  my  letters  the  sizes  and  t  wanted 
them  plained  on  each  side  and  what  purpose  they  was  for." 

The  plaintiff  returned  the  plates  to  Winter  &  Rich,  who,  without 
further  order,  sent  them  back  planed.  Being  still  unfit  for  the  defend- 
ant's purpose,  he  refused  to  receive  them.  On  the  23d  of  August  the 
defendant  wrote  to  Winter  &  Rich,  complaining  of  the  inconvenience 
he  had  been  put  to,  and  stating  that  he  had  returned  the  plates  to  the 
plaintiff.  On  the  25th  of  August,  Winter  &  Rich  wrote  to  the  plaintiff 
that  they  had  acted  upon  his  instructions,  and  that  they  should  not 
take  back  the  plates.  Further  correspondence  took  place  between  the 
plaintiff  and  Winter  &  Rich,  in  which  the  latter  stated  that  they  had 
lost  the  plaintiff's  letter  of  the  21st  May. 

In  April,  1849,  Winter  &  Rich  brought  an  action  against  the  plain- 
tiff for  2i.  188.  4i.,  the  original  price  of  the  plates,  and  42Z.  for  cutting 
and  planing  them.  After  plea  pleaded,  the  defendant  conferred  with 
the  plaintiff  and  his  attorney  respecting  the  action ;  soon  after  which 
the  plaintiff  compromised  the  action,  by  paying  Winter  k  Rich  222L 
108.,  and  returning  them  the  plates. 

On  the  part  of  the  defendant,  it  was  contended, — ^first,  that  the  con- 
tract between  him  and  the  plaintiff  was  one  of  sale,  and  not  of  agency ; 
*7041  ^^^^^^''y?  ^^^^  assuming  it  to  *have  been  a  contract  of  agency, 
^  the  plaintiff  had  not  followed  the  authority  given  to  him  by  the 
defendant,  which  was  to  procure  «  planed  plates,"  an  article  well  known 
in  the  trade,  and  that,  if  through  his  ignorance  or  mistake  Winter  k 
Rich  had  any  right  of  action  against  him,  it  was  not  a  matter  against 
which  the  defendant  had  contracted  to  indemnify  him;  thirdly,  that 
Winter  k  Rich  could  not,  under  the  circumstances,  have  recovered 
against  the  plaintiff,  and  consequently  the  payment  made  by  him  to 
compromise  the  action  at  their  suit  was  a  payment  made  in  his  own 
wrong. 
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His  Lordship  left  it  to  the  jury  to  say, — ^first,  whether  the  transac- 
tion was  one  of  principal  and  agent,  or  of  buyer  and  seller ;  secondly, 
whether  the  plaintiff  made  the  payment  to  settle  the  action  brought 
against  him  by  Winter  k  Rich,  with  the  authority  of  the  defendant. 

The  jury  found  that  it  was  a  transaction  of  principal  and  agent,  and 
not  of  vendor  and  purchaser ;  and  that  the  plaintiff  had  authority  from 
the  defendant  to  make  the  payment  in  question ;  and  accordingly  they 
returned  a  rerdict  for  the  plaintiff  for  the  amount  claimed,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him  if  the 
Court  should  be  of  opinion  that,  upon  the  facts  proved,  the  action  would 
not  lie. 

Htigh  Sill,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord* 

ingly- 

ByleSy  Serjt.  (with  whom  was  BramwelJ)j  now  showed  cause. — The 
evidence  clearly  establishes  the  agency  of  the  plaintiff,  and  that  the 
payment  made  by  him  to  settle  the  action  brought  by  Winter  k  Rich 
was  made  under  the  sanction  and  authority  of  the  defendant.  Winter 
&  Rich  might,  at  their  election,  have  sued  either  Pettman  the  agent  or 
Keble  the  principal,  as  *80on  as  they  discovered  him.  They  r^^iTAc 
elected  to  sue  the  agent ;  and  he  having  by  the  act  of  the  de-  ^ 
fendant  been  placed  in  a  situation  to  be  compelled  to  make  the  payment 
he  did,  would,  according  to  the  authority  of  Lewis  v.  Campbell,  8  C. 
B.  541,  have  been  entitled  to  recover  the  amount  from  the  defendant, 
even  if  there  had  not  been  the  express  promise  to  indemnify.  [Maule, 
J. — The  plaintiff  paid  the  money  to  settle  an  action  brought  by  the 
vendors  against  him.  Was  he  liable  ?  And,  if  so,  was  his  liability 
incurrred  at  the  request  of  the  defendant?  Li  Lewis  v.  Campbell, 
there  was  an  express  (?)  request  to  pay  the  money.  Here,  there  was 
no  request.  But,  if  Winter  &  Rich  could  sue  the  plaintiff  simply  in 
consequence  of  his  having  procured  the  order  of  the  defendant,  then 
he  may  recover  back  the  money  he  has  paid.]  The  plaintiff  did  pro- 
cure the  order  of  the  defendant.  It  is  said  he  did  not  follow  the 
instructions  he  received.  Assuming  that  there  was  a  slight  inaccuracy 
in  the  order  conveyed  by  the  plaintiff  to  Winter  k  Rich,  which  would 
have  justified  tiie  defendant  in  repudiating  the  contract  if  he  had 
elected  to  do  so  promptly,  he  lost  that  right  by  his  own  laches.  The 
plaintiff  was  clearly  entitled  to  be  indemnified  if  he  acted  with  reason- 
able diligence ;  which  upon  the  facts  it  is  submitted  he  did. 

Hugh  SiU  and  Barrow,  in  support  of  the  rule. — The  plaintiff  was  not 
under  any  legal  liability  to  make  this  payment  to  Winter  k  Rich ;  and, 
if  he  was,  he  did  not  incur  that  liability,  or  make  the  payment,  at  tlie 
request  or  with  the  concurrence  of  the  defendant.  The  letter  of  the 
21st  of  May,  1848,  asking  the  prices  of  <<  planed  plates,"  no  doubt  was 
sent  with  the  defendant's  ooncurrenee.  The*  answer  was  shown  to 
him ;  and,  on  the  faith  of  that  answer,  he  requested  the  plidntiff  to 
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*70fi1  ^^^^^  ^^  plates.  Accordingly,  the  order  was  given  in  *a  letter 
J  of  the  SOth,  in  which  the  plaintiff  tells  Winter  &  Rich  that  the 
plates  «  want  to  be  plain  on  both  sides."  Taking  that  with  reference 
to  the  letter  of  the  21st,  the  order  should  not  have  been  misunderstood. 
Again,  on  the  4th  of  June,  in  answer  to  some  inquiry  made  by  Winter 
&  Rich,  the  plaintiff  writes, — <<  These  plates  must  be  p!atn,  for  they 
are  to  be  put  between  glazed  bords  for  a  printing-press."  What  pre- 
tence is  there  for  saying  that  Winter  &  Rich  had  any  right  to  charge 
the  plaintiff  with  anything  ?  much  more,  with  any  part  of  the  422.  for 
the  planing  which  rendered  the  plates  (by  their  reduction)  useless  7  In 
Jones  V.  Bright,  6  Bingh.  5S3  (E.  C.  L.  R.  vol.  15),  3  M.  &  P.  155, 
where  the  plaintiff  recovered  in  an  action  on  the  case  in  the  nature  of 
deceit  for  a  breach  of  an  implied  warranty  on  the  sale  of  copper 
sheathing,  Best,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said, 
« I  wish  to  put  the  case  on  a  broad  principle.  If  a  man  sells  an  article, 
he  thereby  warrants  that  it  is  merchantable, — ^that  it  is  fit  for  some 
purpose.  This  was  established  in  Laing  t;.  Fidgeon,  6  Taunt.  108 
(£.  C.  L.  R.  vol.  1),  4  Campb.  169.  If  he  sells  for  a  particular  pur- 
pose, he  thereby  warrants  it  fit  for  that  purpose ;  and  no  case  has 
decided  otherwise,  although  there  are,  doubtless,  some  dicta  to  the  con* 
trary."  And  that  view  is  confirmed  in  Brown  v.  Edgington,  2  M.  & 
G.  279  (E.  C.  L.  R.  vol.  40),  2  Scott,  N.  R.  496.  [Maulb,  J.— As- 
suming  that  Winter  &  Rich  had  no  just  cause  of  action  against  the 
plaintiff,  there  being  nothing  in  the  circumstances  inconsistent  with  the 
exercise  of  due  diligence  on  his  part,  was  it  not  the  defendant's  business 
to  defend  him?  and  does  he  not,  by  abstaining  from  interfering, 
authorize  the  plaintiff  to  make  the  best  defence  he  could  ?]  He  did  not 
make  the  he9i  defence.  [Talfourd,  J. — ^He  probably  did  that  which, 
^rrrcrw-y  uudor  all  Hhe  circumstances,  was  the  most  prudent  thing  that  could 
-'  be  done.  And  the  jury  have  found  that  the  payment  was  made 
with  the  defendant's  authority.]  The  present  defendant  was  under  no  obli- 
gation to  defend  an  action  which  the  plaintiff  had  brought  upon  himself  by 
not  accurately  pursuing  his  instructions.  [Maule,  J. — The  indemnity 
extends  to  actions  wrongly  brought  against  the  party,  as  well  as  rightly. 
The  agent  was  entitled  to  be  indemnified,  although  Winter  &  Rich  had 
no  cause  of  action.]  At  all  events,  the  action  for  money  paid  will  not 
lie,  there  being  no  express  request.  The  plaintiff's  only  remedy,  if  he 
has  any  (which  is  denied),  is,  by  an  action  for  the  breach  of  the  in- 
demnity.    This  point  was  left  undecided  in  Lewis  v.  Campbell. 

WiLBB,  C.  J. — This  case  presents  some  difficulties.  The  plaintiff,  an 
illiterate  person,  was  requested  by  the  defendant  to  order  for  him  an 
article  of  which  he  seems  to  have  had  little  or  no  knowledge.  He  writes  a 
letter  to  Winter  &  Rich,  iron  merchants,  and  shows  it  to  the  defendant, 
in  which  he  inquires  the  price  of  <<  planed  plates."  When  the  answer 
comes,  he  takes  it  to  the  defendant,  who  says,  <<  On  the  faith  of  this 
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letter,  I  wUl  get  you  to  order  me  twelve  plates.  Do  yon  think  they 
know  what  you  want?"  upon  which  the  plaintiff  answers,  «  Oh,  yes." 
But  having  evidently  a  slight  misgiving,  he  adds,  <<  K  anything  is  wrong, 
of  course  you  will  see  me  all  right;"  to  which  the  defendant  answers, 
"  Yes,  I  will  hear  you  harmless."  The  plaintiff  then  gives  the  order ; 
but,  unfortunately,  in  doing  so,  he  uses  a  different  expression  ;  for,  in 
one  letter,  he  writes,  «  They  want  to  be  plain  on  both  sides,"  and  in 
another  he  says,  <<  These  plates  must  be  plairiy  for  they  are  to  be  put 
between  glazed  borcU  for  a  printing-press."  If  Winter  &;  Rich  had 
been  ordinarily  dealing  in  the  particular  (highly  manufactured)  articles. 
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they  probably  *would  have  made  more  inquiry ;  but,  the  order 
coming  as  it  did  from  a  common  boat-smith,  they  did  not  expect 
that  anything  very  special  was  required.  I  do  not  dispute  the  principle 
laid  down  in  Jones  v.  Bright  and  that  class  of  cases.  But  here,  the 
only  negligence  imputable  to  the  plaintiff,  is,  the  inaccuracy  of  spelling 
in  his  letters  of  the  20th  of  May  and  4th  of  June.  In  other  respects, 
he  has  acted  strictly  in  accordance  with  the  orders  of  the  defendant. 
The  plates  are  delivered  in  an  improper  state.  The  plaintiff  is  requested 
to  return  them ;  and  the  defendant  undertakes  to  write  to  Winter  k 
Rich.  He,  however,  waits  from  June  till  August.  In  the  mean  time, 
Winter  &  Rich  get  the  plates  planed,  thereby  incurring  additional  ex- 
pense. I  do  not  see  that  the  plaintiff  has  been  guilty  of  such  negli- 
gence as  to  forfeit  his  claim.  The  main  ground  of  defence  here  is,  that 
Winter  k  Rich  so  conducted  themselves  that  they  could  have  no  claim 
against  the  plaintiff,  and  consequently  that  the  payment  made  by  him 
to  them  to  settle  their  action  was  a  payment  in  his  own  wrong.  My 
impression  is,  that,  if  he  had  defended  that  action,  he  would  have 
faUed.  But,  however  that  may  be,  it  is  enough  to  say  that  he  has 
acted  throughout  with  reasonable  caution.  He  bargains  for  indemnity ; 
but  the  defendant,  when  the  difficulty  arises,  declines  to  give  any  di- 
rection, but  merely  repudiates  the  plates.  The  plaintiff  takes  compe- 
tent advice,  and  settles  the  action.  I  think  under  the  circumstances 
the  plaintiff  exercised  his  best  judgment,  and  acted  with  reasonable 
caution,  and  therefore  that  there  is  no  ground  for  disturbing  the  verdict. 
Maule,  J. — I  also  think  this  rule  should  be  discharged.  I  think 
there  was  evidence  on  which  the  jury  might  properly  find  for  the  plain- 
tiff on  the  count  for  money  paid  to  the  defendant's  use  at  his  request. 
It  ^appears  that  the  plaintiff  was  employed  by  the  defendant  ri^*rQg 
to  order  certain  plates  from  Winter  &;  Rich.  The  plates  were  or-  ^ 
dered,  and  were  sent  to  the  defendant,  but,  being  found  unsuitable,  were 
returned  to  Winter  &  Rich,  with  an  intimation  from  the  plaintiff  thtt 
they  had  not  sent  "planed"  plates,  as  ordered.  Winter  &  Rich  (with- 
out any  ground,  I  think)  took  that  letter  as  an  order  to  do  certain 
work  on  the  plates,  and  accordingly  caused  them  to  be  "planed,"  and 
returned  them  to  the  plaintiff,  with  a  charge  of  421.  for  the  operation 
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which  rendered  them  useless  for  the  purpose  for  which  the  defendant 
required  them,  and  afterwards  sued  the  plaintiff  for  the  amount.  I 
think  the  plaintiff  was  entitled  to  be  borne  harmless  against  anything 
which  he  might  properly  pay  in  consequence  of  his  situation  of  agents 
without  any  default  on  his  part.  I  cannot,  I  must  confess,  see  that  the 
plaintiff  has  been  guilty  of  any  default.  There  was  nothing  in  his 
letter  to  justify  Winter  &  Rich  in  tendering  the  article  they  did.  The 
defendant,  knowing  all  the  circumstances,  twice  promises  to  bear  the 
plaintiff  harmless.  An  action  having  been  brought  by  Winter  &  Rich, 
the  defendant  is  informed  of  it,  but  does  not  choose  to  interfere ;  and 
in  consequence,  the  plaintiff,  in  the  band  fide  exercise  of  his  best  dis- 
cretion, and  acting  upon  the  best  advice  he  could  get,  settles  the  matter 
by  paying  Winter  &  Rich  222.  10«.,  and  returning  them  the  worthless 
goods ;  and  he  now  brings  his  action  to  recover  back  that  sum  as  money 
paid  to  the  defendant's  use.  It  appears  to  me  that  the  liability  the 
defendant  was  under  to  indemnify  the  plaintiff,  extends  to  protecting 
him  against  the  expenses  and  the  trouble  and  annoyance  of  an  action 
arising  out  of  his  agency  in  the  matter,  though  that  action  was  one  to 
which  he  had  a  good  defence.  I  think  the  defendant  (Keble)  ought  to 
have  taken  upon  himself  the  defence  of  that  action ;  and  that  his  failure 
't'TIOI  ^^  ^^  ^^  invested  the  '''plaintiff  with  an  implied  authority  to  act 
-'  to  the  best  of  his  judgment,  and,  if  necessary,  to  pay  the  money 
he  did  pay.  There  was,  I  think,  abundant  evidence  whence  the  jury 
might  infer  that  the  plaintiff,  in  the  course  he  adopted  with  reference  to 
Winter  &  Rich's  action,  acted  under  authority  from  the  defendant  to 
do  the  best  he  could,  and  that  the  case  falls  within  the  principle  of 
Lewis  V.  Campbell.  Such  authority  is  to  be  implied  as  much  where  a 
payment  is  made  under  a  moral  necessity,  in  consequence  of  its  being 
a  prudent  thing  to  do,  as  where  the  payment  is  made  under  legal  com- 
pulsion. If  so,  the  case  falls  clearly  within  the  reason  of  Lewis  v. 
Campbell,  and  the  verdict  may  be  sustained. 

Cresswbll,  J. — I  think  it  very  likely  that  justice  will  be  best  answered 
by  discharging  this  rule ;  and  I  am  not  sorry  that  my  Lord  and  my 
Brother  Maule  have  arrived  at  that  conclusion,  though,  as  at  present 
advised,  I  am  unable  to  do  so,  inasmuch  as  I  cannot  assent  to  the  sound- 
ness of  the  principle  on  which  their  decision  proceeds.  No  doubt,  the 
plaintiff,  in  the  first  instance,  conducted  himself  faithfully  in  giving  the 
order  for  the  goods ;  and  I  think  Winter  &  Rich  had  sufficient  informa- 
tion as  to  the  description  of  plates  that  were  wanted.  The  first  letter 
well  described  them ;  and  the  second  was  not  a  perfect  order  without 
referring  to  the  first.  It  seems  to  me,  therefore,  that  Winter  k  Rich 
had  no  cause  of  action  against  the  plaintiff,  and  that,  if  defence  had  been 
made,  their  action  must  have  failed.  But,  though  the  defendant's  un- 
dertaking to  indemnify  the  plaintiff  might  have  extended  to  the  indem- 
nifying him  against  the  consequences  of  a  defence  to  an  action  brought 
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against  him  for  anything  done  by  him  as  agent,  which  failed,  it  seems 
to  me,  that,  there  being  no  right  of  action,  we  are  not  at  liberty  in  a 
court  of  law  to  assume  that  the  verdict  in  *that  action  would  have  ^^-^  ^ 
been  against  the  now  plaintiff.  Nor  do  I  think  the  defendant,  by  ^ 
his  promise  to  indemnify,  made  the  plaintiff  his  agent  to  compromise  an 
action  in  which  there  was  a  reasonable  probability  that  the  defence  would 
have  been  successful. 

Talfourd,  J. — I  agree  with  my  Lord  and  my  Brother  Maulb  that 
this  rule  should  be  discharged.  I  do  not  think  it  necessary  to  say  whe- 
ther or  not  Winter  &  Rich,  under  the  circumstances,  had  a  good  ground 
of  action  against  the  now  plaintiff.  I  think  there  was  evidence  that  the 
compromise  was  made  with  the  authority  of  the  defendant,  express  or 
implied.  Looking  at  the  whole  transaction  from  beginning  to  end,  I 
think  the  jury  were  well  warranted  in  coming  to  the  conclusion  they 
did.  And  I  think  it  cannot  be  doubted,  that,  under  all  the  circum- 
stances, it  was  a  very  wise  and  discreet  compromise.  It  is  by  no  means 
certain  that  the  defence  would  have  been  successful.  I  therefore  think 
there  is  no  ground  for  disturbing  the  verdict.  Rule  discharged. 


WICKENS,  Demandant;  WINDUS,  Tenant;  SIR  JOHN  SHELLEY 
and  WIFE,  Vouchees.    May  28. 

In  tb«  ezenplifiestion  of  a  rMOTerjp  Hit  name  of  the  tenMt  waa  ioseried  in  the  place  of  that 
of  the  demandant,  and  vice  vend  : — Held,  that  the  defect, — ^which  was  apparent  on  the  pro- 
duction of  the  deed  to  lead  the  nBCf,— was  cured  by  the  8th  section  of  the  3  A  4  W.  4,  o.  74. 

Brown  moved  to  amend  a  recovery  by  substituting  in  the  exemplifi- 
cation the  name  of  the  demandant  for  that  of  the  tenant,  and  ince  versd. 
In  the  exemplification,  which  was  produced  in  court,  and  which  was 
dated  Hilary  Term,  7  O.  4,  the  parties  were  described  as  ^^  William 
Plummer  Wickens,  demandant,  James  ^Stephen  Windus,  tenant,  r^t^i  o 
Sir  John  Shelley,  and  Dame  Frances,  his  wife,  vouchees."  The  ^ 
deed  to  lead  the  uses,  which  was  also  produced,  showed  that  Windus 
should  have  been  the  demandant,  and  Wickens  the  tenant.  There  was 
also  an  affidavit  explaining  how  the  mistake  arose,  and  stating  that  the 
title  had  been  objected  to  on  the  ground  of  the  variance.  [Jbbvib,  C. 
J. — What  necessity  can  there  be  for  an  amendment  ?  Ia  not  this  pre- 
cisely a  case  provided  for  by  the  8th  section  of  the  8  &  4  W.  4,  c.  74, 
which  enacts,  ^^  that,  if  it  shall  be  apparent  from  the  deed  making  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  a  common  recovery 
already  suffered  or  hereafter  to  be  suffered,  that  there  is  in  the  exem- 
plification, record,  or  any  of  the  proceedings  of  such  recovery,  any  error 
in  the  name  of  the  tenant,  demandant,  or  vouchee  in  such  recovery,  or 
any  misdescription  or  omission  of  lands  intended  to  have  been  passed 
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by  such  recovery,  then  and  in  every  such  case  the  recovery,  without  any 
amendment  of  the  exemplification,  record,  or  proceedings  in  which  such 
error,  misdescription,  or  omission  shall  have  occurred,  shall  be  as  good 
and  valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby,  in  the  same  manner 
as  it  would  have  done  if  there  had  been  no  such  error,  misdescription, 
or  omission  ?"]  That  clause  was  intended  to  meet  a  case  of  misdescrip- 
tion or  misnomer.  This  is  not  a  case  of  misnomer.  [Maule,  J. — Is 
there  not  an  error  in  the  name  of  the  tenant  ?]  No.  The  names  of 
both  demandant  and  tenant  are  correctly  stated,  but  erroneously  placed. 
The  9th  section  saves  the  jurisdiction  of  the  court  to  amend  in  all  cases 
not  provided  for  by  the  act.  [Maulb,  J. — If  the  court  has  power  to 
make  the  amendment  asked  for,  it  is  in  respect  of  its  being  a  mistake 
in  the  names  of  the  parties,  and  therefore  of  necessity  the  error  is 
^,--  q-i  remedied  by  the  8th  section.  In  *Lockington,  conusor ;  Ship- 
J  ley  and  Wife,  conusees,  1  Scott,  263,  1  N.  C.  855  (E.  C.  L.  R. 
vol.  27) ;  where,  in  the  indentures  of  a  fine,  lands  were  described  erro- 
neously as  situate  in  a  parish  difierent  from  that  mentioned  in  the  deed 
to  lead  the  uses,  the  court  refused  to  allow  it  to  be  amended, — holding 
the  defect  to  be  cured  by  the  7th  section  of  the  act ;  and  in  Evans, 
vouchee,  2  Scott,  N.  R.  88,  the  court  refused  to  permit  an  old  recovery 
to  be  amended  by  the  insertion  of  a  parish,  the  words  of  the  deed  being 
large  enough  to  embrace  it,  and  the  omission  being  consequently  cured 
by  the  8th  section.  And  Tindal,  C.  J.,  in  a  subsequent  case, — In  re 
Twisden's  Recovery,  4  N.  C.  258  (E.  C.  L.  R.  vol.  83),  5  Scott,  638, 
says,  that, "  Where  the  error  can  be  rectified  by  a  comparison  of  the  papers 
in  the  cause,  the  court  will  not  amend ;  but,  where  the  difficulty  arises 
out  of  a  latent  fact,  I  think  it  falls  within  the  9th  section  of  the  act,  and 
that  the  amendment  may  be  made."]  In  Totton,  dem.,  Vincent,  def., 
7  Scott,  885,  6  N.  C.  626  (E.  C.  L.  R.  vol.  85),  the  court  permitted  a 
fine  to  be  amended  by  introducing  the  name  of  an  adjacent  parish,  the 
deed  to  lead  the  uses  containing  the  words,  "  or  any  other  adjoining 
parish,"  the  land  appearing  to  have  been  intended  to  pass,  and  posses- 
sion having  gone  accordingly.  [Maule,  J. — ^Even  in  that  case,  the 
court  seem  to  have  thought  the  amendment  unnecessary.  Where,  upon 
production  of  the  deed  to  lead  the  uses,  the  error  or  misdescription  is 
apparent,  an  amendment  is  unnecessary:  the  statute  provides  for  it 
But,  where  the  production  of  the  deed  will  not  cure  the  defect,  the 
^amendment  may  still  be  made  under  s.  9.] 

Jervts,  C.  J. — I  think  this  is  the  case  of  an  error  in  the  names  of 
ntw-iA-y  the  parties.  The  deed  sufficiently  shows  *how  it  was  intended 
-'  that  the  parties  should  be  described.  The  defect,  therefore,  is 
remedied  by  the  8th  section  of  the  statute,  and  no  amendment  is  neces- 
sary. 

The  rest  of  the  court  concurring,  Rule  refused. 
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DOE  d.  BAKER  v.  COOMBES.    April  18. 

A^  more  tban  twenty  yean  ago,  withont  the  permission  of  the  lord,  enclosed  a  small  portion  of 
the  waste  of  a  manor,  on  which  he  built  himself  a  hat  In  1835,  the  encroachment  haring 
been  presented  at  the  lord's  court,  the  then  lord  of  the  manor,  accompanied  by  his  steward, 
went  to  the  premises,  A/s  family  being  there,  and,  stating  that  he  took  possession,  directed 
that  a  stone  should  be  taken  out  of  the  wall  of  the  hut^  and  that  a  portion  of  the  fence  should 
be  remored.  All  this  was  done  in  the  absence  of  A.  The  lord  and  his  steward  then  retired, 
snd  nothing  more  was  done : — 

Held,  that  the  acts  so  done  by  the  lord  did  not  amonnt  to  a  dispossession  of  A.,  and  a  resump- 
tion  of  possession  by  the  lord,  so  as  to  entitle  the  latter  to  maintain  ejectment  within  twenty 
years  from  that  time. 

This  was  an  action  of  ejectment  brought  by  the  defendant,  the  lord 
of  the  manor  of  Pitfold,  in  the  county  of  Surrey,  to  recover  the  posses- 
sion of  an  acre  of  land,  part  of  the  waste  of  the  manor,  with  a  hut 
erected  thereon,  which  had  been  many  years  occupied  by  the  defendant. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  last  Spring  Assizes 
for  Surrey.     The  evidence  was  as  follows : — 

The  land  in  question,  which  was  situate  on  a  spot  called  Melcomb 
Bottom,  forming  part  of  the  waste  of  the  manor  of  Pitfold,  in  the  county 
of  Surrey,  was  enclosed,  and  the  hut  erected  by  the  defendant,  without 
the  permission  of  the  lord  of  the  manor,  considerably  more  than  twenty 
years  before  the  commencement  of  the  action.  In  the  year  1835,  this 
encroachment  having  been  presented  at  the  lord's  court,  Mr.  Pritchard, 
the  then  lord  of  the  .manor,  accompanied  by  one  Woods,  the  steward, 
went  to  the  premises,  and,  finding  the  defendant's  wife  and  *family  r:|ciT-i  r 
there,  he  entered,  and  stated  that  he  took  possession,  and  directed 
that  a  stone  should  be  taken  out  of  the  wall  of  the  hut,  and  that  a  por- 
tion of  the  fence  should  be  removed.  All  this  was  done  without  any 
objection  being  made  on  the  part  of  Coombes,  who  was  not  then  on  the 
spot.     Pritchard  and  the  steward  then  retired. 

His  Lordship  being  of  opinion  that  this  was  not  such  a  taking  of 
possession  by  Pritchard  as  to  entitle  the  lessor  of  the  plaintiff,  who 
claimed  under  him,  to  maintain  ejectment,  directed  the  jury  to  find  for 
the  defendant,  which  they  accordingly  did. 

Mmtagu  OhamberSj  for  the  lessor  of  the  plaintiff,  now  moved  for  a 
new  trial,  on  the  ground  of  misdirection. — The  question  is,  whether 
that  which  was  done  by  Pritchard  in  the  year  1835  did  not  amount  to 
such  a  taking  possession  of  the  land  and  hut  by  him  as  lord  of  the 
manor,  as  to  determine  the  previous  tenancy  at  will  as  between  him 
and  Coombes.  [Williams,  J. — What  evidence  was  there  of  a  tenancy 
at  will  ?]  A  tenancy  at  will  is  to  be  inferred  where  a  man  continues  in 
possession  of  land  with  the  acquiescence  of  the  lord,  and  without  evi- 
dence of  any  other  relation  between  them ;  and  such  tenancy  will  be 
assumed  to  continue  until  the  contrary  appears.  If  that  be  so,  the 
possession  of  the  defendant  here  dates  only  from  the  year  1835.   Since 
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the  8  A;  4  W.  4,  c.  27,  b.  10,(a)  it  is  true,  a  mere  entry  is  not  enough 
to  determine  the  tenant's  possession.  But  here  something  more  was 
done.  The  lord  entered,  and  took  possession  as  of  his  own  property, 
without  any  dissent  on  the  part  of  the  tenant.  He  thereby  acquired 
♦7161  ^^^^  ^  possession  as  would  have  *enabled  him  to  maintain  tres- 
^  pass.  [Talpourd,  J. — Did  he  turn  the  defendant  and  his  family 
out?]  No;  but  he  exercised  acts  of  ownership.  The  distinction  is 
taken  in  Go.  litt.  55  b : — <«  There  ifl  an  express  ouBter  and  an  implied 
ouster;  an  express,  as,  when  the  lessor  cometh  upon  the  land,  and 
expressly  forewameth  the  lessee  to  occupy  the  ground  no  longer ;  an 
implied,  as,  if  the  lessor,  without  the  consent  of  the  lessee,  enter  into 
the  land,  and  cut  down  a  tree,  this  is  a  determination  of  the  will,  for 
that  it  should  otherwise  be  a  wrong  in  him,  unless  the  trees  w^re  ex- 
cepted, and  then  it  is  no  determination  of  the  will,  for  then  the  act  is 
lawful,  albeit  the  will  doth  continue.  If  a  man  leaseth  a  manor  at  will, 
whereunto  a  common  is  appendant, — ^if  the  lessor  put  in  his  beasts  to 
use  the  common, — ^this  is  a  determination  of  the  will.  The  lessor  may, 
by  actual  entry  into  the  ground,  determine  his  will  in  the  absence  of 
the  lessee ;  but  by  words  spoken  from  the  ground  the  will  is  not  deter- 
mined until  the  lessee  hath  notice.  No  more  than  the  discharge  of  a 
factor,  attorney,  or  such  like,  in  their  absence,  is  sufficient  in  law  until 
they  have  notice  thereof.''  Assuming  this  to  have  been  a  tenancy  at 
sufferance,  the  acts  done  by  Pritchard  in  1885  would  be  a  determina- 
tion of  that  tenancy ;  and  a  new  tenancy  commenced  at  that  period. 
[Talfoubd,  J. — You  would  assimilate  this  to  the  case  of  Doe  d.  Ben- 
^^j^,  net  V.  Turner,  7  M.  &  W.  226.t(6)  *Wilhams,  J.— You  must 
-*  make  out  an  original  tenancy  at  will,  and  a  new  tenancy  at  will ; 
and  there  is  no  pretence  for  either.]  That  which  was  done  by  Pritchard 
in  1835  was  done  for  the  express  purpose  of  preventing  any  title  grow- 
ing against  him. 

WiLBB,  C.  J. — I  think  this  case  admits  of  no  doubt.  The  question 
turns  upon  that  which  took  place  in  the  year  1835.  Up  to  that  time 
there  dearly  was  no  tenancy  at  will.  It  appeared,  that,  at  the  time 
the  enclosure  was  originally  made,  Coombes  applied  to  the  lord  for 
leave  to  make  it,  and  tb&t  it  was  refused,  and  the  enclosure  was  made 
and  the  hut  afterwards  built  without  leave.  His  possession,  therefore^ 
was  adverse ;  and,  unless  the  acts  done  in  1835  deprive  the  defendant 

(a)  **  No  person  shall  be  deemed  to  hare  been  hi  possession  of  anj  land  witbia  the  meaniag 
of  this  act,  merely  by  reason  of  baying  made  an  entry  tbereon." 

(fr)  There,  A.,  in  181 T,  let  B.  Into  potsessiMi  of  lands  a«  tenant  at  will;  aad,  ia  1627,  A. 
entered  upon  the  lands  without  B.'s  oonsent,  and  cnt  and  carried  away  stone  therefiroa :  and  it 
was  held,  that  this  entry  amounted  to  a  determination  ef  the  tenancy  at  will^  and  that  B.  tbeaee- 
forth  beeame  tenant  at  snffliranoc,  nntily  by  agreement,  express  or  implied,  a  new  tenancy  was 
created  between  the  parties ;  and,  therefore,  that,  nnless  the  ftict  of  such  new  tenancy  were 
found  by  the  jury,  an  ejectment  brought  by  A.  in  183f  was  too  late,  inasmuch  as,  by  the  statute 
3  A  4  W.  4,  c.  27,  s.  7,  his  right  of  action  Jirtt  accrued  at  the  expiration  of  one  year  after  the 
oommeneement  of  the  original  tenancy  at  will,  «. «.,  in  the  year  I8IS. 
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of  the  benefit  of  the  statute  of  limitations,  this  ejectment  cannot  be 
maintained.  What,  then,  was  done  npon  that  occasion?  Pritchard 
went  with  his  steward  to  the  cottage,  the  defendant  not  being  there, 
and,  removing  a  stone  from  the  wall,  and  displacing  a  portion  of  the 
fence,  stated  that  he  took  possession.  The  defendant's  wife  and  family 
were  not  removed  from  the  premises,  or  desired  to  remove.  Unfortu- 
nately for  the  lord,  he  did  not  do  enough  to  secure  his  rights.  The 
defendant  is  not  to  be  prejudiced  by  what  was  thus  done  in  his  absence. 
I  left  it  to  the  jury  to  say  whether  the  lord  had  done  enough  to  acquire 
possession.  They  found  that  he  had  not ;  and  in  truth  there  was  no- 
thing to  leave  to  them.  The  acts  done  by  Pritchard  clearly  amounted 
to  no  more  than  an  entry,  which  since  the  late  statute  is  not  enough  to 
bar  the  tenant's  right  unless  accompanied  by  circumstances  which  would 
restore  the  possession  of  the  land  to  the  lord.  The  tenant  was  '^not 
removed,  nor  was  anything  done  to  disturb  him  in  his  possession. 
He  might  have  brought  trespass.  His  possession  having  commenced 
adversely  more  than  twenty  years  ago,  and  nothing  having  occurred  to 
interrupt  or  put  an  end  to  it,  this  ejectment  is  clearly  too  late. 

Cresswell,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that 
Pritchard,  the  lord,  when  he  intended  to  resume  possession  of  the  land 
in  question  in  1835,  from  a  feeling  of  kindness  to  the  encroacher,  ab- 
stained from  doing  enough  to  secure  his  rights.  It  is  clear  that  he  was 
out  of  possession,  and  that  there  was  no  tenancy  at  will  before  the  year 
1835.  The  defendant  was  there  as  a  trespasser.  The  10th  and  11th 
sections  of  the  3  &;  4  W.  4,  c.  27,  must  be  looked  at  together.  The 
latter  throws  light  upon  the  former :  it  enacts  that  « no  continual  or 
other  claim  upon  or  near  any  land,  shall  preserve  any  right  of  making 
an  entry  or  distress,  or  of  bringing  an  action."  That  section  treats 
the  making  an  entry  as  something  more  than  merely  being  on  the 
land,  and  claiming  it.  The  10th  section  seems  to  require  something 
more  than  the  merely  formally  going  upon  the  land.  The  making  an 
entry  amounts  to  nothing  unless  something  is  done  to  divest  the  pos- 
session out  of  the  tenant  and  revest  it  in  fact  in  the  lord.  We  are 
bound  by  the  plain  words  of  the  statute. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  quite  clear  that  the 
lord  was  not  in  possession  of  the  land  and  the  hut  in  question  in  the 
year  1835,  and  that  no  tenancy  at  will  ever  existed. 

Talfourd,  J.-p-It  is  with  great  regret  that  I  feel  myself  compelled 
to  come  to  the  same  conclusion.  The  kindness  and  forbearance  of  the 
lord  have  unfortunately  ^furnished  the  tenant  with  the  weapons  r^t^-i  o 
to  resist  his  right.  Rule  refused.       ^ 
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KIMPTON  V.  WILLEY.    AprU  30. 

A.,  haying  a  eanse  of  aotion  agftinit  B.  for  IW.  0«.  8dL  for  money  lent  between  the  yeara  1846 
and  1849 ;  and  also  a  cauee  of  action  againgt  him  on  a  separate  acoount,  for  goods  sold  and 
delirered,  work  and  laboar,  and  money  paid,  between  the  years  1645  and  1849,  amoanting  t» 
19Z.  19«.,  after  dedaoting  a  payment  on  acconnt  of  8t  6*.  3d.,  leried  two  plaints  in  respect  of 
them  in  the  county  oourt : — Held,  that  this  waa  not  a  splitting  or  dividing  of  "a  cause  of 
action,"  within  the  meaning  of  the  03d  section  of  the  9  A  10  Vict  o.  95. 

Held,  also,  that  the  jadge  of  the  county  court  had  jurisdiction  to  inquire  whether  B,  bad  eon- 
■ented  to  A.'s  claim  being  so  reduced,  and  that  that  fact  need  not  be  stated  in  the  particulan 
of  demand. 

Sembh,  that  prohibition  lies  to  the  county  court  eren  after  exeoutioB  levied. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  pro- 
hibition to  the  judge  of  the  Herefordshire  County  Court,  prohibiting 
him  from  proceeding  further  on  the  judgments  obtained  by  the  plaintiff 
in  two  plaints  in  that  court. 

The  particulars  of  demand  in  the  first  of  these  cases,  plaint  C.  142, 
was  as  follows : — 

£     $.  d. 
1846.  April  20.  Cash,         ...        -         -        -        10    0    0 

1849.  April    7.  Cash, 6    0    0 

1849.  July  14.  Cash, 2    0    0 

Interest, 2    0    0 


£19    0    8 


The  particulars  in  plaint  C.  143  were  as  follows : — 

£  9.  a. 

1845.  Nov.  25.  Journey  to  Baron  Dimsdale,  -        -        -  2    2    0 

Chaise  hire, 0  10    6 

1856.  May  18.  Taking  inventory,        ...        -  550 

Writing  and  copying,         -        -        -        -  0  10    6 

July  14.  Two  quarters  of  oats,    -        -        -        -  2  14    6 

1849.  April  7.  Oats 4    8    0 

Tares, 1  10     0 

May     .    Oats, 17    0 

July  12.  Journey, 220 

Expenses,        -*-        -        -        -        -0  10     6 

Very  many  attendances,        -        -        -  6  16    0 


Received  from  William  Pinnock, 


Commission, 
Receipt  stamp, 


£27  16 
8    5 

0 
3 

JE19  10 
0    8 
0    0 

9 
0 
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The  affidavit  of  the  defendant  and  his  attorney,  npon  which  the  rule 
was  moved,  stated,  that  both  plaints  came  on  to  be  heard  before  the 
jndge  of  the  county  court  on  the  20th  of  March,  1850,  plaint  C.  143, 
being  first  called  on ;  that  the  defendant's  attorney  objected  that  the 
judge  had  no  jurisdiction,  because  (as  disclosed  by  the  particulars)  the 
demand  exceeded  202.,  though  reduced  below  that  sum  by  a  credit  for 
8L  &s.  Sd,  given  without  the  defendant's  consent ;  and  that  the  judge 
overruled  the  objection,  heard  the  case,  and  gave  judgment  for  the  plain- 
tiff for  172.  98.,  and  costs  5L  Is. ;  that  plaint  C.  142  was  then  called 
on,  when  the  defendant's  attorney  objected  that  the  judge  had  no  juris- 
diction, because  the  subject-matter  of  that  and  the  preceding  plaint 
together  constituted  but  one  cause  of  action,  exceeding  20Z.,  and  that 
it  was  dot  competent  to  the  plaintiff  to  split  them ;  and  that  this  objec- 
tion also  was  overruled  by  the  judge,  who,  after  hearing  the  case,  gave 
judgment  for  the  plaintiff  for  17Z.  costs  42.  88.  6(2. 


*Jffawkin8  now  showed  cause. — Execution  having  been  exe- 


[♦721 


cuted  in  this  case,  the  application  for  a  prohibition  is  too  late ; 
there  remains  nothing  upon  which  it  could  operate :  Hall  v.  Norwood, 
1  Sid.  166,  Re  Poe,  5  B.  &  Ad.  681  (E.  C.  L.  R.  vol.  27),  Robinson  v. 
Lenaghan,  2  Exch.  SSS.f  [Williams,  J. — In  the  Articuli  Cleri,  2 
Inst.  602,  in  the  answer  to  Art.  3,  it  is  said  that  <<  the  king's  courts 
that  may  award  prohibitions,  being  informed,  either  by  the  parties 
themselves,  or  by  any  stranger,  that  any  court,  temporal  or  ecclesias- 
tical, doth  hold  plea  of  that  whereof  they  have  not  jurisdiction,  may 
lawfully  prohibit  the  same,  as  well  after  judgment  and  execution  as 
before."  Wilde,  C.  J.,  referred  to  Com.  Dig.  Prohibition  (D),  and  to 
Roberts  r.  Humby,  8  M.  &  W.  120.t] 

Then,  as  to  the  merits,  there  was  no  splitting  of  a  cause  of  action 
here,  within  the  case  of  Grimbly  v.  Aykroyd,  1  Exich.  479.t  When 
the  first  plaint  was  heard,  it  did  not  appear  that  the  plaintiff  had  any 
further  claim  against  the  defendant.  In  Neale  v.  Ellis,  1  D.  &  L.  163, 
the  Brighton  Court  of  Requests  Act  (3  Vict.  c.  x.,  s.  24)  provided  that 
it  should  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action 
into  two  or  more  suits  for  the  purpose  of  bringing  the  same  within  the 
jurisdiction  of  the  court,  but  that  any  plaintiff  having  a  cause  of  action 
above  the  value  of  152.,  might  sue  for  152.,  and  abandon  the  excess : 
and  it  was  held,  that  a  plaintiff  having  demands  for  the  price  of  a  horse, 
for  goods  sold  and  delivered,  and  for  rent,  against  the  defendant,  was 
entitled,  after  having  sued  for  and  recovered  152.  in  respect  of  the  horse 
by  plaint  in  the  county  court,  to  maintain  his  action  in  the  superior 
court  for  the  residue  of  his  claim ;  for  that  the  three  causes  of  action 
were  distinct,  and  there  had  been  no  division  of  *them  for  the  r^iroo 
purpose  of  bringing  them  within  the  jurisdiction  of  the  inferior  ^ 
court,  or  any  abandonment  of  the  excess  over  the  152.  recovered  in  that 
court.    Here,  the  items  in  the  two  plaints  are  in  no  way  connected  with 
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each  other.  In  The  King  v.  The  Sheriff  of  Herefordshire,  1  B.  &  Ad. 
672  (E.  C.  L.  R.  vol.  20),  A.  became  indebted  to  B.  in  a  sum  not  exceed* 
ing  408.  for  the  carriage  of  a  parcel  of  goods,  and  a  month  afterwards  in- 
curred another  debt  to  B.  not  exceeding  40«.  for  the  carriage  of  a  second 
parcel.  For  these  respective  debts,  A.  brought  two  actions  in  the  coontj 
court ;  and  it  was  held  that  the  causes  of  action  were  distinct,  and  that 
A.  was  entitled  to  sue  separately  for  each  demand ;  and  an  application 
for  a  prohibition  was  refused,  Lord  Tbntebdek  saying, — <<  I  am  of  opi- 
nion that  this  case  does  not  come  within  the  rule  of  law  which  prohibits 
the  splitting  of  a  cause  of  action  into  several  portions  for  the  purpose  of 
commencing  suits  for  each  in  an  inferior  court ;  to  be  so,  the  cause  of 
action  must  be  one  and  entire.  But,  in  this  case,  the  two  items  of  1{.  4«. 
each  are  perfectly  distinct  debts,  the  one  having  no  connexion  with  the 
other.  When  the  defendant  incurred  the  debt  stated  in  the  first  item,  the 
plaintiff  might  have  sued  him  for  it  in  the  county  court ;  and  his  having 
incurred  another  and  distinct  debt  with  the  plaintiff  afterwards,  should 
not,  I  think,  have  the  effect  of  depriving  the  plaintiff  of  his  remedy  in  the 
county  court  for  the  first  debt.  And  if  he  may  still  have  that  remedy 
for  the  first  debt,  he  has  it  of  course  for  the  second  also."  [Williams, 
J. — As  applied  to  this  act,  that  is  hardly  reconcileable  with  Grrimbly  v. 
Aykroyd.]  It  may  be,  that,  where  the  items  are  continuous  and  of  the 
same  description,  the  demand  cannot  be  split :  but  this  is  not  a  case  of 
that  sort ;  the  demands  here  are  separate  and  distinct.     In  Wickham  v. 

^  not  a  dividing  of  the  cause  of  action,  within  the  9  &  10  Vict.  c. 
95,  s.  68,  to  levy  one  plaint  for  rent  of  premises,  and  another  (under 
the  4  G.  2,  c.  28,  s.  1)  to  recover  double  value  for  holding  the  same 
premises  after  the  expiration  of  a  notice  to  quit.  [Maulb,  J. — In 
Jagoe*B  County  Court  Practice,  52,  I  find  an  Irish  case  upon  this  sub* 
ject,  which  is  thus  stated, — «  Splitting  demands,  prohibited  by  the  Irish 
statutes  (a)  in  nearly  the  same  words  as  in  this  section,  has  been  a  sub- 
ject of  judicial  consideration  in  a  case  on  appeal  before  Bushb,  C.  J., 
at  the  Dundalk  Summer  Assizes,  1888 : — The  plaintiff  below  brought  a 
civil  bill  for  use  and  occupation,  to  recover  one  gale  of  rent.  There 
were  two  gales  due  at  the  time,  which  together  amounted  to  a  sum 
exceeding  the  jurisdiction,  but  separately  were  within  it.  The  plain- 
tiff below  obtained  a  decree,  against  which  the  defendant  appealed. 
For  the  appellant  it  was  contended  that  the  case  came  within  the  pro- 
hibitory words  of  the  statute,  as  the  two  gales  might  clearly  have 
been  included  in  one  declaration,  and  that  it  was  vexatious  to  divide 
the  claim.  For  the  respondent  it  was  argued,  that  the  true  test  was, 
not  whether  the  claim  might  be  joined  in  the  same  declaration ;  and 
that  a  debt  might  by  mutual  arrangement  be  divided  into  several  aliquot 
parts,  and  a  promissory  note  taken  for  each  part,  which  was  frequently 
done  for  the  purpose  of  making  the  summary  remedy  by  civil  bill 

(o)  Courts  of  Conscienoo  AoU. 
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attach,  to  recover  each  separately,  which  could  not  be  the  case  while 
the  demand  was  entire  and  undivided.  Bushb,  0.  J.,  referred  to  the 
case  of  Oaims  v.  Whelan,  Hudson  &  Brooke,  552,  as  bearing  upon  the 
question,  and  was  at  first  inclined  to  consider  the  decree  erroneous: 
but  Mr.  Sannatty  Amicus  Curiae,  having  referred  '^him  to  the  r^i^nj 
case  of  The  King  v.  The  Sheriff  of  Herefordshire,  1  B.  &  Ad.  •- 
672  (E.  0.  L.  R.  vol.  20),  the  chief  justice  on  the  next  day  stated  that 
that  case  was  so  much  in  point  as  to  put  an  end  to  any  further  difficulty, 
and  affirmed  the  decree.'']  The  mere  statement  of  the  defendant  that 
the  subject-matters  of  the  two  plaints  form  but  one  cause  of  action,  is 
not  enough  to  oust  the  jurisdiction  of  the  county  court.  There  must 
be  some  evidence  to  which  the  judge  may  apply  his  discretion.  Vines 
t;.  Arnold,  8  C.  B.  632  (E.  G.  L.  R.  vol.  65),  Woodhams  v.  Newman,  7 
C.  B.  654  (E.  C.  L.  R.  vol.  62),  and  Beswick  v.  Capper,  7  C.  B.  669, 
were  also  cited. 

Lu$h,  in  support  of  his  rule. — The  particulars  of  demand  show 
that  the  plaintiff's  claim  in  respect  of  plaint  0.  143  was  for  211. 
16«.,  and  that  there  was  a  set-off  reducing  it  to  192.  19«.  [Maule, 
J. — Consistently  with  what  appears  on  the  affidavit,  the  19Z.  19«. 
might  have  been  ascertained  as  a  liquidated  balance.]  The  matter 
being  primd  facte  beyond  the  jurisdiction  of  the  county  court,  it  is  for 
the  plaintiff  to  show  facts  to  bring  the  case  within  it.  In  Cole  i;.  Knight, 
New  County  Court  Cases,  where  the  plaintiff,  having  an  original  claim 
against  the  defendant  for  more  than  201.,  gave  credit  for  certain  sums 
as  payments  on  account,  some  of  which  were  in  fact  moneys  lent  to 
him  by  the  defendant,  others,  moneys  received  by  him  to  the  defend- 
ant's use,  and  others,  moneys  the  produce  of  goods  of  the  defendant 
which  the  plaintiff  had  sold,  and  the  proceeds  of  which  he  had  appro* 
priated ;  and  the  plaintiff  by  this,  and  by  abandoning  the  remainder, 
reduced  his  claim  below  202.,  and  brought  a  plaint  in  the  county  court, 
— ^this  court  awarded  a  prohibition.  Although  the  judge  must  exercise 
his  discretion  at  the  time  as  to  whether  or  not  the  case  is  within  his 
jurisdiction,  his  ^decision  is  not  conclusive,  but  may  be  reviewed  r-i^wne 
on  a  motion  for  a  prohibition :  Thompson  v.  Ingham,  14  Q.  B.  710  '- 
(B.  C.  L.  R.  vol.  78).  The  subject-matter  of  the  two  plaints  here  con- 
stituted one  <<  cause  of  action,"  as  that  is  explained  in  the  judgment 
of  the  Court  of  Exchequer  in  (Jrimbly  v.  Aykroyd.  If  the  whole 
formed  one  cause  of  action  in  that  sense,  the  jurisdiction  clearly  is  ex- 
ceeded. The  case  of  The  King  t^.  The  Sheriff  of  Herefordshire  is  dis- 
tinctly overruled  by  Gkimbly  v.  Aykroyd,  and  by  the  test  suggested  by 
Erle,  J.,  in  Wickham  v.  Lee.  It  is  clear  that  all  these  demands  might 
have  been  included  in  one  count. 

Wilde,  C.  J.— This  case  has  undergone  some  considerable  discussion, 
the  court  being  anxious  not  to  run  counter  to  any  of  the  authorities. 
In  the  result,  however,  it  does  not  occur  to  me  that  it  presents  any  very 
serious  difficulty.    This  is  an  application  for  a  prohibition,  on  the  ground 
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that  the  county  court  has  exceeded  its  jurisdiction.  Let  us  see  how  the 
matter  is  presented  before  us.  The  affidavits  upon  which  the  rule  was 
moved,  state  that  two  plaints  were  entered  in  the  county  court  against 
the  defendant,  at  the  suit  of  the  plaintiff, — ^the  one  for  192.  0«.  8d.  for 
money  lent  and  interest, — ^the  other  for  19/.  19».,  being  the  balance  of 
an  account  for  work  and  labour  and  goods  sold,  amounting  originally 
to  27Z.  168. ;  and  that  these  two  sums  added  together  exceed  the  amount 
for  which  the  county  court  has  jurisdiction.  The  affidavits  then  go  on 
to  allege,  that  both  plaints  were  heard  on  the  same  day ;  that,  when 
the  first  was  called  on,  the  defendant's  attorney  objected  to  the  hearing 
thereof,  on  the  ground  that  the  judge  had  no  jurisdiction,  inasmuch  as 
the  particulars  of  demand  disclosed  a  cause  of  action  exceeding  202., 
*79fil  ^^*^^  could  not  be  reduced  by  the  set-off  (also  *di8closed  by  the 

-■  particulars),  so  as  to  bring  it  within  the  jurisdiction,  in  the  ab- 
sence of  an  adjustment  or  ascertainment  of  the  balance  by  the  assent 
of  both  parties ;  and  that  the  judge  overruled  the  objection,  heard  the 
case,  and  made  an  order  upon  the  defendant  to  pay  172.  9«.  for  debt, 
and  52.  1^.  for  costs.  The  affidavit  further  states  that  the  other  plaint 
was  then  called  on,  when  the  defendant's  attorney  objected,  that,  as 
the  plaintiff's  claim  in  the  whole  amounted  to  392.  in  respect  of  one 
entire  cause  of  action,  it  was  not  competent  to  him  to  split  it  for  the 
purpose  of  bringing  two  actions  in  the  county  court ;  and  that  the  judge 
notwithstanding  proceeded  to  hear  the  plaint,  and  made  an  order  on  the 
defendant  to  pay  the  sum  demanded  (192.  0«.  8(2.),  and  costs.  The 
defendant  himself,  by  affidavit,  negatives  that  there  was  any  settlefnent 
of  accounts  between  himself  and  the  plaintiff,  or  any  agreement  that 
the  set-off  should  be  allowed.  So  far,  therefore,  as  regards  the  first 
plaint,  this  is  a  case  in  which  the  county  court  has  given  judgment  for 
the  plaintiff  for  172.  9«.  There  is  not  a  word  in  the  affidavits  as  to 
how  that  amount  is  m^de  up.  It  is  not  stated  that  it  was  reduced  by  a 
set-off.  Beyond  all  doubt,  it  is  the  duty  of  a  party  who  comes  to  this 
court  to  ask  for  a  prohibition  to  lay  before  it  proper  grounds  for  inducing 
it  to  come  to  the  conclusion  that  there  has  been  an  excess  of  jurisdic- 
tion on  the  part  of  the  inferior  tribunal.  How  does  that  appear  here  ? 
The  affidavits  merely  state,  that,  on  the  plaint  being  called  on,  the  de- 
fendant's attorney  objected  to  the  hearing,  but  that  the  judge,  notwith- 
standing that  objection,  heard  and  disposed  of  the  plaint.  Was  it  the 
duty  of  the  judge  to  yield  to  an  objection  thus  presented  to  him  ?  How 
could  he  anticipate  what  the  case  would  be  ?  It  might  have  been  shown 
that  the  sum  sought  to  be  recovered  was  an  agreed  balance.  The  objec- 
*7971  ^^^^  ^^  ^^^'  ^^^^'  ^^  ^^  conclusion  of  the  case,  an  excess  of  *juris- 

^  diction  appeared.  The  case,  then,  stands  thus : — There  was  a 
plaint  in  which  the  plaintiff  claimed  192. 19^.,  and  a  judgment  given  for 
the  plaintiff  for  172.  9«.  and  costs,  without  anything  to  show  that  the 
judge  in  any  way  exceeded  his  jurisdiction.     The  only  objection  dis- 
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closed  by  the  affidavits  was  one  that  was  perfectly  unfounded,  and  very 
properly  overmled  by  the  judge.  The  present  case  is  wholly  beside 
that  of  Beswick  v.  Capper.  There,  it  appeared  that  the  plaintiff  was 
allowed  in  the  county  court  to  proye  a  demand  of  227L  2s.  8d,,  and  to 
reduce  the  amount  by  a  set-off  of  1862.  16s.  9d.,  and  then  to  abandon 
so  much  of  the  balance  as  exceeded  20L,  and  so  to  take  a  yerdict  for 
20L  It,  therefore,  appeared  affirmatively  to  the  court  in  that  case  that 
the  judge  of  the  county  court  had  gone  into  matters  much  beyond  his 
jurisdiction.  Here,  however,  there  is  no  one  fact  to  lead  the  court  to 
the  conclusion  that  there  has  been  any  excess  of  jurisdiction,  and,  con- 
sequently, so  far  as  regards  the  plaint  which  was  first  heard  in  the 
county  court,  no  ground  for  a  prohibition. 

As  to  the  other  plaint  also,  I  am  of  opinion  that  the  plaintiff  has 
failed  to  make  out  a  case  for  the  interposition  of  this  court.  That  part 
of  the  case  stands  upon  a  different  footing.  The  plaintiff  claimed  192. 
0#.  8e2.  for  money  lent.  The  objection  was,  that  that  demand,  though 
presented  as  a  separate  and  distinct  demand,  was,  in  truth,  only  part 
of  a  larger  demand  which  exceeded  the  amount  to  which  the  jurisdic- 
tion of  the  county  court  is  limited.  Suppose  the  prohibition  were  to 
go,  what  would  be  its  effect  ?  What  would  the  plaintiff  recover  on  that 
account,  if  he  sued  in  the  superior  court  ?  Why,  192.  0«.  8d.  only.  Why 
should  he  not  proceed  for  that  in  the  county  court  ?  The  case  is  pre- 
cisely one  that  is  provided  for  by  the  statute.  If  a  plaintiff,  suing  in  a 
county  court,  proves  a  demand  ^exceeding  the  limits  of  the  r^iroQ 
couflty  court's  jurisdiction,  he  will  be  nonsuited  unless  he  will  '- 
consent  to  abandon  the  excess ;  and  the  fact  of  his  having  done  so  must 
be  recorded  on  the  face  of  the  judgment.  Nothing  of  that  kind  was 
done  here.  At  the  time  this  plaint  was  heard,  the  demand  thereby 
sought  to  be  recovered  was  the  only  demand  which  the  plaintiff  had 
against  the  defendant ;  for,  he  had  already  recovered  a  judgment  of  the 
same  court  for  the  other  part  of  his  demand,  and  192.  Os.  8d.  was  all 
he  could  be  entitled  then  to  recover  in  any  court.  But,  independently 
of  that,  this  is  a  demand  for  money  lent.  The  other  was  for  work  and 
labour,  goods  sold  and  delivered,  and  for  commission.  It  is  insisted 
that  the  whole  formed  but  one  entire  debt.  What  evidence  was  there 
of  that  ?  It  did  not  appear  that  the  parties  had  ever  treated  it  as  one 
entire  demand ;  and  the  items  do  not  necessarily  show  that  it  formed 
one  account.  Both  grounds  for  a  prohibition,  therefore,  fail,  and  the 
rule  must  be  discharged. 

Maulb,  J.^-I  am  of  the  same  opinion.  The  Lord  Chief  Justice 
has  gone  so  fully  into  the  reasons  on  which  the  judgment  of  the  court 
is  founded,  that  it  is  enough  for  me  to  say  that  I  entirely  concur  in  the 
view  he  has  taken.  With  respect  to  the  case  of  Thompson  v,  Ingham, 
the  record  conclusively  showed  that  the  title  to  the  land  came  in  issue 
in  the  county  court.     Here,  nothing  appears  to  show,  that  a  question 
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of  a  larger  sum  than  20L  was  in  issue.  If  it  had  appeared  that  a  larger 
Bum  than  202.  was  in  issue,  and  that  the  county  court  had  decided  on 
a  controverted  question  whether  that  was  so  or  not,  if  he  had  no  juris- 
diction to  entertain  a  claim  exceeding  20L,  we  should  have  been  bound 
to  treat  it  as  a  case  of  excess  of  jurisdiction.  I  do  not,  however,  think 
that  that  is  so.  If  the  party,  having  a  demand  for  more  than  20/., 
♦79Q1  ^^^^^^  ^  claim  no  more,  '^he  may  recover  that  sum,  electing  to 
-^  abandon  the  rest.  There  is,  therefore,  a  manifest  difference  with 
respect  to  the  jurisdiction  of  the  county  court,  between  the  implied  pro- 
hibition as  to  debts  exceeding  202.  and  the  prohibitory  clause  as  to  mat- 
ters of  title.  That  materially  distinguishes  the  case  of  Thompson  v. 
Ingham  from  the  present  case. 

Williams,  J. — I  am  of  the  same  opinion.  A  prohibition  ought  not 
to  go  unless  it  clearly  appears  that  the  judge  of  the  inferior  court  has 
acted  without  jurisdiction.  The  burthen  of  making  that  out  is  cast 
upon  the  party  making  the  application.  I  am  not  satisfied,  upon  the 
affidavits,  that  the  subject-matter  of  the  two  claims  here  constituted 
«  one  cause  of  action,'*  within  any  reasonable  interpretation  of  the  63d 
section  of  the  act.  With  regard  to  the  point  made  as  to  the  set-off,  all 
that  the  affidavits  disclose,  is,  that  there  was  a  premature  objection 
urged  on  the  part  of  the  defendant  at  the  trial,  which  the  judge  very 
properly  overruled. 

Talfovbd,  J. — I  am  of  the  same  opinion.  As  to  the  main  question, 
the  case  seems  to  me  to  differ  materially  from  that  of  Grimbly  r.  Ayk- 
royd.  There  is  nothing  here  giving  a  common  character  to  thi  two 
sets  of  items,  as  there  was  in  that  case,  except  that  the  whole  might 
have  been  included  in  one  declaration.  In  Grimbly  v.  Aykroyd  there 
was  one  entire  system  of  dealing,  the  demand  arising  all  out  of  one 
state  of  things.  This  rule,  therefore,  may  well  be  discharged  without 
at  all  interfering  with  the  authority  of  that  case. 

Kule  discharged,  with  costs. 
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♦WILLIAMS  and  Another  v.  GRAY  and  NORMANSELL.  r*,oA 

June  7.  t^^^ 

tlDder  an  interpleader  order,  a  bond  in  tbe  penal  smn  of  200/.  wai  given  by  C.  and  D.,  aa  raretiee 
Ibr  B.  irbo  claimed  certain  goode  seised  nnder  a^./a.  at  tbe  niit  of  A.  conditioned  to  be  Toid« 
— "if  npon  the  trial  of  an  iBsne  it  sboald  be  found  that  tbe  goods  in  tbe  order  mentioned  were, 
or  any  of  tbem  were,  at  tbe  time  of  tbe  seiinre,  tbe  property  of  B.," — "or,  if  B.  sbonld  proceed 
to  try  tbe  said  iseae  in  dne  time  according  to  tbe  terms  of  tbe  said  order,  or  according  to  tbe 
course  and  practice  of  tbe  said  court,  according  to  tbe  said  order,  or  any  Ibrtber  order  of  any 
judge  to  be  made  in  tbat  bebalf," — ''  or  if  B.  sbonld  pay  or  cause  to  be  paid  to  A.  tbe  sum  of 
206/.,  or  so  mneb  tbereof  as  sbonld  be  tbe  Taloe  of  tbe  said  goods,  or  socb  part  of  tbe  same  as 
migbt  be  found  not  to  be  tbe  property  of  B." 

la  an  action  upon  tbe  bond,  against  tbe  sureties,  tbe  declaration,  after  setting  out  tbe  condition, 
stated  tbat  liie  issue  came  on  to  be  tried  at  a  certain  sitting,  and  tbat  tbe  jury  were,  witb  tbe 
eonaent  of  A.  and  B.,  discbarged  from  giving  any  Terdiot  tbereon ;  and  tbat  afterwards  a  fnrtber 
order  was  made,  wbereby  it  was  ordered  tbat  B.  sbonld  proceed  to  tbe  trial  of  tbe  issue  at  a 
certain  otber  sitting,  and  tbat,  in  default  tbereof,  bis  claim  sbonld  be  barred ;  and  alleged  for 
breaeb)  tbat  B.  did  not  at  the  last-meatioaed  sittings,  or  at  any  otber  time  after  tbe  making 
of  the  lastrmentioned  order,  proceed  to  try,  or  try  tbe  issue,  Ac,  nor  pay  A.  tbe  200/.  or  any 
part  tbereof. 

Tbe  defendant  0.  pleaded,  tbat,  after  tbe  making  of  tbe  first  order,  and  before  tbe  making  of  tbe 
aaeond  order,  B.  did,  in  pursnanee  and  performance  of  tbe  oendition  of  the  bond,  proceed  to  try 
tbe  issue,  according  to  tbe  <^urse  and  practice  of  the  court  and  tbe  order,  and  tbat  the  jnry 
were  discbarged  from  giving  a  verdiot  by  tbe  consent  of  A.  and  B.,  without  any  default  on  tbe 
part  of,  and  without  the  consent  of,  C,  and  B.,  or  either  of  them. 

Tbe  defendant  D.  demurred  generally  to  tbe  declaration. 

Held,  tbat  tbe  declaration  disclosed  a  sufficient  breach,  tbe  meaning  of  tbe  condition  being  tbat 
B.  sbonld  actually  cause  tbe  issue  to  be  tried,  and  not  being  performed  by  the  first  proceeding 
to  trial. 

Held  also,  tbat  tbe  plea  was  bad,  as  raising  an  issue  which  was  immateriaL 

This  waa  an  action  of  debt  on  bond.  The  declaration  stated  that 
the  defendants,  theretofore,  to  wit,  on  the  17th  of  February,  1849,  by 
their  certain  writing  obligatory,  sealed  with  their  respective  seals,  and 
then  shown  to  the  court,  acknowledged  themselves  to  be  held  and  firmly 
bound  unto  the  plaintiffs  in  the  sum  of  2002.,  to  be  paid  to  the  plain- 
tiffs, which  said  writing  obligatory  was  and  is  subject  to  a  certain  condi- 


tion thereunder  ^written,  whereby,  after  reciting  that  the  Sheriff 
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of  Middlesex,  under  and  by  virtue  of  a  certain  writ  of  Ji.  fa.y 
issued  out  of  Her  Majesty's  Court  of  Common  Pleas  at  Westminster, 
in  an  action  wherein  the  now  plaintiffs  were  plaintiffs,  and  one  Jane 
Annie  Morton  was  defendant,  caused  the  same  to  be  levied  upon  cer- 
tain goods  and  chattels  in  and  about  a  certain  house  and  premises  at 
Camden  Hill  Villas,  Kensington,  in  the  said  county;  and  that,  the 
said  goods  and  chattels  being  claimed  by  one  Richard  Greville  Slade, 
the  said  sheriff,  pursuant  to  the  statutes  in  that  behalf,  had  caused  an 
application  to  be  made  to  the  said  court  for  an  interpleader  order ;  and 
that  Sir  C.  Crbsswbll,  Knt.,  then  being  one  of  the  justices  of  the  said 
court,  on  the  14th  of  February,  1849,  made  an  order  in  the  said  action, 
whereby,  upon  hearing  the  attorneys  or  agents  for  the  said  sheriff,  and 
for  the  plaintiffs  and  the  said  B.  G.  Slade,  it  was  ordered,  that,  upon 
payment  of  the  sum  of  200?.  into  court  by  the  said  B.  G.  Slade  within 
a  week  from  the  date  thereof,  or  upon  his  giving  within  the  same  time 
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security  to  the  satisfaction  of  one  of  the  masters  of  the  said  court  for 
the  payment  of  the  said  amount,  by  the  said  R.  6.  Slade,  according  to 
the  directions  of  any  rule  of  court  or  judge's  order  to  be  made  therein, 
and  upon  payment  to  the  said  sheriff,  of  the  possession  moneys  from 
the  date  of  the  said  order,  the  said  sheriff  should  withdraw  from  the 
possession  of  the  said  goods  and  chattels ;  and  whereby  it  was  further 
ordered  that  the  now  plaintifis  and  the  said  R.  G.  Slade  should  proceed 
to  the  trial  of  an  issue  in  the  said  court,  in  which  the  said  R.  G.  Slade 
should  be  plaintiff,  and  the  now  plaintiffs  should  be  defendants ;  and 
that  the  question  to  be  tried  should  be,  whether,  at  the  time  of  the  said 
seizure,  the  goods  in  the  schedule  to  a  certain  bill  of  sale,  dated  the  3d 
♦7^21  ^^  November,  1848,  were  the  property  of  the  said  R.  G-  *Slade ; 

^  and  whereby  it  was  further  ordered  that  such  issue  should  be 
prepared  and  delivered  by  the  said  R.  G.  Slade  within  a  fortnight  from 
the  date  of  the  said  order,  and  be  returned  by  the  now  plaintiffs  within 
a  fortnight,  and  should  be  tried  at  the  sittings  of  Nisi  Prius  held  after 
Easter  Term,  then  next,  in  and  for  the  county  of  Middlesex ;  and  by 
which  said  condition,  after  further  reciting  that  the  said  R.  G.  Slade 
had  proposed  the  now  defendants  as  security  for  the  same  sum  of  200L 
pursuant  to  the  said  order,  and  that  H.  M.,  Esq.,  one  of  the  masters 
of  the  said  court,  had  approved  thereof, — ^it  was  conditioned,  that,  if 
upon  the  trial  of  the  said  issue  it  should  be  found  that  the  said  goods 
and  chattels  in  the  said  order  mentioned  were,  or  any  of  them  were,  at 
the  time  of  the  said  seizure,  the  property  of  the  said  R.  G.  Slade,  or 
if  the  said  R.  G.  Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  said  order,  or  according  to  the  course 
and  practice  of  the  said  court,  according  to  the  said  order  or  any  fur* 
ther  order  of  any  judge  to  be  made  in  that  behalf,  or  if  the  said  R.  G. 
Slade  should  well  and  truly  pay,  or  cause  to  be  paid,  to  the  now  plain- 
tiffs the  sum  of  2007.,  or  so  much  thereof  as  should  be  the  value  of  the 
said  goods  and  chattels,  or  such  part  of  the  same  respectively  as  might 
be  found  not  to  be  the  property  of  the  said  R.  G.  Slade,  then  the  said 
writing  obligatory  was  to  be  void  and  of  no  force,  otherwise  to  stand 
and  remain  in  full  force,  vigour,  and  effect,  as  by  the  said  writing  obli- 
gatory and  the  said  condition  would  more  fully  appear :  Averment,  that, 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on  the  21st  of 
March,  1849,  the  said  issue  so  as  aforesaid  ordered  to  be  tried,  was 
prepared  and  delivered  by  the  said  R.  G.  Slade  to  the  now  plaintiffs, 
and  was  by  them  then  returned  to  the  said  R.  G.  Slade,  pursuant  to 
^,-oq-|  the  said  order  of  the  said  Sir  C.  Crbsswell  :  That  the  said  """issue 

-*  was  ready  to  be  tried  at  the  sittings  at  Nisi  Prius  held  after 
Easter  Term  next  after  the  makmg  of  the  said  order,  to  wit,  1849,  in 
and  for  the  said  county,  but  the  same  according  to  the  course  and  prac- 
tice of  the  said  court  was  not  tried,  and  the  same  was  then,  according 
to  the  course  and  practice  of  the  said  court,  made  a  remanet  until  the 
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sittings  of  Nisi  Prius  to  be  held  after  Trinity  Term  in  that  year,  in  and 
for  the  said  cotintj ;  and  the  said  issue  afterwards,  to  wit,  on  the  9th 
of  May,  1849,  came  to  be  tried  at  the  said  last-mentioned  sittings,  and 
which  sittings  were  then  held  before  the  Right  Hon.  Sir  Thomas  Wildb, 
Knt.,  then  being  the  Chief  Justice  of  the  said  court  at  Westminster,  in 
the  said  county ;  and  the  jurors  of  the  jury  who  were  then  and  there 
chosen  and  sworn  to  try  the  said  issue,  were  by  the  said  Chief  Justice, 
with  the  consent  of  the  now  plaintiffs  and  the  said  R.  6.  Slade,  then 
and  there  discharged  from  giving,  and  did  not  give,  any  verdict  thereon : 
That,  afterwards,  to  wit,  on  the  30th  of  January,  1850,  a  further  order 
was  duly  made  in  the  said  action,  and  in  the  matter  of  the  said  inter- 
pleader issue,  by  Sir  T.  N.  Talfourd,  Knt.,  being  one  of  the  said  jus- 
tices of  the  said  court,  by  which  order  the  said  Sir  T.  N.  Talfourd,  did 
order  that  the  said  R.  G.  Slade  should  proceed  to  the  trial  of  the  said 
issue  at  the  sittings  of  Nisi  Prius  to  be  held  in  and  for  the  said  county 
of  Middlesex  after  Hilary  Term,  1850 ;  and  that,  in  default  thereof, 
the  said  R.  G.  Slade's  claim  to  the  said  goods  and  chattels  should  be 
barred :  That,  although  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  1st  of  February,  in  the  year  last  aforesaid,  the 
sittings  of  Nisi  Prius  to  be  holden  in  and  for  the  said  county  of  Mid- 
dlesex after  the  said  last-mentioned  term,  were  duly  holden  at  West- 
minster, in  and  for  the  county  of  Middlesex,  before  the  said  Chief 


Justice,  yet  the  said  R.  G.  Slade  did  not  nor  would  *at  the  said 
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last-mentioned  sittings,  or  at  any  time  after  the  making  of  the 
said  last-mentioned  order,  proceed  to  ity,  or  try^  the  said  issue,  accord- 
ing to  the  course  and  practice  of  the  said  court,  according  to  the  said 
last-mentioned  order,  or  at  all ;  and  the  same,  by  his  default  in  that 
behalf,  was  not  then,  or  at  any  other  time,  tried.  That  the  said  R.  G. 
Slade  did  not  nor  would  at  any  time  well  and  truly  pay  or  cause  to  be 
paid  to  the  now  plaintiffs  the  sum  of  2002.,  or  any  part  thereof, — that 
sum  during  all  the  time  aforesaid  being  the  value  of  the  said  goods  and 
chattels,  the  same  being  the  goods  in  the  schedule  to  the  said  bill  of 
sale,  and  the  same  or  any  part  thereof  not  being  at  the  time  of  the  said 
seizure  the  property  of  the  said  R.  G.  Slade ;  contrary  to  the  said  con- 
ditions of  the  said  writing  obligatory ;  and  whereby  the  said  writing 
obligatory  had  become  forfeited ;  and  thereby  an  action  had  accrued  to 
the  now  plaintiffs,  to  demand  and  have  of  the  defendants  the  sum  of 
2002.,  being  the  sum,  &c.,  above  demanded. 

The  defendant  Normansell  pleaded,  that,  after  the  making  of  the 
said  writing  obligatory,  and  before  the  making  of  the  said  order  made 
by  the  said  Hon.  Sir  T.  N.  Talfourd,  that  is  to  say,  at  the  said  sittings 
of  Nisi  Prius  for  the  county  of  Middlesex  held  after  Trinity  Term, 
1849,  in  the  declaration  mentioned,  to  wit,  on  the  19th  of  June,  1849, 
the  said  R.  G.  Slade  did,  in  pursuance  and  performance  of  the  said 
condition  of  the  said  writing  obligatory,  proceed  to  try  the  said  issue. 


784  WILLIAMS  ».  GRAY.    T.  T.  1850. 

which,  proceeding  to  try,  was  in  due  time  according  to  the  course  and 
practice  of  the  said  court,  according  to  the  said  order  of  the  said  Sir 
C.  Cresswell,  on  which  occasion  the  jurors  of  the  jury  chosen  and 
sworn  to  try  the  said  issue  were  then  discharged  from  giving  any  ver- 
dict, as  in  the  declaration  mentioned,  at  the  instance  and  by  the  consent 
of  the  now  plaintiffs  and  the  said  R.  Gr.  Slade,  without  any  default  on 
*70R-|  *^®  P*rt  of  the  *defendants  or  either  of  them  or  the  said  R.  G. 
^  Slade,  and  without  the  consent  of  the  defendants  or  either  of 
them,  although  all  the  evidence,  as  well  on  the  part  of  the  said  B.  G. 
Slade  as  on  the  part  of  the  now  plaintiffs,  was  laid  before  the  said 
j  urors, — ^verification. 

The  defendant  Gray,  after  craving  oyer  of  the  deed,  and  setting  out 
the  condition  (as  in  the  declaration),  demurred  generally  to  the  declarar 
tion. 

The  plaintiff  demurred  specially  to  the  plea  of  the  defendant  Nor- 
mansell,  the  main  ground  of  demurrer  being,  that  it  tendered  an  imma- 
terial issue. 

G.  DenmaHj  for  the  plaintiffs. — The  declaration  is  good,  and  the  plea 
no  answer.  The  substantial  question  is,  what  is  the  true  construction 
of  the  condition  of  the  bond.  The  condition  is,  that,  if,  upon  the  trial 
of  the  issue  directed  by  the  order  of  Gkssswbll,  J.,  it  should  be  found 
that  the  goods  and  chattels  in  the  ordered  mentioned,  were,  or  any  of 
them  were,  at  the  time  of  the  seizure  under  the  writ,  the  property  of 
Slade, — or  if  Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  order,  or  according  to  the  course  and 
practice  of  the  court,  according  to  the  said  order  or  any  further  order 
of  any  judge  to  be  made  in  that  behalf, — or,  if  Slade  should  pay  the 
plaintiffs  200Z.,  &;o.,  the  bond  to  be  void,  &;c.  Upon  the  fair  construc- 
tion of  these  words,  it  is  submitted,  the  defendants  have  been  guilty  of 
a  clear  breach.  It  cannot  be  that  each  of  these  alternatives  creates  a 
separate  condition ;  for,  if  that  were  so,  the  second  would  have  no  mean- 
ing that  would  afford  any  security  at  all  to  the  plaintiffs.  "  Or"  will  in 
all  cases  be  read  ^^and,"  where  otherwise  the  plain  and  manifest  inten- 
tion of  the  parties  would  be  frustrated :  Green  v.  Wood,  7  Q.  B.  178 
(E.  C.  L.  B.  vol.  53).     Assuming  that  there  are  three  separate  condi- 

*7861  *^^°^'  ^P°^  *^^  ^^®*  ^*  ^^  ^^®*^  **^®  '^^'^^  ^^  ^  ^^^^^  9  ^  *^  *^^ 
^  third,  the  declaration  avers  non-payment  />{  the  200Z. :  the  only 

question  remaining,  is,  whether  the  defendants  have  complied  with  the 

second  condition,  '^  if  the  said  B.  G.  Slade  should  proceed  to  try  the 

issue  in  due  time,  according  to  the  order  and  practice  of  the  court." 

The  plea  of  the  defendant  Normansell  raises  an  immaterial  issue :  the 

condition  is  for  something  more  than  merely  "proceeding  to  try"  the 

issue.     [Wilde,  C.  J. — You  contend  it  means  "  proceed  and  try  ?"] 

Precisely  so.     It  was  intended  to  secure  a  verdict  of  a  jury.     If  so,  the 

plea  is  clearly  bad.    Slade  was,  by  the  order  of  Talfourd,  J.,  bound  to 
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try  the  issue  at  the  sittings  after  last  Hilary  Term :  and  he  did  not  do  so. 
The  plea,  in  effect,  seeks  to  set  up  a  sort  of  defence  arising  out  of  a 
giving  of  time  to  the  principal.  A  parol  agreement,  however,  to  give 
time  to  the  principal  on  a  bond,  is  no  defence  to  an  action  against  a 
surety :  see  Davey  v.  Prendergrass,  5  B.  &  Aid.  187  (E.  C.  L.  R.  vol.  7), 
and  the  cases  cited  in  Surge  on  Suretyship,  pp.  212,  218. 

Willesy  contrd.. — The  undertaking  to  "  proceed  to  try"  is  satisfied  by 
the  party's  endeavouring  to  try.  This  court  so  held  in  Rizzi  v.  Foletti, 
6  C.  B.  862  (E.  C.  L.  R.  vol.  67).  [Maulb,  J.— That  proceeded  upon 
the  ground  of  the  construction  of  the  statute  14  G.  2,  c.  17,  s.  1.]  The 
same  construction  must  be  put  upon  all  instruments.  [Maulb,  J. — Pro- 
ceeding to  try  here  must  mean  doing  all  the  party  can  to  get  to  trial. 
The  first  branch  of  the  condition  Slade  has  not  complied  with,  because 
he  has  not  obtained  a  verdict :  he  has  equally  made  default  as  to  the 
second,  because  he  has  not  proceeded  according  to  my  Brother  Tal- 
voubd's  order ;  and  he  has  made  default  as  to  the  third,  because  he  has 
not  paid  the  money.  Therefore,  *the  bond  is  not  void.]  The  r^trqY 
not  proceeding  to  try  according  to  the  order  of  Talfourd,  J.,  was  '- 
not  a  breach  of  the  condition ;  for,  the  condition  had  been  performed 
before  the  date  of  that  order.  The  case  does  not  fall  within  the  prin- 
ciple of  Davey  v.  Prendergrass,  but  rather  within  the  exceptions  in  Com. 
Dig.  CondAion  (L.  4)  and  (L.  6),  where  it  is  said, — "  The  non-perform- 
aace  of  a  condition  may  be  excused  by  the  default  of  the  feoffee  or 
obligee ;  as,  if  the  feoffor  or  obligor  makes  a  legal  tender  of  the  money 
to  the  feoffee  or  obligee  at  the  day  and  place  appointed,  and  he  refuses 
to  accept  it."  ^^  So,  the  performance  of  a  condition  shall  be  excused  by 
the  obstruction  of  the  obligee :  as,  if  a  condition  be,  to  build  a  house, 
and  he,  or  another  by  his  order,  hinders  his  coming  upon  the  land, 
or  say  that  it  shall  not  be  built,  or  interrupts  the  performance.  So, 
if  a  condition  be  that  the  lessee  shall  leave  a  house  in  good  plight, 
and  fire  out  of  the  chimney  of  the  lessor  next  to  it  consumes  it.  So,  if 
Uiere  be  a  recognisance  to  the  King  for  appearance,  and  the  party  is 
imprisoned  by  A.  and  B.,  who  act  by  lawful  authority  of  the  King." 
Here,  the  plaintiff  consented  to  the  discharge  of  the  jury.  [Maulb, 
J. — What  is  material  here  is,  the  consenting  and  agreeing:  that 
is  an  agreeing  by  parol  to  discharge  the  party  from  a  bond !]  An  act 
in.  pais  by  the  obligee  may  discharge  a  bond :  of  this  many  instances 
are  given  by  Chief  Baron  Comyns.  [Maulb,  J. — ^If  the  condition  here 
means  that  Slade  was  to  perform  the  second  part,  he  was  bound  to  pro- 
ceed to  try,  notwithstanding  the  former  consent  of  the  plaintiffs  to  dis- 
charge the  jury.] 

Denman  was  heard  in  reply. 

Wilde,  C.  J. — This  bond,  like  every  other  written  instrument,  must 
be  construed  with  reference  to  the  ^intention  apparent  on  the  face  r^rrno 
of  it,  so  far  as  the  words  will  admit  of  it.     Here  I  think  it  is  '- 
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sufficiently  apparent  what  the  parties  meant,  viz.,  to  bring  to  a  judicial 
decision  a  certain  claim.  The  first  branch  of  the  condition  is,  that  the 
bond  shall  be  void,  "  if  upon  the  trial  of  the  issue  directed  by  the  order 
of  Cresswbll,  J.,  it  should  be  found  that  the  goods  and  chattels  in  the 
order  mentioned  were,  or  any  of  them  were,  at  the  time  of  the  seienre 
under  the  fi.  fa.,  the  property  of  Slade," — ^plainly  showing  the  object  of 
the  bond  to  be,  to  have  a  judicial  inquiry  as  to  a  particular  fact.  It 
then  proceeds, — '^  or,  if  the  said  B.  G.  Slade  should  proceed  to  try  the 
said  issue  in  due  time  according  to  the  terms  of  the  said  order,  or  accord- 
ing to  the  course  and  practice  of  the  court,"  &c.  That  palpably  shows 
the  intention  of  the  parties  that  a  trial  should  actually  take  place ;  and 
care  is  taken  to  guard  against  a  failure  in  that  respect.  No  doubt  there 
might  arise  circumstances  which  might  operate  a  dispensation;  but 
nothing  is  shown  to  have  taken  place  which  could  have  prevented  Slade's 
causing  the  issue  to  be  tried.  The  terms  of  the  order  of  my  brother 
Talfourd  are,  '^  that  Slade  should  proceed  to  the  trial  of  the  said  issue 
at  the  sittings  of  Ni%%  Prius  to  be  held  in  and  for  the  county  of  Middle- 
sex after  Hilary  Term,  1850,  and  that,  in  default  thereof,  his  claim  to 
the  said  goods  and  chattels  should  be  barred."  There  seems  to  me  to 
be  no  reasonable  doubt  as  to  the  words  or  meaning  of  the  condition.  I 
think  there  has  been  a  failure  on  the  part  of  Slade  to  perform  the  con- 
dition, in  not  proceeding  to  try,  that  is,  causing  the  issue  to  be  tried, 
and  that  he  was  not  prevented  from  so  doing  by  the  circumstance  of 
the  jury  having  been  discharged.  The  declaratipn  therefore  is  good, 
and  is  not  answered  by  the  plea. 

^-QQ^  Maulb,  J. — I  also  think  the  plaintififs  are  entitled  to  ♦the 
^  judgment  of  the  court.  It  appears  upon  the  record  that  Slade 
has  failed  to  do  that  which  the  bond  was  given,  to  compel  him  to  do. 
The  bond  was  given  under  an  interpleader  order,  as  a  condition  upon 
which  the  goods  were  handed  over  to  the  claimant, — among  other  things, 
to  secure  the  proceeding  to  a  trial  of  the  issue.  The  obligation  was  to 
be  void  if  Slade  should  do  any  one  of  three  things, — first,  if  he  should 
prove  upon  the  trial  of  the  issue  that  the  goods  and  chattels  in  the 
order  mentioned  were,  or  any  of  them  were,  at  the  time  of  the  seizure, 
his  property.  That  he  certainly  did  not  do.  In  the  third  place,  the 
bond  was  to  be  void  if  Slade  should  well  and  truly  pay  or  cause  to  be 
paid  to  the  plaintiffs  200?.,  or  so  much  thereof  as  should  be  the  value 
of  the  goods  and  chattels  or  such  part  thereof  respectively  as  might  be 
found  not  to  be  his  property.  That  he  has  not  done.  The  second 
branch  of  the  condition  (which  it  is  said  has  been  performed)  is,  that 
the  bond  should  be  void,  « if  Slade  should  proceed  to  try  the  said  issue 
in  due  time  according  to  the  terms  of  the  said  order,  or  according  to 
the  course  and  practice  of  the  court,  according  to  the  said  order,  or  any 
further  order  of  any  judge  to  be  made  in  that  behalf."  Now,  the  ob- 
vious meaning  of  that  is,  that  the  obligor  should  proceed  to  the  trial  of 
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the  issue  according  to  all  the  orders  which  should  from  time  to  time 
regulate  the  proceedings.  He  was  to  proceed  according  to  each  of  these 
things  at  the  time  when  each  was  applicable.  That  he  failed  to  do, 
inasmuch  as  after  the  agreement  to  withdraw  a  juror  there  was  an  order 
of  my  Brother  Talfoubd  directing  him  to  proceed  to  trial  at  a  particular 
sitting ;  and  this  he  omitted  to  do.  It  is  unnecessary  to  consider  the 
case  of  Davey  v.  Prendergrass*  Discarding  all  considerations  of  that 
kind,  this  plea  affords  no  defence.  The  matter  relied  on  here,  is,  an 
agreement  that  the  obligor  shall  proceed  to  try  the  issue,  according 
*to  the  course  and  practice  of  the  court.  The  consent  to  with-  r^ir^Q 
draw  a  juror  did  not  relieve  him  from  proceeding  to  trial  at  a  ^ 
subsequent  time.  The  parties  contemplated  a  proceeding  to  trial  after 
a  postponement  by  consent,  as  well  as  before.  There  is,  therefore,  a 
general  failure  to  perform  any  part  of  the  condition. 

Grbsswell,  J. — I  am  entirely  of  the  same  opinion.  The  words 
*<  according  to  the  said  order,  or  any  further  order  of  any  judge  to  be 
made  in  that  behalf,"  were  evidently  inserted  to  meet  the  case  of  a 
failure  to  try  on  the  first  attempt. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  alternative  words  in 
the  condition  are  merely  descriptive  of  the  various  modes  in  which  Slade 
might  perform  the  condition  of  the  bond.  Not  having  performed  either 
alternative,  the  bond  is  clearly  forfeited. 

Judgment  for  the  plaintiffs. 


Ex  Parte  MART  ANNE  THOMAS.    May  80. 

Under  the  Joint  Stook  Companies  Windtng^^ip  Act»  1848,  the  muter  made  an  order  for  plaolng 
an  ezeotttriz  on  the  Hat  of  eontribntoriee  in  respect  of  sharee  in  the  undertaking  held  by  her 
testator,  and  directing  her  to  pay  1469/.  lU.  Id.  oat  of  the  assets  of  the  testator,  if  she  had  so 
mneh  in  her  hands  to  be  administered.  This  order  haying  been  registered  as  a  charge  against 
ike  executrix,  as  well  as  against  the  testator, — an  appUoation  to  the  oonrt  to  alter  or  Taoate  the 
entry  was  reftued. 

Thb  affairs  of  the  North  of  England  Joint  Stock  Banking  Company 
being  in  course  of  winding  up  under  The  Joint  Stock  Companies  Wind- 
ing-up Act,  1848, 11  k  12  Vict.  c.  45,  Mary  Anne  Thomas  was  brought 
before  the  master  as  executrix  of  one  John  Ness,  and  on  the  24th 
February  last  the  master  made  '''an  order  by  which  she  was  ri^rj^-, 
placed  on  the  list  of  contributories,  as  such  executrix,  in  respect  ^ 
of  forty-eight  shares  in  the  undertaking,  held  by  Ness,  and  was  ordered 
to  pay  a  sum  of  14692. 15i.  7d.  out  of  the  assets  of  her  testator,  if  she 
had  so  much  in  her  hands  to  be  administered.  On  the  7th  of  May,  a 
notice  was  served  upon  her,  that  the  oflScial  managers  had  registered 
the  order  so  made  by  the  master,  in  the  registry  of  judgments.  Search 
was  accordingly  made  in  the  office^  and  the  order  was  found  to  be 
registered  as  a  charge  against  her^  and  also  against  John  Ness. 
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W%U$9y  on  behalf  of  Mrs.  Thomas^  moved  for  a  rale  calling  upon  the 
official  managers  to  show  cause  why  the  entry  on  the  register  should 
not  be  vacated  or  amended,  inasmuch  as  they  had  no  right  to  register 
the  order  as  a  charge  apparently  against  her  estate.  [Maulb,  J. — Sup- 
pose John  Ness  had  died  possessed  of  chattels  real,  would  not  this  entry 
have  been  proper  ?]  It  is  submitted  it  would  not.  The  proceedings 
would  have  been  under  the  1  &  2  Vict.  c.  110.  In  2  Wms.  Saund. 
9  Cf  n.  {e)y  it  is  said,  <<  If  a  scire  facias  be  brought  on  the  judgment 
against  the  executor,  he  may  give  in  evidence,  under  a  plea  of  plene 
administravit,  the  payment  of  other  debts  before  action  brought,  which 
exhausted  all  the  assets  ;  and  it  is  not  necessary  for  him  to  allege  in 
his  plea  that  there  was  no  docket :  Hall  v.  Tapper,  8  B.  &;  Ad.  655 
(£.  G.  L.  R.  vol.  23).  And,  where  a  judgment  has  not  been  docketed 
according  to  the  statute,  the  circumstance  that  €Uftual  notice  of  it  has 
been  received  by  the  executor  or  administrator,  will  not  entitle  it  to 
any  priority  or  preference  in  administration.  The  statute  does  not  re- 
*7d9i  V^^  ^  judgment  against  the  exeautor  to  be  docketed :  *Ganut  v* 
'^^i  Taylor,  8  M.  &  G.  886  (E.  C.  L.  R.  vol.  42),  8  Soott,  N.  R.  700. 
By  the  statute  2  Vict.  c.  11.  s.  1,  no  judgment  shall  be  hereafter  docketed 
under  the  statute  4  &  5  W.  &•  M.  c.  20.  But  by  the  1  &  2  Vict.  c. 
110,  s.  19,  and  2  Vict.  c.  11,  ss.  2,  4,  judgments  shall  be  registered  in 
the  modes  prescribed  by  those  statutes.  It  may  be  questioned  whether 
these  enactments  will  not  be  attended  with  a  serious  consequence  (per- 
haps overlooked  by  the  legislature)  with  reference  to  the  subject  now 
under  discussion  ;  for,  it  may  be  contended  that  the  effect  of  them  is, 
that  a  judgment  recovered  subsequently  to  the  passing  of  the  acts  will 
be  entitled  to  precedence,  as  at  oommon  law,  in  the  administration  of 
assets  by  an  executor  or  administrator  notwithstanding  it  ia  neither 
registered  as  prescribed  by  the  statutes  of  Victoria,  nor  docketed  as 
required  by  the  statute  of  4  &  5  W.  &  M.  c.  20 ;  because  it  is  no  longer 
possible  to  docket  the  judgment  under  the  statute  of  W.  &  M.;  and  the 
only  penalty  imposed  by  the  statutes  of  Victoria  for  neglecting  to 
register  it,  is,  that  it  shall  not  affect  any  land,  ten^oents,  and  heredi- 
taments. The  statutes  omit  to  enact  (aa  they  ought  to  have  done,  in 
order  to  conform  with  the  statute  of  W.  &  M«)  that  a  judgment  not 
registered  shall  not  have  any  precedence  against  executors  or  adminis- 
trators in  the  administration  of  their  testator's  or  intestate's  efiects." 

Maulb,  J.(a)— This  order  is  registered,  in  order  to  get  a  chance  of 
precedence  against  other  claimants.  The  order  binds  the  assets :  and 
there  is  no  prohibition  in  the  act  .against  registering  it.  This  notion  of 
seeking  to  vacate  the  registry  is  a  thing  quite  out  of  the  contemplation 
of  the  legislature. 

The  rest  of  the  court  concurring.  Rule  refused. 

(o)  WSLDM,  0.  J.,  WftS  abMBi 
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♦PHILLIPS  and  Others  v.  SURRIDGE.    June  5.     [*748 

It  is  not  nooenary,  in  pleading  a  deed  of  unngoment  under  the  Banknipt  Law  Cona olidation 

Aot»  1849  (12  A  13  Viot  o.  106),  u,  224,  225,  to  aet  out  the  namea  of  the  orediton  who  have 

executed  the  deed,  or  the  dates  or  amounts  of  their  debts. 
Kor  is  it  neoeasary  to  aet  ont  all  the  troats,  oonditiona,  and  proriaions  contained  in  the  deed. 
Where  the  exeondon  of  a  deed  ia  alleged  in  a  pleading  to  have  taken  plaoe  npon  two  different 

days,  the  court  will  reject  that  which  firom  other  aTcrmenta  in  the  plea  appears  to  be  an  erro- 

neoas  date. 
In  anoh  a  ease,  an  allegation  that  **  the  defendant  waa  a  trader,  and  indebted  to  divers  persona 

in  divers  sums,  and  waa  unable  to  pay  the  same  in  full,"  and  thereupon  executed  the  deed  of 

arrangement,  is  (on  general  demorrer  at  least),  a  iufficient  allegation  that  he  had  anspended 

payment. 
And  •emhU  that  the  execution  of  the  deed  waa  in  itself  a  "  suspension  of  payment^"  within  the 

meaning  of  ss.  211  and  225. 
Held,  that  aooh  a  plea  waa  i^perly  pleaded  aa  a  releaae,  and  to  the^^i^er  maintananee  of  the 

action. 

Assumpsit  on  a  bill  of  exchange  for  452. 16<.  2d.j  at  four  months' 
date,  drawn  by  the  plaintiffs  upon  and  accepted  by  the  defendant;  with 
counts  for  goods  sold  and  delivered,  work  and  materials,  and  money 
found  due  upon  an  account  stated. 

The  defendant  pleaded, — ^first,  to  the  first  count,  and  to  the  residue 
of  the  declaration  so  far  as  it  related  to  the  sum  of  45L  16#.  2(2.,  parcel 
of  the  moneys  and  causes  of  action  in  the  said  residue  mentioned, — ^to 
the  further  maintenance  of  the  action, — ^that  the  bill  in  the  first  count 
mentioned  was  accepted  by  the  defendant,  and  taken  by  the  plaintiffs, 
before  the  making  of  the  indenture  thereinafter  mentioned,  for  and  on 
account  of  the  said  sum  of  452.  16<.  2^.,  parcel,  &;c.,  and  that  the  said 
sum,  parcel,  &c.,  and  the  amount  of  the  said  bill,  are  the  same  sum : 
that,  before  and  at  the  time  of  making  the  deed  thereinafter  mentioned, 
and  for  six  months  and  upwards  next  immediately  before  the  suspension 
of  payment  thereinafter  mentioned,  the  defendant  was  a  trader  liable 
to  become  bankrupt  under  the  bankrupt  laws,  and  within  the  meaning 
of  the  statute  thereinafter  mentioned :  that,  before  and  at  the  time  of 
making  the  ^said  indenture,  he  was  indebted  to  the  parties  of  rn^niA 
the  second  part  to  the  deed  thereinafter  mentioned,  and  to  divers  ^ 
other  persons,  in  divers  sums,  and  was  and  would  be  unable  to  pay  the 
same  in  full,  and  the  defendant,  before  the  time  of  making  the  said 
indenture,  to  wit,  after  the  passing  and  coming  into  operation  of  the 
statute  thereinafter  mentioned,  to  wit,  on  the  25th  of  October,  1849, 
as  such  trader,  [suspended  payment,  and  thereby,  by  deed  of  arrange- 
ment (a)]  made  after  the  passing  and  coming  into  operation  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  k  18  Vict.  c.  106),  and 
after  the  11th  of  October,  1849,  to  wit,  on  the  7th  of  November  in  the 
year  aforesaid, — which  indenture,  sealed  with  the  seal  of  the  defendant, 
and  sealed  as  thereinafter  was  mentioned,  the  defendant  brought  into 
court, — and  made  between  the  defendant  of  the  first  part,  John  Skitt, 

(a)  Theae  worda  were  omitted. 
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James  WUles,  and  Joanna  Priddy  of  the  second  part,  and  the  sereral 
other  persons  whose  names  and  seals  should  be  thereunto  subscribed  and 
affixed  by  themselves  or  their  agents  (being  creditors  of  the  defendant) 
of  the  third  part, — after  reciting  (inter  alia)  that  the  defendant  was 
possessed  of  certain  property  (specified  in  the  schedule),  and  that  he 
had  agreed  to  assign  all  his  estate,  &c.,  to  the  said  parties  of  the 
second  part,  the  said  defendant  did  bargain,  &c.,  unto  the  said  John 
Skitt,  James  Willes,  and  Joanna  Priddy,  their  executors,  &c.,  all  his 
leasehold  hereditaments,  with  the  appurtenances,  and  the  good-will  of 
the  trade  or  business  of  a  beer-shop  keeper  then  carried  on  by  the 
defendant,  and  his  stock  in  trade,  &c.,  and  all  his  personal  estate, 
&c.,  to  hold  the  same  to  the  said  John  Skitt,  James  Willes,  and 
Joanna  Priddy,  subject  to  certain  charges  and  the  covenants  and 
agreements  therein  mentioned,  upon  trust  (subject  to  certain  provi- 
sions and  stipulations  therein  mentioned)  to  pay  certain  charges  and 
encumbrances,  and  pay  and  retain  certain  costs,  &;c.,  and  upon  further 
*7i^l  *trust  to  apply  the  residue  of  the  trust  moneys  which  should  re- 
-^  main  after  satisfying  the  trusts  and  purposes  afcH-esaid,  from  time 
to  time  when  and  as  received,  towards  payment  of  the  several  debts 
and  sums  of  money  then  due  from  the  defendant  to  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  without  any  preference, 
and  rateably,  with  interest,  until  the  whole  of  the  said  debts  should  be 
fully  paid,  or  the  said  trust  moneys  should  be  exhausted ;  and,  in  case 
there  should  be  any  surplus,  upon  trust  to  pay  the  same  unto  the  de- 
fendant, his  executors,  Ac,  for  his  or  their  own  benefit:  and  the 
defendant  covenanted  with  the  said  John  Skitt,  James  Willes,  and 
Joanna  Priddy,  that  the  defendant,  from  time  to  time,  upon  every 
reasonable  request  or  notice  to  him  by  the  trustees  or  trustee  for  the 
time  being,  would  assist  in  carrying  on  the  said  business,  in  making  up 
his  accounts,  and  in  the  settling  of  any  disputes  which  might  arise  con- 
cerning any  of  his  debts,  and  also  in  ascertaining  and  getting  in  the 
same :  and,  by  the  said  deed,  in  consideration  of  the  assignment  therein 
made,  and  other  the  premises  therein  aforesaid,  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  did  for  themselves  severally, 
and  for  their  several  executors,  Ac,  but  not  the  one  for  the  other  or 
others,  covenant,  promise,  and  agree  with  and  to  the  defendant,  that, 
in  case  the  defendant  should  in  all  respects  perform  the  covenants  and 
agreements  thereinbefore  contained,  and  on  his  part  to  be  done  and 
performed,  they,  the  said  creditors,  parties  thereto  of  the  second  and 
third  parts,  nor  their  executors,  &c.,  should  not  in  any  manner  whatsoever 
sue,  arrest,  implead,  or  prosecute  him,  the  said  defendant,  his  executors 
or  administrators,  or  issue  any  execution  against  his  or  their  goods,  &c., 
for  or  upon,  or  on  account  of,  any  debt  or  money  then  due  or  owing  unto 
them,  or  any  of  them ;  and,  in  case  any  of  the  said  creditors,  parties 
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to  the  said  *deed,  their  executors,  4;c.,  should  sue,  arrest,  im-  r:^!^^/^ 
plead,  or  prosecute  him,  the  defendant,  his  executors,  &c.,  for  '- 
any  such  ilebt  or  sum,  that  then  the  said  deed  should  be  a  sufiBcient 
release  and  discharge  to  all  intents  and  purposes,  at  law  and  in  equity, 
to  and  for  the  defendant,  his  executors  and  administrators,  and  he  and 
they  should  be  and  were  thereby  acquitted,  released,  and  discharged 
against  them,  the  said  creditors,  parties  thereto  of  the  second  and  third 
parts,  and  every  of  them,  their  executors,  &c.,  who  should  sue,  arrest, 
imprison,  implead,  or  prosecute  the  defendant,  his  executors  or  admin- 
istrators, contrary  to  the  true  intent  and  meaning  of  the  said  deed,  and 
as  such  should  and  might  be  pleaded  by  him,  the  defendant,  his  execu- 
tors or  administrators:  that  the  said  deed  contained  certain  other 
provisions,  &c.,  therein  set  forth ;  that,  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  7th  of  November,  1849,  to  wit,  at  the  time 
of  the  making  of  the  said  deed,  the  same  was  sealed  by  the  defendant, 
and  divers,  to  wit,  one  hundred,  of  the  creditors  of  the  defendant,  by 
themselves,  signed  the  said  deed,  and  subscribed  their  names  and  affixed 
their  seals  thereto,  and  divers,  to  wit,  one  hundred,  others  of  the  said 
creditors,  by  their  agents  respectively,  signed  the  said  deed,  and  sub- 
scribed their  names  and  affixed  their  seals  thereto :  that  the  said  deed 
was  a  deed  of  arrangement  between  the  defendant  and  his  creditors, 
within  the  meaning  of  the  provisions'  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  with  respect  to  arrangements  by  deed  ;  and  that  the 
said  creditors  by  whom  and  on  behalf  of  whom  the  said  deed  was  signed 
as  aforesaid,  were  more  than  six-sevenths,  to  wit,  nine-tenths,  in  number 
and  value  of  the  creditors  of  the  defendant  within  the  meaning  of  the 
said  provisions  of  the  said  act  whose  debts  amounted  within  the  meaning 
of  the  said  provisions  to  the  sum  of  102.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  *value  in  respect  of  such  amount  only  rmnAn 
as,  upon  an  account  fairly  stated,  after  allowing  the  value  of  ^ 
mortgaged  property  and  other  such  available  securities  or  liens  from 
the  defendant,  appeared  to  be  the  balance  due  to  him ;  and  that  the 
creditors  by  whom  and  on  behalf  of  whom  their  names  were  subscribed 
and  seals  affixed,  were  more  than  six-sevenths  in  number  and  value  of 
the  creditors  of  the  defendant  within  the  meaning  of  the  said  provi- 
sions of  the  said  act,  whose  debts  amounted,  within  the  meaning  of  the 
said  provisions,  to  the  sum  of  101.  and  upwards,  accounting  every  cred- 
itor as  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon  an 
account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
and  other  such  available  securities  or  liens  from  the  defendant,  appeared 
to  be  the  balance  due  to  him ;  and  that  the  plaintiffs  were  at  the  time 
of  making  the  said  deed  creditors  of  the  defendant  in  respect  of  the  saia 
causes  of  action  in  the  introductory  pi^rt  of  this  plea  mentioned,  within 
the  meaning  of  the  said  provisions  of  the  said  act ;  and  that,  before  and 
at  the  said  time  of  making  the  said  deed,  the  amount  in  the  introduc- 
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tor  J  part  of  the  plea  mentioned  was  a  debt  then  due  from  the  defendant 
to  the  plaintiffs  within  the  meaning  of  the  said  deed ;  and  that,  after 
the  said  suspension  of  payment,  and  after  the  said  deed  had  been  so 
signed,  and  the  names  of  such  majority  as  aforesaid  of  creditors  had 
been  so  subscribed  and  seals  so  affixed,  to  wit,  on  the  2d  of  January, 
1850,  and  before  the  presentation  of  the  petition  hereinafter  mentioned, 
the  plaintiffs  had  notice  from  the  defendant  of  the  said  suspension  of 
payment,  and  of  the  said  deed  of  arrangement,  and  were  then  requested 
by  the  defendant  to  sign  and  execute  the  same,  and  the  plaintiffs  then 
might  and  could  (if  they  would)  have  signed  and  executed  the  same  as 
parties  of  the  second  part ;  and  that  the  bill  in  the  first  count  men- 
*74.5^1  ^^^^^^  ^^  ^^^^  ^7  ^^^  plaintiff  at  the  *time  of  the  making  of  the 

-^  said  deed,  and  thence  to  the  commencement  of  this  suit,  and  at 
the  time  of  giving  them  the  said  notice,  and  requesting  them  to  sign 
and  execute  as  aforesaid ;  and  that  for  $ix  months  next  tmrnediately 
preceding  his  said  suspension  of  payment^  the  defendant  carried  on 
business,  to  wit,  as  such  trader,  within  the  district  of  the  Court  of  Bank- 
ruptcy in  London ;  and  that,  after  he  had  suspended  payment  as  afore- 
said, and  after  the  making,  signing,  and  subscribing  names  and  affixing 
seals  to  the  said  deed  as  aforesaid,  he,  the  defendant,  to  wit,  on  the  8th 
of  January,  1850,  in  pursuance  of  the  said  act,  presented  his  petition 
to  the  said  Court  of  Bankruptcy  in  London,  praying  the  said  court  to 
grant  to  him,  the  defendant,  an  order  or  certificate  certifying  that  the 
said  deed  of  arrangement  had  been  duly  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  creditors  of  the  defendant  whose 
debts  amounted  to  102.  and  upwards,  accounting  every  creditor  as  a 
creditor  in  value  in  respect  of  such  amount  only  as,  upon  an  account 
fairly  stated,  after  allowing  the  value  of  mortgaged  property  and  other 
such  available  securities  or  liens  from  the  defendant,  appeared  to  be  the 
balance  due  to  him :  That,  afterwards,  to  wit,  on  the  24th  of  January, 
in  the  year  aforesaid,  application  was  made  by  the  defendant  to  the 
said  court  for  an  order  ox  certificate,  in  pursuance  of  the  said  prayer  of 
the  said  petition,  and  that  the  plaintiffs,  more  than  fourteen  days  before 
the  making  of  the  said  application,  had  notice  from  the  defendant  that 
the  petition  had  been  presented,  and  of  the  said  intended  application, 
and  of  the  time  when  the  same  would  be  and  was  made ;  and  that  thereupon, 
on  and  after  the  said  application  to  the  said  court,  and  within  three 
months  from  the  time  at  which  the  plaintiff  had  notice  from  the  defendant 
of  his  said  suspension  of  payment,  and  of  such  deed  of  arrangement,  to 
*7491  ^^^'  ^^'  ^^''  ^^^  *^     court,  in  pursuance  of  the  said  petition  and 

-^  of  the  said  act,  and  then  having  jurisdiction  in  and  over  the  mat- 
ters of  the  said  application,  did  make  and  give  to  the  defendant  a  certifi- 
cate, whereby  the  said  court  did  certify  that  the  said  deed  of  arrangement 
had  been  duly  signed  by  or  on  behalf  of  six-sevenths  in  number  and 
value  of  the  creditors  of  the  defendant,  whose  debts  amounted,  within 
the  meaning  of  the  said  provisions,  to  101.  and  upwards,  accounting 
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every  creditor  as  a  creditor  in  value  in  respect  of  Bach  amonnt  only  as, 
upon  an  account  fairly  stated,  after  allowing  the  value  of  mortgaged 
property  ^nd  all  other  such  available  securities  or  liens  from  the  de- 
fendant, appeared  to  be  the  balance  due  to  him.  The  plea,  then,  after 
a  general  averment  of  performance  by  the  defendant  of  the  covenants 
on  his  part,  proceeded  to  aver,  that  the  said  parties  of  the  second  part 
on  and  at  all  times  after  the  making  of  the  said  deed  assented  to  the 
same,  and  acted  as  such  trustees ;  that  thereby  and  thereupon  the  said 
deed  became  and  was  as  effectual  and  obligatory  upon  the  plaintiffs  as 
if  they  had  duly  signed  the  same ;  that  the  said  deed  and  certificate 
still  remained  in  full  force ;  and  that,  by  reason  of  the  matter  afore- 
said, and  of  suing  the  defendant  in  this  action,  the  said  defendant, 
theretofore,  and  after  the  commencement  of  this  action,  to  wit,  on,  &c., 
became  and  was  released  and  discharged  from  the  said  causes  of  action 
in  the  introductory  part  of  the  plea  mentioned,  and  from  the  plaintiffs 
right  to  sue  for  the  same, — verification. 

To  this  plea  the  plaintiffs  demurred  specially,  assigning  for  causes, 
amongst  others, — that  the  plea  is  uncertain  and  insuflScient,  in  that  it 
states  that  the  defendant  was  indebted  to  the  parties  of  the  second  part 
to  the  deed  therein  mentioned,  and  to  divers  other  persons,  in  divers 
sums  respectively,  without  mentioning  or  giving  their  Christian  or  sur- 
names, or  stating  how  many  they  were,  or  offering  any  excuse  p^ptca 
whatever  for  such  ^omissions,  and  without  stating  or  mentioning  '- 
the  amount  of  the  respective  sums  in  which  the  defendant  was  so 
indebted, — ^that  the  plea  is  uncertain  and  insufficient,  in  that  it  states 
that  the  said  deed  contained  certain  other  provisos,  declarations,  and 
agreements  in  the  said  deed  set  forth,  and  it  is  nowhere  stated  in  the 
said  plea  what  those  provisos,  declarations,  or  agreements,  or  any  of 
them,  are,  and  that  the  same  should  have  been  fully  set  forth  in  the 
plea,  that  the  plaintiffs  might  have  an  opportunity  of  traversing  or 
pleading  to  them, — ^that  the  plea  is  further  uncertain  and  insufficient, 
in  that  it  is  nowhere  stated  in  the  said  plea  what  were  the  respective 
Christian  and  surnames  of  the  creditors  who  executed  the  said  deed 
themselves,  or  of  the  other  creditors  who  executed  the  said  deed  by 
their  agents,  and  also  in  that  the  Christian  and  surnames  of  such  agents 
ought  to  have  been  set  forth  in  the  plea,  or  an  excuse  alleged ;  that  the 
plea  is  also  insufficient,  for,  that  the  deed  ought  to  have  been  set  forth 
in  the  plea,  or  pleaded  according  to  its  legal  effect, — ^that  it  should  have 
been  a  plea  in  bar  of  the  action  generally,  and  not  to  the  further  main- 
tenance,— and  that  it  is  argumentative,  and  sets  out  conclusions  of  law. 

The  defendant  joined  in  demurrer. 

Channell,  Serjt.  (with  whom  was  Unthank\  in  support  of  the 
demurrer. — The  deed  relied  on  in  the  plea  is  sought  to  be  brought 
within  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849, 12  &;  13  Vict.  c.  106,  which  enacts  « that  any  deed  or  memo- 
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randum  of  arrangement,  now  or  hereafter  entered  into  between  any 
such  trader  and  his  creditors,  and  signed  by,  or  on  behalf  of,  six-sevenths 
in  number  and  value  of  those  creditors  whose  debts  amount  to  lOZ.  and 
upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom, 
^--^^  and  the  distribution,  inspection,  conduct,  management,  *and  mode 

-*  of  winding  up  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the  conditions  here- 
inafter mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon 
all  the  creditors  who  shall  not  have  signed  such  deed  or  memorandum 
of  arrangement,  as  if  they  had  duly  signed  the  same ;  and  such  deed 
or  memorandum,  when  so  signed,  shall  not  be,  or  liable  to  be,  disturbed 
or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy ; 
provided,  always,  that  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."  The  225th  section  enacts  « that  no  such  deed  or  memorandum 
of  agreement  shall  be  effectual  or  obligatory  upon  any  creditor  who 
shall  not  have  signed  the  same,  until  after  the  expiration  of  three 
months  from  the  time  at  which  such  creditor  shall  have  had  notice  from 
such  trader  of  his  suspension  of  payment,  and  of  such  deed  or  memo- 
randum of  arrangement,  unless  such  trader  shall,  within  such  time, 
obtain  from  the  court  an  order  or  certificate  of  the  said  court,  declaring 
or  certifying  that  such  deed  or  memorandum  of  arrangement  has  been 
duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  afore- 
said ;  and  it  shall  be  lawful  for  the  court  within  the  district  of  which 
the  trader  shall  have  resided  or  carried  on  business  for  six  months  next 
immediately  preceding  his  suspension  of  payment,  to  make  such  order 
or  certificate  on  the  petition  of  any  such  trader,  and  to  exercise  juris- 
diction in  and  over  the  matters  of  any  such  application ;  and  no  creditor 
who  shall  not  have  had  fourteen  days'  notice  of  any  intended  applica- 
tion for  such  order  or  certificate  as  aforesaid,  shall  be  bound  thereby." 
Section  226  enacts,  « that,  when  the  trustees  or  inspector  under  any 
i^nccTi  ^^^^  *deed  or  memorandum  of  arrangement,  or,  if  there  shall  be 

■*  no  such  trustee  or  inspector,  when  any  two  of  the  creditors  shall 
be  satisfied  that  six-sevenths  in  number  and  value  of  the  creditors 
whose  debts  amount  to  102.  and  upwards,  have  signed  such  deed  or 
memorandum,  it  shall  be  lawful  for  such  trustee  or  inspector,  or  for 
such  two  creditors,  as  the  case  may  be,  to  certify  the  same  to  the  court 
in  writing ;  and  such  certificate  shall  be  filed  with  the  registrar  of  the 
court,  and  shall  thereupon  he  primd  facie  evidence  in  all  courts  of  law 
and  equity  that  such  deed  or  memorandum  of  arrangement  has  been  so 
signed."  And  the  227th  section  enacts  «that  every  such  certificate  as 
last  aforesaid,  shall  have  appended  thereto  a  full  account  of  the  debts 
of  such  trader,  together  with  the  names,  residences,  and  occupations 


9  MANNING,  GRANGER,  &  SCOTT.  762 

of  his  creditors,  and  shall  be  accompanied  by  an  affidavit  by  such  trader 
verifying  the  same  ;  and  any  omission  in  such  account,  or  the  insertion 
therein  of  any  debt  not  really  existing,  or  of  any  larger  amount  of 
debt  than  that  really  existing,  and  which  shall  appear  to  the  court  to 
have  been  made  through  the  culpable  negligence  or  fraud  of  such  trader, 
with  intent  to  defraud  any  of  his  creditors,  shall  deprive  him  of  the 
benefit  of  the  provisions  of  this  act  with  respect  to  arrangements  by 
deed,  and  of  the  discharge  proposed  in  any  such  deed  or  memorandum 
of  arrangement :  provided  always,  that  any  omission,  insertion,  or  incor* 
rectness  in  such  account,  which  shall  not  have  been  made  through  such 
culpable  negligence  or  fraud  as  aforesaid,  shall  not  defeat  or  otherwise 
aflfect  such  deed  or  memorandum  of  arrangement."  [Wilde,  0.  J. — Is 
there  any  clause  in  the  act  making  the  deed  pleadable  in  bar?]  None. 
This  is  a  case  where  it  is  sought  to  bind  a  party  by  a  deed  which  he 
has  not  executed;  the  court  will,  therefore,  look  at  it  with  strict- 
ness. The  creditors  are  only  bound  by  a  deed  framed  and  executed 
with  a  due  regard  to  the  provisions  of  the  act.     The  plaintiffs  are 
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^entitled  to  have  all  the  facts  accurately  and  affirmatively  stated. 
As  this  could  only  be  binding  on  the  plaintiffs  in  the  event  of  a 
certain  proportion  in  number  and  value  of  the  creditors  executing  it, 
the  defendant  was  bound  to  state  the  names  of  the  several  creditors  by 
whom  it  was  signed,  and  the  amounts  of  their  respective  debts.  The 
general  rule  of  pleading  applicable  to  this  case  is  thus  stated  in  Stephen 
on  Pleading,  5th  edit.  p.  838,  Rule  4, — <<  The  pleadings  must  specify 
the  names  of  persons," — <«  The  rule  relates  to  persons  not  parties  to  the 
suit,  of  whom  mention  is  made  in  the  pleading.  The  names  of  such 
persons,  viz.,  the  Christian  name  and  surname,  or  name  of  dignity, 
must  in  general  be  given,  but,  if  not  within  the  knowledge  of  the  party 
pleading,  an  allegation  to  that  effect  should  be  made,  and  such  allega- 
tion will  excuse  the  omission  of  name,  "(a)  It  is  true  the  deed  shows 
who  are  the  parties  who  have  executed  it :  but  the  plaintiffs  are  entitled 
to  know  who  the  several  persons  are  to  whom  the  defendant  is  indebted, 
and  the  amount  of  their  respective  debts,  in  order  to  see  that  the  par- 
ties who  have  executed  the  deed  are  in  reality  the  proportion  in  number 
and  amount  required  by  the  statute  to  give  force  and  validity  to  the 
arrangement.  [Maulb,  J. — There  is  an  averment  that  the  persons 
who  executed  the  deed  are  in  truth  six-sevenths  in  number  and  amount 
of  the  creditors.]  True :  but  this  point  arises  on  special  demurrer ;  and 
the  plaintiffs  have  a  right  to  have  all  the  names  set  out,  to  give  him  the 
means  of  making  inquiry.  A  distinction  is  taken  between  setting  out 
a  deed  or  other  written  instrument  by  description,  and  stating  a  trans- 
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action  ^between  the  parties  on  which  the  action  turns.     This  is 
pointed  out  in  Levy  v.  Webb  and  Gatty  v.  Field,  9  Q.  B.  431 

(a)  Backley  «.  Rice  ThonuM,  Plowd.  128  o;  Rowe  «.  Roaoh,  1  M.  ft  Selw.  304;  Ball  v.  Gor- 
don, 9  M.  ft  W.  S45  ;t  Tigar  «.  Gordon,  9  M.  ft  W.  847.t 
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(E.  0.  L.  R.  vol.  68),  where  Lord  Denman,  in  deUvering  the  opinion 
of  the  court  upon  this  point,  says, — «« The  question  reserved  for  con* 
sideration  in  the  first  of  these  cases  turned  upon  the  insertion  of  initials 
only,  instead  of  the  full  Christian  names ;  in  the  second,  on  the  omis- 
sion of  Christian  names,  and  substitution  of  <Mr.'  And  we  are  of 
opinion,  that  when  such  omission  or  substitution  is  made,  not  in  the 
description  of  some  written  instrument,  but  in  the  statement  of  a  trans- 
action between  the  parties  on  which  the  action  turns,  it  is  good  ground 
of  special  demurrer.  We  must  presume  that  every  person  has  a  Chris- 
tian name ;  and  it  ought  to  be  stated,  or  reason  assigned  for  the  omis- 
sion." [Talfourd,  J. — The  last  case  upon  the  subject  is  Ejnnersley 
V.  Knott,  7  0.  B.  180  (E.  C.  L.  R.  vol.  62).  Maulb,  J.— This  rather 
comes  within  the  6th  division  of  Rule  YII.  in  Stephen  (6th  edit.,  p. 
892), — <<  a  general  mode  of  pleading  is  allowed  where  great  prolixity 
is  thereby  avoided."]  In  that  case,  the  plea  should  have  so  alleged. 
The  next  objection  is,  that  it  is  not  positively  alleged  in  the  plea  that 
the  defendant  made  the  indenture.  [Maulb,  J. — 'Certain  words  are 
omitted  in  copying  the  demurrer-books,  which  seems  to  leave  the  matter 
entirely  at  large.  But,  is  not  that  cured  by  the  subsequent  allegations  ?] 
It  is  pointed  out  as  ground  of  special  demurrer.  If  the  plea  does  state 
that  the  defendant  made  the  deed,  then  it  is  open  to  a  further  objec- 
tion, viz.,  that  it  is  repugnant  and  insensible,  inasmuch  as  two  dates  are 
mentioned.  Then,  the  provisions  of  the  deed  are  not  well  stated :  there 
is  a  primary  trust  which  ought  to  have  been  set  out.  [Maulb,  J. — It 
does  not  follow  that  they  are  charges  to  which  the  assignees  are  sub* 
*7^^1  J^^^*  ^^^^^9  ^*  *^« — There  is  nothmg  in  the  *act  to  prescribe 
-*  what  shall  be  the  precise  form  of  the  deed.  The  six-sevenths 
are  to  decide  it.  Can  it  be  material  to  set  out  all  the  trusts  ?  See  the 
inconvenience,  the  prolixity  it  would  lead  to.  There  might  be  trusts  to 
carry  on  the  trade,  and  a  variety  of  other  things.]  The  plea  goes  on 
to  say,  that  <<the  said  deed  contained  certain  other  provisos,  &c., 
therein  set  forth."  These  might  be  material  with  reference  to  the  de- 
fendant's covenants,  and  ought  to  have  been  set  out.  The  deed  does 
not  operate  as  an  absolute  release  of  the  debt,  but  only  conditional  on 
the  performance  of  the  defendant's  covenants.  Whether  or  not  the 
defendant  has  performed  his  covenants,  may  depend  very  much  on  the 
trusts  which  are  not  set  out.  The  plaintiffs,  therefore,  have  a  right  to 
have  them  placed  on  the  record.  If  this  deed  operated  as  a  release, 
when  did  it  become  so  7  [Maulb,  J. — ^At  once.]  The  plaintiffs  do  not 
covenant  not  to  sue*  This  matter  was  very  much  considered  in  the 
Exchequer  Chamber,  in  a  case  of  Ford  v.  Beech,  11  Q.  B.  852  (£.  G. 
L.  R.  vol.  68).  [Maulb,  J. — And  in  a  more  recent  case  in  this  court, 
of  Gibbons  v.  Vomllon,  8  C.  B.  483  (E.  C.  L.  R.  vol.  65).  The  effect 
of  the  deed  and  of  the  statute  is,  that  the  deed  enures  as  a  release,  pro- 
vided the  defendant  has  performed  all  his  covenants,  and  complied  with 
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all  the  conditions.  It  is  a  sort  of  penalty, — a  forfeiture  of  the  debt.] 
If  so,  this  ought  to  have  been  pleaded  in  bar,  and  not  to  the  fnrther 
maintenance  of  the  action.  [Maulb,  J. — The  deed  enures  as  a  release 
at  the  election  of  the  debtor :  and  is  therefore  properly  pleadable  in  bar 
of  the  further  maintenance  of  the  action.]  There  is  no  ayerment  of 
any  suspension  of  payment  by  the  defendant  in  point  of  fact,  but  merely 
that  the  defendant  was  indebted  to  certain  persons  in  divers  sums,  which 
he  was  unable  to  paiy  in  *full.  In  the  absence  of  a  suspension  in  r^frt-r* 
fact,  the  Court  of  Bankruptcy  had  no  jurisdiction.  ^ 

ABpland  (with  whom  was  Byle9f  Serjt.,)  contnt. — The  plea  in  ques- 
tion is  substantially  a  good  plea  under  the  224th  and  225th  sections  of 
the  statute.  By  the  first  of  those  sections,  the  deed  is  made  binding 
upon  the  plaintiffs  notwithstanding  its  non-execution  by  diem,  provided 
the  defendant  has  performed  all  that  it  was  incumbent  on  him  to  per- 
form. The  plea  sufficiently  shows  that  there  was  a  suspension  of  pay- 
ment by  the  defendant,  and  that  the  plaintiffs  had  notice  of  it.  [Wilde, 
G.  J. — The  plea  states  that  the  plaintiffs  had  notice  from  the  defendant 
of  the  said  suspension  of  payment.  If  there  is  no  previous  mention 
of  suspension  of  payment,  must  we  not  reject  the  whole  ?]  The  plea, 
in  the  previous  part,  states  that  the  defendant  was  insolvent,  and  unable 
to  pay  his  debts.  [Wildb,  C.  J. — The  word  «  suspension"  has  a  very 
distinct  meaning.  The  statute  speaks  of  the  fact.]  It  is  to  be  ob- 
served that  this  is  not  pointed  out  as  ground  of  special  demurrer.  The 
question,  therefore,  is,  whether  this  general  allegation  is  not  sufficient. 
Besidee,  it  is  clearly  involved  in  the  allegation  of  notice.  Further,  the 
Court  of  Bankruptcy  has  acted :  and  this  court  will  assume  that  that 
court  has  done  its  duty  in  this  respect.  The  question  as  to  the  release 
has  been  already  disposed  of  by  the  court.  Then,  as  to  the  matters  of 
form.  It  is  said  there  is  a  repugnancy,  inasmuch  as  the  deed  is  stated 
to  have  been  made  on  two  different  days.  As  to  the  day  first  mentioned, 
however,  it  is  insensible,  and  the  court  will  reject  it.  And  in  a  subse- 
quent part  of  the  plea  there  is  a  distinct  averment  that  the  deed  was 
made  on  the  7th  of  November,  1849.  In  Stephen  on  Pleading,  p.  404, 
it  is  laid  down  that  «(No  greater  particularity  is  required  than  the 
natm-e  of  the  thing  ^pleaded  will  conveniently  admit  of.  Thus,  ri^prrft 
though  generally  in  an  action  for  injury  to  goods,  the  qtMfUUy  ^ 
of  the  goods  must  be  stated,  yet,  i£  they  cannot  under  the  circum- 
stances of  the  case  be  conveniently  ascertained  by  number,  weight,  or 
measure,  such  certainty  will  not  be  required.  Accordingly,  in  trespass 
for  breaking  the  plaintiff's  close  with  beasts,  and  eating  his  peas, 
a  declaration  not  showing  the  quantity  of  peas  has  been  held  suffi- 
cient, « because  nobody  can  measure  the  peas  that  beasts  can  eat.' 
So,  in  an  action  on  the  case  for  setting  a  house  on  fire,  per  quod  the 
plaintiff,  amongst  divers  other  goods,  amatuf  pro  equis  amiiit;  after 
verdict  for  the  plamtiff,  it  was  objected  that  this  was  uncertain :  but 
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the  objection  was  disallowed  by  the  court.  And  in  this  case  Wind- 
ham, J.,  said,  that,  if  he  had  mentioned  only  div^rsa  hona^  yet  it  had 
been  well  enough,  as  a  man  cannot  be  supposed  to  know  the  certainty 
of  his  goods  when  his  house  is  burnt ;  and  added,  that,  to  avoid  pro- 
lixity, the  law  will  sometimes  allow  such  a  declaration."  It  might  be 
difficult  in  many  cases  for  a  man  to  know  with  certainty  the  number  of 
his  creditors, — as,  for  instance,  in  the  case  of  endorsees  of  bills  of  ex- 
change. In  Korman  v.  Thompson,  4  Exch.  755,t  a  plea  of  composi- 
tion averred  that  the  defendant  offered  and  agreed  with  the  plaintiff 
and  divers  of  the  said  other  creditors  (the  plea  haying  previously  stated 
that  the  defendant  was  indebted  to  the  plaintiff  and  divers  other  persons) 
<<  to  pay  to  them  respectively,  and  that  the  plaintiff  and  the  said  last- 
mentioned  other  creditors  agreed  together  to  accept,  a  certain  composi- 
tion for  the  payment  of  the  defendant's  debts, — ^was  held  sufficient. 
«  Precedent  and  practice  ought  to  have  great  weight  in  the  considera- 
tion of  all  points  arising  upon  the  propriety  of  forms,  and  in  all  legal 
ntPfttQ-i  instruments."  •  Per  Lord  Eldon  *in  Smith  v.  Doe  d.  The  Earl 
-^  of  Jersey,  cited  11  Price,  198.  Under  this  act,  there  is  a  special 
reason  why  the  general  averment  should  be  held  sufficient.  The  226th 
section  requires  the  trustee  or  inspector,  or  two  creditors,  to  certify 
that  the  deed  has  been  signed  by  sixHsevenths  in  number  and  value  of 
the  creditors  whose  debts  amount  to  lOZ.  and  upwards.  [Cresswell, 
J. — ^And  s.  237  requires  an  account  of  the  debts  of  the  trader  to  be 
appended  to  the  certificate,  together  with  the  names,  residences,  and 
occupations  of  his  creditors.]  That  section  gives  the  creditors  ample 
means  of  ascertaining  that  which  it  is  contended  should  have  appeared 
on  the  face  of  this  plea.  Perfect  information  could  not  be  furnished 
by  the  plea :  some  of  the  creditors  execute  by  power  of  attorney, 
which  would  not  be  in  the  custody  or  power  of  the  defendant :  Hibbert 
V.  Knight,  12  Jurist,  162.  The  plea  alleges  that  the  deed  was  sub- 
scribed by  divers,  to  tvity  two  hundred  of  the  defendant's  creditors :  the 
videlicet  may  be  rejected, — ^Nash  v.  Brown,  6  C.  B.  584  (E.  0.  L.  R. 
vol.  60),  6  D.  &  L.  329 ;  and  then  the  plea  shows  the  impracticability 
of  setting  out  all  the  names.  [Cresswell,  J. — The  numbers  are  not 
material.]  A  date  may  be  assumed  to  be  material  upon  demurrer,  when 
if  truly  stated,  it  would  support  the  pleading, — Ryalls  v.  Bramall,  5  D. 
k  L.  763.  [Wilde,  C.  J. — In  that  case  you  would  be  put  to  proof  of 
the  precise  number.]  The  plaintiffs  are  under  no  hardship ;  for,  if  they 
had  taken  the  right  course,  they  might  have  discontinued  without  costs : 
WoUen  v.  Smith,  9  Ad.  &  E.  606  (E.  C.  L.  R.  vol.  36). 

Channellj  Serjt.,  in  reply. — It  is  important  that  the  plaintiffs  should 
find  upon  the  face  of  the  plea  a  distinct  and  positive  allegation  of  an 


actual  suspension  of  *payment.     [Wilde,  C.  J. — ^Was  not  the 
execution  of  the  deed  a  sufficient  suspension  ?    See  s.  211.     Is 
it  not  enough  that  certain  facts  are  alleged  which  distinctly  amount  to 
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a  suspension  ?]  It  majr  be  so.  But  the  question  here  is,  whether  the 
defendant  was  not  bound  to  take  upon  himself  to  ayer  a  suspension  in 
point  of  fact,  to  giye  a  foundation  to  the  whole  proceeding, — not  what 
eyidence  would  support  an  allegation  of  suspension. 

Wilde,  C.  J. — It  seems  to  me  that  the  plea  in  this  case,  though  not 
perfectly  correct  in  all  its  parts,  may  still  be  sustained.  Its  yalidity 
depends  upon  the  construction  of  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849, 12  &;  18  Vict.  c.  106,  which  proyides  that 
a  deed  which  has  been  executed  by  a  certain  number  of  persons  under 
giyen  circumstances,  shall,  as  against  a  person  in  the  position  of  these 
plaintiffs,  haye  the  same  force  and  yalidity  as  if  it  had  been  executed 
by  him.  The  question  is,  whether  the  deed  has  been  executed  in  such 
a  manner  as  to  make  it  ayailable  against  the  plaintiffs  as  if  they  had 
actually  signed  it.  The  first  objection  to  the  plea  is,  that  the  seyeral 
creditors  who  executed  it  are  referred  to,  but  their  names  are  not  set 
out,  and  therefore  the  plea  does  not  giye  the  plaintiffs  the  means  of 
ascertaining  whether  or  not  the  conditions  of  the  act  are  complied  with 
by  the  signature  of  the  deed  by  six-seyenths  in  number  and  yalue  of 
the  creditors.  Now,  the  rule  of  pleading  is  clear,  that,  where  undue 
prolixity  will  arise  from  the  setting  out  of  names,  dates,  and  amounts, 
they  may  be  dealt  with  in  a  general  form.  This  part  of  the  statute 
relates  to  arrangements  entered  into  witl)  creditors  of  an  insolyent 
trader ;  and  it  may  reasonably  be  inferred  in  such  cases  that  the  cre- 
ditors would  be  numerous.  It  may,  I  think,  be  generally  predicated  in 
such  cases  that  it  would  be  inconyenient  and  unnecessary  *to  set  r^c^f^o 
out  the  names  of  all  the  creditors  and  the  amount  of  their  respect-  '- 
iye  debts,  more  especially  as  the  statute  which  giyes  the  parties  the 
means  of  ascertaining  by  whom  the  deed  has  been  executed,  and  the 
amount  of  their  respectiye  debts,  yiz.,  by  the  certificate  of  the  trustee 
or  inspector,  under  s.  226,  and  the  account  annexed  thereto,  yerified  by 
the  oath  of  the  trader,  aa  proyided  by  s.  227.  It  seems  to  me,  there- 
fore, that  this  is  a  case  in  which  the  allegation  the  absence  of  which  is 
complained  of  would  lead  to  unnecessary  prolixity,  without  any  addi- 
tional conyenience  or  security  to  the  plaintiffs,  and  consequently  that 
it  falls  within  the  general  rule  referred  to. 

The  next  objection  is,  that  the  plea  is  informal  and  uncertain,  with 
regard  to  the  execution  of  the  deed.  No  doubt  there  is  a  mistake  in 
the  copying  of  that  part  of  the  plea :  we  must,  therefore,  look  to  the 
rest  of  it,  to  see  if  the  execution  of  the  deed  is  sufficiently  ayerred. 
If  it  appears  that  a  deed  of  assignment  was  duly  executed  by  the  de- 
fendant, and  that  it  was  signed  by  six-seyenths  in  number  and  value  of 
the  creditors,  that  I  apprehend  satisfies  so  much  of  the  statute  as 
relates  to  the  execution  of  the  deed.  The  statute  requires  (s.  225) 
that  the  creditor  who  is  sought  to  be  affected  by  it  shall  haye  notice  of 
the  suspension  of  payment  and  of  the  execution  of  the  deed.     If  the 
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trader  is  desirous  that  the  deed  should  operate  against  creditors  who  do 
not  execute  within  the  time  (three  months)  prescribed  by  s.  225,  he 
may  apply  to  the  court  for  an  order  or  certificate  that  the  deed  has 
been  duly  signed  by  the  proper  number  of  creditors*  But,  to  warrant 
that  application,  he  must  give  fourteen  days'  notice  thereof  to  all  the 
creditors,  otherwise  they  are  not  bound  by  it.  The  plea  alleges  that 
the'deed  was  signed  by  the  requisite  number  of  creditors,  and  a  certifi- 
cate thereof  obtained  after  due  notice  to  the  plaintiffs.  It  appears 
*7f>11  *^  ^^  ^^^  ^^  ^^^  conditions  of  the  statute  requisite  to  make 
-^  the  deed  effectual  against  the  plaintiffs  have  been  performed. 
But  it  is  said  that  this  must  depend  upon  whether  or  not  the  court  had 
jurisdiction ;  and  that  it  could  have  no  jurisdiction  unless  the  defend- 
ant (the- trader)  had  been  resident  within  the  particular  district  for  six 
months  prior  to  the  suspension  of  payment.  The  question  is,  what  is 
a  suspension  of  payment  7  The  act  is  divided  into  several  heads.  The 
general  scope  and  object  of  this  part  of  it  I  find  to  be,  to  further 
arrangements  between  traders  and  their  creditors  where  the  former  are 
unable  to  pay  their  debts.  The  general  scope  and  object  of  the  act 
being  thus  clear  and  distinct,  I  am  unable  to  suggest  any  good  reason 
why  the  legislature  should  not  have  thought  such  a  case  as  this  a  fit 
one  for  their  interference,  as  well  as  the  case  of  an  actual  and  total 
suspension  of  payment.  The  language  of  the  225th  section  is  equally 
applicable  to  the  case  of  a  person  in  the  condition  of  being  unable  to 
pay  his  debts,  -as  to  that  of  an  absolute  suspension  of  payment,  where 
there  has  been  no  renewal  of  payment.  And,  looking  to  the  rest  of 
the  provisions  of  the  act,  to  see  what  is  meant  by  a  suspension  of  pay- 
ment, it  seems  to  me  clearly  to  mean  suspension  in  the  sense  of  being 
unable  to  pay  his  debts.  What  does  the  plea  allege  7  That  the  defend- 
ant, being  a  trader,  and  unable  to  pay  his  debts,  executed  the  deed 
referred  to.  I  think  it  is  impossible  to  entertain  any  reasonable  doubt 
that  that  discloses  such  a  suspension  of  payment  as  to  give  the  Court 
of  Bankruptcy  jurisdiction. 

It  is  further  objected  that  the  several  clauses  of  the  deed  are  not  set 
out  in  the  plea.  The  statute,  however,  does  not  deal  with  the  clauses : 
but  merely  refers  to  the  general  nature  of  the  arrangements  contem- 
plated,  leaving  the  details  to  the  creditors  themselves.    The  language 
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used  in  the  aet  is  manifestly  intended  to  give  ^he  creditors  the 


largest  possible  discretion  in  that  respect.  It  would  be  absolutely 
impossible  to  frame  a  deed  with  all  the  provisos  and  stipulations  neces- 
sary for  the  winding  up  of  an  estate.  To  require  that  would  go  far  to 
frustrate  and  destroy  the  spirit  and  intention  of  the  act.  The  same 
remarks  will  apply  to  the  argument  as  to  the  primary  trusts. 

The  objections  to  the  form  of  the  plea  were  sufficiently  answered  in 
the  course  of  the  argument. 

Whether  the  deed  has  the  effect  of  a  release  of  the  estate,  as  well  as 
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of  the  person  of  the  debtor,  it  is  unnecessary  to  inquire.  It  clearly 
operates  a  release  of  the  debtor,  and  may  be  so  pleaded ;  and  the  plain- 
tiffs are  in  the  same  situation  as  if  they  had  actually  executed  it.  For 
these  reasons  I  am  of  opinion  that  the  defendant  is  entitled  to  the  judg- 
ment of  the  court  upon  this  demurrer. 

Maule,  J. — I  am  of  the  same  opinion.  The  plea  is  certainly  in 
some  respects  defectiye :  but,  upon  the  whole,  I  think  its  defects  are 
not  such  as  to  entitle  the  plaintiffs  to  succeed  upon  this  demurrer. 
There  is  much  weight  in  the  objection  as  to  the  omission  of  the  words ; 
and,  though  I  incline  to  think  that  omission  is  remedied  by  what  may 
be  picked  up  in  other  parts  of  the  plea,  I  should  not  be  surprised  if 
another  court  should  hold  the  form  defective.  As  to  the  non-enumera- 
tion of  the  names  of  the  creditors,  I  think  the  case  comes  witlnn  that 
series  of  cases  relating  to  the  ayoidance  of  prolixity.  If  the  number  of 
persons  constituting  a  class  be  small,  they  might  very  well  be  enume* 
rated;  but  the  courts  have  said,  that,  as  they  probably  might  be 
numerous,  it  is  enough  to  describe  them  in  pleading  by  their  general 
description,  in  order  to  avoid  prolixity.  The  225th  section  of  the 
statute  speaks  of  suspension  of  payment  as  of  a  thing  of  which  the 
creditor  is  to  '^'have  notice ;  and  then  it  shall  be  lawful  for  the  r^cYf^o 
court  to  make  an  order  or  certificate  declaring  or  certifying  that  ^ 
such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by  or 
on  behalf  of  the  requisite  number  of  creditors.  The  suspension  of  pay- 
ment is  not  introduced  there  as  a  new  thing,  though  the  expression  is 
introduced  for  the  first  time :  the  statute  speaks  of  it  as  of  something 
which  the  framers  consider  as  having  been  spoken  of  before  in  the  224th 
section.  The  circumstances  mentioned  in  s.  224  do,  in  my  opinion, 
constitute  a  suspension  of  payment  within  the  meaning  of  s.  225.  The 
224th  section  speaks  of  notice  to  the  creditors  of  the  suspension  of  pay- 
ment of  9ueh  trader,  and  of  the  execution  by  him  of  a  deed  or  memo- 
randum of  arrangement.  The  earlier  provisions  of  the  statute  (s.  211) 
show  that  this  means  a  trader  who  is  <<  unable  to  meet  his  engagements 
with  his  creditors,  and  is  desirous  of  laying  the  state  of  his  affairs  before 
them."  I  therefore  think  the  suspension  of  payment  is  sufficiently 
averred  in  this  plea.  When  a  trader  who  is  unable  to  meet  his  engage- 
ments with  his  creditors  enters  into  an  arrangement  of  this  kind,  I 
think  that  constitutes  a  « suspension  of  payment"  within  the  225th 
section.  That  being  so,  the  objection  to  the  plea  on  that  ground  also 
fails.  As  to  the  non-allegation  of  the  trusts  of  the  deed,  the  answer 
has  been  given  by  the  Lord  Chief  Justice.  Though  not  parties  execu- 
ting the  deed,  the  provisions  of  the  statute  having  been  complied  with, 
the  deed  is  as  binding  upon  the  defendants  as  if  they  had  actually  signed 
it.  In  effect  the  six-sevenths  are  constituted  attorneys  for  the  non*- 
assenting  seventh.  These  facts  being  alleged  show  that  the  deed  is  the 
plaintiffs'  deed.     The  224th  section  of  the  statute  makes  a  deed  exe- 

VOL.  IX. — 82 


768  PHILLIPS  V.  SUBRID6E.    T.  T.  1850. 

cuted  in  the  manner  prescribed,  subject  to  the  conditions  after  men- 
tioned, (<  as  effectual  and  obligatory  in  all  respects  upon  all  the  creditors 
who  shall  not  have  ^signed  such  deed  or  memorandum  of  arrange- 
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ment,  as  if  they  had  duly  signed  the  same/'     If  the  trader  does 


what  the  act  of  parliament  and  the  covenants  in  the  deed  require  him 
to  do,  and  any  creditor  shall  afterwards  sue  him  in  respect  of  a  debt  or 
demand  included  in  the  account  annexed  to  the  certificate,  according  to 
the  case  of  Gibbons  v.  Youillon,  8  C.  B.  483  (E.  C.  L.  R.  vol.  65),  the 
deed  shall  operate  as  a  release.  I  therefore  think  the  plea  is  sufficient. 
If  the  deed  contain  any  provisions  inconsistent  with  that  construction, 
that  might  be  shown  by  way  of  replication.  With  regard  to  the  plea 
being  pleaded  to  the  further  maintenance  of  the  action,  I  have  already 
sufficiently  intimated  my  opinion  in  the  course  of  the  argument.  Upon 
the  whole,  therefore,  I  concur  with  my  Lord  in  thinking  that  the  defend- 
ant is  entitled  to  judgment. 

Cbbsswbll,  J. — I  also  think  our  judgment  upon  this  demurrer  must 
be  for  the  defendant.  As  to  the  objection  that  the  Christian  and  sur- 
names  of  all  the  creditors  parties  to  the  deed  of  the  third  part  are  not 
set  out,  I  think  the  case  falls  within  the  rule  cited  from  my  brother 
Stephen's  book,  which  permits  certain  matters  to  be  alleged  in  general 
terms,  with  a  view  to  avoid  undue  prolixity.  I  think  the  objection  as 
to  the  inconsistency  in  the  dates  arises  evidently  from  a  mere  clerical 
error,  and  is  sufficiently  cured  by  the  other  parts  of  the  plea  which  have 
been  referred  to,  and  that  we  may  collect  from  the  whole  of  it  when  the 
deed  was  made.  Profert  is  made,  and  some  of  the  covenants  are  s^ 
out,  and  there  is  a  positive  averment  of  the  execution  of  the  deed  by 
six-sevenths  in  number  and  value  of  the  defendant's  creditors.  As  to 
the  objection  to  the  deed  being  pleaded  as  a  releasey — ^the  defendant 
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*might  have  placed  himself  in  a  difficulty  if  he  had  pleaded  it  as 


a  release  by  the  plaintiffs.  It  is  not  a  release  of  the  defendant 
by  the  plaintiffs.  The  defendant  is  not  released  by  the  deed,  but  by  tie 
act  of  parliament,  the  224th  section  of  which  says  that  the  deed  entered 
into  and  signed  in  the  manner  prescribed,  and  subject  to  certain  con- 
ditions, <(  shall  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  the  same,  as  if  they  had  duly  signed 
it."  Accordingly,  the  plea,  after  averring  that  the  deed  was  executed 
by  the  required  number  of  creditors,  and  showing  that  the  provisions 
of  the  statute  had  been  duly  complied  with,  concludes  with  an  averment, 
that,  <<  by  reason  of  the  matters  aforesaid,  and  of  suing  the  defendant 
in  this  action,  the  defendant  became  and  was  released  and  discharged 
from  the  causes  of  action  in  the  introductory  part  of  the  plea  mentioned, 
and  from  the  plaintiffs'  right  to  sue  for  the  same."  I  think  it  is  correctly 
pleaded.  As  to  the  suspension  of  payment,  it  seems  to  me  that  there 
is  no  difficulty,  inasmuch  as  the  objection  arises  upon  general  demurrer 
<mly.    If  the  question  had  been  raised  by  special  demurrer,  there  might 
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have  been  some  difficulty  in  saying  that  the  plea  discloses  a  suspension 
of  payment.  It  states  that  the  defendant  was  a  trader,  and  was  indebted 
to  divers  persons  in  divers  sums,  and  was  unable  to  pay  the  same  in  full. 
When  a  man  says  that,  surely  it  cannot  be  a  very  forced  construction 
to  say  that  he  has  failed  to  meet  his  engagements  with  his  creditors. 
Upon  the  whole,  I  think  the  plea  is  sufficient,  and  that  the  defendant 
is  entitled  to  judgment. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  objection  arising 
from  the  omission  of  the  names  of  the  several  creditors  and  the  amount 
of  their  respective  debts,  has  received  a  sufficient  answer  from  my  Lord 
*and  my  learned  Brothers.  The  cases  cited  in  support  of  that  r^^rj^r^ 
objection,  will  be  found  to  be  cases  where,  as  in  Gatty  v.  Field,  ^ 
9  Q.  B.  481  (E.  C.  L.  B.  vol.  58),  the  plea  professed  to  set  out  the 
names,  but  set  them  out  imperfectly,  or  where  the  reference  was  of 
such  a  nature  as  that  there  could  have  been  no  objection,  on  the  score 
of  prolixity,  to  the  setting  them  out.  As  to  the  allegation  of  suspen- 
sion of  payment,  though  there  might  have  been  some  difficulty  if  the 
imperfect  statement  of  it  had  been  pointed  out  as  ground  of  special 
demurrer,  I  think  that,  taking  the  statement  of  the  deed  with  the 
antecedent  and  subsequent  references,  it  sufficiently  appears  that  the 
making  of  the  deed  itself  amounted  to  a  suspension  of  payment  within 
the  meaning  of  the  statute.  Upon  the  whole,  it  appears  to  me  that 
the  plea  in  substance  satisfies  all  the  requisites  of  the  act  of  parliament, 
and  therefore  that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)  See  Stewart «.  Comos,  10  C.  B.  634  (B.  C.  L.  K.  toL  70). 


PARKER  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

June  6. 

Tbe  eovt  refated  te  eompel  the  ptaiotiff  to  give  seonrity  for  eoets,  upon  affidaTite  itatiiig  that 
he  wae  in  ineoWent  eiienmstaaoes,  and  had  mortgaged  or  aaiigned  to  a  third  party  aU  hi* 
interest  in  the  aubjeet-matter  of  the  aetion. 

This  was  an  action  brought  by  the  plaintiff,  a  carrier,  to  recover 
from  the  (}reat  Western  Railway  Company  a  large  sum  of  money 
alleged  to  be  due  to  him  from  them  for  oyercharges  said  to  hare  been 
made  by  the  company  in  respect  of  goods  carried  on  their  railway. 
Upon  the  cause  coming  on  for  trial,  it  was  *referred  to  an  arbi-  r^ir^Y 
trator,  who  was  still  proceeding  with  the  reference.  ^ 

On  the  7th  of  February  last,  a  notice,  signed  by  the  plaintiff,  of 
which  the  following  is  a  copy,  was  served  upon  the  company  :— 

<<  To  the  Ghreat  Western  Railway  Company. 

<^  Take  notice,  that,  by  indenture  bearing  date  the  7th  day  of  ¥eb- 
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ruarj,  1850,  and  made  between  the  undersigned,  Richard  Parker,  of 
the  New  Inn  Yard,  Old  Bailey,  in  the  city  of  London,  common  carrier, 
of  the  one  part,  and  John  Scott,  of,  &c.,  of  the  other  part, — after  re- 
citing, amongst  other  things,  that  the  said  Richard  Parker  claimed 
various  large  sums  of  money  to  be  due  and  owing  to  him  from  the 
Great  Western  Railway  Company,  and  had  brought  an  action  for  reco- 
very of  part  thereof,  which  action  and  all  other  matters  in  difference 
between  the  said  Richard  Parker  and  the  said  company  had  been 
referred  to  arbitration ;  and  that  the  reference  was  still  pending ;  and 
that  the  said  Richard  Parker  was  indebted  to  the  said  John  Scott  in  a 
certain  sum  of  money  in  the  saM  indenture  mentioned, — ^the  said 
Richard  Parker  did  thereby  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  John  Scott,  his  executors,  administrators,  and 
assigns,  all  and  every  the  several  claims  and  demands,  sums  and  sum 
of  money  whatsoever  due  and  owing  to  the  said  Richard  Parker  from 
the  Great  Western  Railway  Company  for  and  in  respect  of  damages, 
overcharges,  or  otherwise,  for  recovery  of  part  whereof  the  said  action 
had  been  commenced,  and  in  respect  of  other  part  whereof  a  notice  in 
writing  had  been  given  to  the  said  Great  Western  Railway  Company  by 
the  said  Richard  Parker,  which  said  notice  was  accompanied  by  three 
books  of  account  containing  the  particulars  of  such  last-mentioned 
♦Tfiftl  ^'*™»  *^^  ^^  respect  of  other  part  *whereof  a  further  notice  in 
-^  writing  had  been  given  pursuant  to  the  power  and  authority 
contained  in  the  therein  recited  order  of  reference,  and  also  all  and 
every  other  claims  and  demands,  smns  and  sum  of  money  thereafter  to 
be  made  or  to  accrue  to  the  said  Richard  Parker,  and  which  should 
or  might  be  included  in  any  award  to  be  made  by  the  arbitrator  to 
whom  the  said  cause  and  the  said  matters  in  difference  had  been  re- 
ferred, and  all  and  every  the  right  and  interest,  benefit,  claim,  and 
demand  whatsoever  of  the  said  Richard  Parker  of,  in,  and  to  the  same, 
and  every  part  thereof  respectively,  and  of,  in,  and  to  the  said  action, 
reference,  and  the  award  to  be  made  in  pursuance  thereof, — To  hold 
the  said  premises  unto  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns :  And  take  further  notice,  that,  in  the  said  indenture 
is  contained  a  power  for  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns,  to  demand,  recover,  and  receive  of  and  from  the  said 
Great  Western  Railway  Company,  and  every  person  whomsoever  liable 
to  pay  the  same,  the  said  claims  and  demands,  sums  and  sum  of  money, 
every  or  any  part  thereof,  and  to  prosecute  the  said  action  and  refers 
ence  in  such  manner  as  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns,  might  think  fit,  and  to  obtain  and  procure  the  award 
of  the  said  arbitrator,  and  to  take  and  prosecute  all  such  ways  and 
means  and  all  such  proceedings  as  might  be  necessary  or  proper  in  the 
judgment  of  the  said  John  Scott,  his  executors,  administrators,  or 
assigns,  for  obtaining  and   enforcing  the  performance  and  fulfilment 
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of  the  said  award,  and  also  to  enter  into  any  composition,  compromise, 
or  agreement  touching  the  said  claims  and  demands,  sums  and  sum  of 
money,  eyery  or  any  part  thereof,  or  the  said  action  and  reference, 
which  the  said  John  Scott,  his  executors,  administrators,  or  assigns 
might  think  fit;  and  that  the  consent  *of  the  said  Richard 
Parker,  his  executors  or  administrators,  should  not  be  requisite 
or  necessary  for  that  purpose,  and  to  give  such  receipts,  releases, 
acquittances,  and  discharges  from  time  to  time  for  all  such  moneys  aa 
should  be  paid  to  the  said  John  Scott,  his  executors,  administrators, 
or  assigns,  or  to  his  or  their  attorney  or  attorneys,  for  or  on  account  of 
the  said  premises,  and  generally  to  do,  execute,  and  assent  to  any  and 
every  other  act  and  things  which  he  or  they  might  think  proper  with 
reference  to  the  matters  aforesaid ;  and  in  the  said  indenture  is  con- 
tained a  proviso  for  redemption  of  the  said  premises  on  payment,  on  or 
before  the  7th  day  of  May  next,  by  the  said  Richard  Parker,  his  exe- 
cutors or  administrators,  to  the  said  John  Scott,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  32682.  16s.  4(2.,  with  interest 
thereon  at  the  rate  of  5{.  per  centum  per  annum,  and  of  such  further 
sum  and  sums  of  money  as  the  said  John  Scott,  his  executors  or  admi- 
nistrators, should  from  time  to  time  advance  to  or  for  the  said  Richard 
Parker ;  provided  that  the  amount  to  be  secured  by  the  said  indenture 
should  not  exceed  in  the  whole  the  principal  sum  of  50002.  Dated,''  &c. 
Upon  an  affidavit  setting  forth  the  above  facts,  and  further  stating 
that  the  plaintiff  was  made  a  bankrupt  in  1846,  and  that  afterwards  he 
set  up  again  in  business  as  a  carrier  at  the  New  Inn,  Old  Bailey,  but 
that  ever  since  his  said  bankruptcy  he  had  been  in  failing  circum- 
stances :  that  the  plaintiff,  for  a  long  time  prior  to  the  «aid  8th  of  Feb- 
ruary, 1850,  had  a  person  in  charge  of  his  premises  and  his  stock  and 
plant  at  the  New  Inn,  Old  Bailey,  on  behalf  of  other  persons,  creditors 
of  the  plaintiff,  either  under  an  execution  against  the  said  plaintiff,  or 
under  some  agreement  whereby  the  plaintiff  agreed  to  account  to  the 
said  creditors  or  persons  for  all  the  business  he  transacted  there :  that 


the  '^'plaintiff  had  for  some  time  past  had  a  place  other  than  his 
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own  premises,  where  he  could  put  his  wagons  and  carts,  to  pre- 
vent any  person  from  seizing  them,  and  that  they  had  frequently  been 
put  there  to  avoid  seizure  by  his  creditors :  that  the  horses  and  other 
plant  of  the  plaintiff  had  frequently  been  seized  by  persons  having 
claims  upon  him,  and  that  the  plaintiff  had  often  been  obliged  to  leave 
his  goods  at  the  station  of  the  said  railway,  because  he  had  not  enough 
money  to  pay  for  the  carriage  of  them :  that  the  plaintiff  had  lately 
left  the  premises  he  occupied  at  the  New  Inn,  Old  Bailey,  as  aforesaid, 
and  taken  very  small  premises  elsewhere  for  conducting  his  business  of 
a  carrier :  that  the  plaintiff  had  from  time  to  time  received  money  from 
John  Scott,  mentioned  in  the  aforesaid  notice,  and  that  the  said  John 
Scott  had  been  assisting  the  plaintiff  in  all  his  undertakings  and  in  this 
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action :  that,  at  one  of  the  meetings  held  before  the  arbitrator,  appli* 
cation  was  made  to  the  arbitrator,  by  the  coonBel  for  the  plaintiff,  io 
allow  the  said  John  Scott  to  be  present  at  the  said  reference,  and  that 
it  was  then  expressly  stated  by  the  said  plaintiff's  connsel,  as  a  reason 
for  the  said  application,  that  the  said  John  Scott  was  interested  aa 
assignee  of  the  said  claims  in  this  action  against  the  company  }  that 
the  arbitrator  acquiesced  in  the  application ;  and  that  the  said  John 
Scott  was  present  at  the  said  meeting,  and  at  all  the  subsequent  meet- 
ings held  under  the  said  reference :  that  the  said  John  Scott  had  for 
some  time  past  found,  and  still  found,  the  money  for  the  plaintiff  to 
conduct  this  action,  and  that  there  was,  as  the  deponent  believed,  some 
agreement  or  understanding  on  the  part  of  the  said  John  Scott  to  pay 
the  plaintiff's  costs  of  this  action :  and  that  the  deponent  verily  believed 
that  the  plaintiff  was  in  insolvent  circumstances,  and  altogether  without 
means  of  his  own,  and  unable  to  pay  the  defendants  their  costs  of  the 
^^^^^  action,  if  they  should  *be  successful;  and  that  the  action  .was 
-^  proceeding  solely  for  the  benefit  of  the  said  John  Scott. 
HoggiiM  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  proceedings  should  not  be  stayed  until  he  gave  the  defendants 
security  for  costs. — The  affidavit  sufficiently  shows  that  the  plaintiff  is 
insolvent,  and  that  the  action  and  reference  are  proceeding  solely  for 
the  benefit  of  Scott,  the  assignee  of  the  claim  thereby  sought  to  be 
recovered,  and  therefore  the  defendants  are  entitled  to  security.  In 
Perkins  v.  Adcock,  14  M.  &  W.  808,t  it  was  expressly  held  by  the 
Court  of  Exchequer,  that,  where  a  plaintiff  is  bankrupt  or  insolvent, 
and  has  assigned  the  debt  for  which  the  action  is  brought,  and  is  suing 
for  the  benefit  ef  the  assignee,  the  court  will  require  security  for  costs. 
So,  in  Ball  v.  Ross,  1  M.  A  G.  446  (E.  C.  L.  R.  vol.  89),  1  Scott,  N. 
R.  217,  where  an  action  of  trespass  appeared  to  have  been  brought  by 
a  man  in  very  humble  circumstances,  at  the  instigation  and  at  the  costs 
of  his  landlord,  the  court  ordered  the  latter  to  give  security  fwr  the 
defendant's  costs, — ^being  satisfied  from  the  affidavits  that  the  action 
was  <<  really  and  substantially  the  action  of  the  landlord."  [Maulr, 
J. — You  assume  that  the  defendants  are  entitled  to  security  for  costs 
under  the  circumstances,  even  if  the  plaintiff  be  a  solvent  person.  The 
authorities,  however,  do  not  warrant  that.  The  action  being  brought 
by  the  proper  plaintiff,  he  being  a  person  having  an  interest  in  the 
result, — ^the  assignment  to  Scott  being  by  way  of  mortgage  only, — and 
being  solvent,  surely  no  case  is  made  out  for  calling  upon  him  or  any* 
body  else  to  give  security  for  the  costs.  Wilde,  C.  J. — I  do  not  recol- 
lect any  case  of  a  mere  mortgagee  being  compelled  to  give  security. 
*7721  ''^^^^»  ^' — ^**®  ^e^Q  of  Wray  v.  Brown,  8  Scott,  657,  6  N. 
^  C.  271  (£.  C.  L.  R.  vol.  87),  seems  conclusive  on  the  point: 
there,  the  court  refused  to  compel  the  plaintiff  to  give  security  for 
costs,  upon  an  affidavit  that  he  had  been  bankrupt,  and  thrice  dis- 
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charged  under  tbe  insolvent  debtors  act,  and  that  he  was  suing  as 
trustee  for  a  third  person,  who  alone  was  beneficially  interested  in  the 
subject-matter  of  the  action.  Tindal,  0.  J.,  said :  ^<  It  appears  to  me, 
that,  as  each  of  the  grounds  here  urged  for  requiring  the  plaintiff  to 
give  security  for  costs,  taken  separately,  is  insufficient,  so,  taken  to- 
gether, they  do  not  help  each  other.  That  the  action  is  brought  in  the 
name  of  the  plaintiff  as  trustee  for  a  third  person,  is,  according  to  the 
authority  of  Morgan  v,  Evans,  7  J.  B.  Moore,  344  (£.  G.  L.  B.  vol. 
17),  no  ground  for  compelling  security:  and  Snow  v.  Townsend,  6 
Taunt.  128  (E.  C.  L.  R.  vol.  1),  1  Marsh.  477  (E.  C.  L.  R.  vol.  4), 
shows  that  insolvency  is  no  ground  for  such  a  motion.  The  true  prin- 
ciple that  governs  these  cases  is  laid  down  by  Lord  Kenton  in  Webb 
V.  Ward,  7  T.  R.  296.  <  It  cannot,'  he  says,  <  be  laid  down  as  a  general 
rule,  that  an  uncertificated  bankrupt  must  in  all  cases  give  security  for 
costs  when  an  action  is  brought  by  him  :  that  would  be  going  much  too 
&r :  each,  case  must  depend  on  its  own  circumstances.  But  it  is  fair 
to  say,  that,  if  the  action  be  really  brought  for  the  benefit  of  the 
assignees,  they  should  be  responsible  for  the  costs.'  I  therefore  think 
this  rule  must  be  discharged."  And  Erbkinb,  J.,  said:  << Finding  it 
to  be  clearly  settled  that  the  circumstance  of  the  plaintiff  having  been 
discharged  under  the  insolvent  debtors  act  did  not  entitle  him  to  come 
and  ask  for  security  for  costs,  the  defendant  adds  another  ground,  viz. 
that  the  action  is  really  brought  for  the  benefit  of  a  third  person :  but 
this  was  held,  in  Morgan  v.  Evans,  not  to  be  a  sufficient  reason  for  com- 
pelling  ^the  plaintiff  to  give  security.  I  therefore  agree  that  the  r^ciriro 
rule  must  be  discharged."  That  case,  I  think,  disposes  of  the  '- 
present  application.  A  man  having  a  cause  of  action  against  another, 
be  he  ever  so  insolvent,  has  a  right  to  enforce  it  in  a  court  of  law. 
But,  if  he  lends  his  name  to  another,  to  enable  that  other  to  proceed 
for  his  own  benefit,  the  defendant  is  entitled  to  ask  for  security.] 

Wilde,  C.  J. — All  the  cases  that  I  am  aware  of  in  which  security 
for  costs  has  been  enforced,  have  been  cases  where  the  action  is  shown 
to  have  been  really  brought  for  the  benefit  of  a  third  person,  in  the 
name  of  the  nominal  plaintiff.  I  know  of  none  where  security  has  been 
required  merely  on  the  ground  that  the  debt  has  been  assigned  to  a 
third  person.  The  case  of  assignees  suing  in  the  name  of  the  bank- 
rupt is  different.  The  mere  circumstance  of  the  party  who  has  a  lien 
*  upon  the  proceeds  of  the  action  attending  before  the  arbitrator  to  watch 
the  proceedings,  cannot  have  the  effect  of  casting  upon  him  a  liability 
which  otherwise  the  law  would  not  have  cast  upon  him. 

Maulb,  J. — ^My  Brother  CoIiBRIDQK,  in  a  case  of  Andrews  v.  Marris,  7 
I>owl.  P.  C.  712,  states  the  rule  very  much  in  the  terms  in  which  it  has 
been  stated  by  my  Lord.  He  says, — <<  The  principle  is,  that,  where 
another  person  is,  in  fact,  proceeding  with  an  action  in  the  name  of  the 
party  on  the  record,  and  that  party  is  insolvent,  the  court  will  compel  him 
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for  whose  benefit  the  action  is  proceeding  to  come  in  and  give  security 
for  costs."     This  case  clearly  does  not  fall  within  that  principle. 
The  rest  of  the  court  concurring,  Rule  refused.(a) 

(a)  In  Day  r.  Smith,  1  Dowl.  P.  C.  460,  Pattbsov,  J.,  says,  that  the  rale  is  confined 

*774j  to  *oases  '<  where  »  party  has  been  deprived  of  ull  his  property;  and  therefore  th« 

court  forces  those  who  are  become  possessed  of  it  to  give  security.    But  there  is  no 

instance  in  which,  an  individuars  property  having  been  assigned,  the  courts  have  made  the 

assignee  find  soeurity  for  costs." 


PALLISTER  V.  THE  MAYOR,  &c.,  OF  GRAVESEND. 

June  10. 

A  bond  given  by  a  corporation,  after  the  passing  of  the  5  A  0  W.  4,  e.  70,  bnt  before  the  paasinf 
of  0  A  7  W.  4,  0.  104,  to  secure  a  sum  of  money  borrowed  for  the  purpose  of  paying  debte 
contracted  by  the  corporation  before  the  passing  of  the  first-mentioned  act,  Is  valid,  notwith- 
standing the  92d  section  of  the  former  act  might  interpose  »  difficulty  in  the  way  of  the  obli- 
gee's obtaining  satisfaction  of  a  Judgment  thereon. 

This  was  an  action  of  debt,  in  which  the  plaintiflf  declared  in  his 
first  count  on  a  bond  made  by  the  defendants  on  the  1st  of  July,  1836, 
in  the  second  for  money  lent,  in  the  third  for  money  had  and  received 
by  the  defendants  to  his  use,  in  the  fourth  for  interest,  and  in  the  fifth 
for  money  due  upon  an  account  stated. 

Second  plea, — ^to  the  first  count, — that  the  defendants  are  a  body 
corporate,  and  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Gravesend,  being  the  borough  of  Gravesend  in  the  schedule  A.  to  a 
certain  act  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty,  King  William  the  Fourth,  intituled  «  An  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales, ''(a)  and 
that,  after  the  passing  of  the  said  act,  and  before  the  making  of  the 
said  supposed  writing  obligatory,  to  wit,  on  the  26th  of  December) 
1835,  councillors  under  the  provisions  of  the  said  act  were  duly  elected 
for  the  first  time,  and  the  said  election  was  then  duly  declared ;  and 
thereupon  then  the  mayor,  jurats,  and  inhabitants  of  the  villages  and 
parishes  of  Gravesend  and  Milton,  in  the  county  of  Kent,  being  the 
governing  body  of  the  body  corporate  named  in  conjunction  with  such 


m5] 


borough  in  the  said  scehdule,  went  out  of  office,  and  their  whole 


powers  and  ^duties  ceased,  pursuant  to  the  said  act  :§  That  after- 
wards, and  after  the  passing  of  the  said  act,  and  before  the  making  of  * 
the  said  supposed  writing  obligatory  in  the  said  first  count  mentioned, 
to  wit,  on  the  1st  of  January,  1836,  a  treasurer  of  the  said  borough,  to 
wit,  one  John  Hales,  was  duly  elected  according  to  the  provisions  of  the 
said  act :  That,  before  the  making  of  the  said  supposed  writing  obliga- 
tory, to  wit,  on  the  day  and  year  last  aforesaid,  they,  the  defendants, 
were,  and  from  thence  hitherto  had  been,  a  corporation  within  and  sub- 

(o)  5  A  0  W.  4,  0.  70. 
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ject  to  the  provisions  of  the  said  act,  and  not  otherwise :  That  after- 
wards, and  before  the  passing  of  an  act  of  parliament  made  and  passed 
in  the  seventh  year  of  the  reign  of  his  late  Majesty,  King  William  the 
Fourth,  intituled  <<  An  act  for  the  better  administration  of  the  borough 
fund  in  certain  boroughs,**(a)  and  before  the  passing  of  a  certain  act  of 
parliament  made  and  passed  in  the  first  year  of  the  reign  of  our  Lady 
the  now  Queen,  intituled  «  An  act  to  amend  an  act  for  the  regulation 
of  municipal  corporations  in  England  and  Wales,  "(5)  to  wit,  on  the  1st 
day  of  July,  1836,  it  was  unlawfully  agreed  by  and  between  the  plain- 
tiff and  the  defendants,  that  the  plaintiff  should  lend  and  advance  to 
the  defendants  the  sum  of  600{.  to  be  secured  by  such  bond  so  condi- 
tioned as  above  set  forth :  That  the  plaintiff  did  then  unlawfully  lend 
and  advance  to  the  defendants  the  said  sum  of  600Z.,  and  the  defend- 
ants did  then  unlawfully  make  and  deliver  to  the  plaintiff  the  said  sup- 
posed writing  obligatory  in  the  first  count  mentioned,  and  the  same  then 
was  made  and  sealed  as  therein  mentioned,  and  in  pursuance  of  the  said 
loan  and  advance  made  to  the  said  body  corporate  after  the  passing  of 
the  said  act  to  provide  for  the  regulation  of  ♦municipal  corpora-  r*.^^/^ 
tions  in  England  and  Wales:  That  the  said  writing  obligatory  ^ 
was  not  made  or  given  to  secure  the  payment  of  any  lawful  debt  due 
from  the  said  body  corporate  to  any  person,  contracted  before  the  pass- 
ing of  the  said  last-mentioned  act,  and  unredeemed,  or  any  part  thereof, 
or  the  payment  of  any  interest  of  such  debt  or  any  part  thereof,  or  any 
part  of  such  interest,  nor  was  the  said  supposed  writing  obligatory  made 
or  given  in  respect  of  any  right,  interest,  claim,  or  demand  of  any  per- 
son or  persons,  or  body  corporate  or  bodies  corporate,  by  virtue  of  any 
proceeding  either  at  law  or  in  equity  which  had  been  instituted  before 
the  passing  of  the  soid  last-mentioned  act,  or  at  any  other  time,  or  by 
virtue  of  any  mortgage  or  otherwise :  That  the  said  supposed  writing 
obligatory  was  not  given  for,  towards,  or  on  account  of  §§  the  salary 
of  any  mayor,  or  of  any  recorder  or  police  magistrate  whatever,  or  for, 
towards,  or  on  account  of  the  salary  of  any  town-clerk  or  treasurer 
whatever,  or  of  any  other  officer  at  any  time  appointed  by  the  council 
of  the  said  borough,  or  for,  towards,  or  on  account  of  any  payment  ol 
any  expenses  incurred  at  any  time  in  preparing  or  printing  any  burgess* 
lists,  ward-lists,  or  notices,  or  other  matters  attending  such*  elections  as 
are  in  the  said  act  mentioned,  or  for,  towards,  or  on  account  of  any  sum 
whatever  paid  or  to  be  paid  by  the  said  borough  to  the  treasurer  of  any 
county  as  in  the  said  last-mentioned  act  is  provided,  or  for,  towards,  or 
on  account  of  the  expense  of  maintaining  any  borough  jail,  house  of 
correction,  or  corporate  buildings  whatever,  or  the  payment  of  any  con- 
stables, or  of  any  other  expenses  incurred  in  carrying  into  effect  the 
provisions  of  the  said  last-mentioned  act, — of  which  several  premises 
the  plaintiff  had  always  had  notice ;  wherefore  the  defendant  said  that 

(a)  6  A  r  W.  4,  c.  104.  (6)  7  W.  4  A  1  Vict  c.  78. 
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the  said  writing  obligatory  was  and  is  void,  illegal,  and  of  no  effect,—^ 
verification. 

*7*171  *To  this  plea  the  plaintiff  replied,  that  the  said  sun  of  6000/. 
-^  lent  and  advanced  bj  the  plaintiff  to  the  defendants  as  in  the 
second  plea  mentioned,  was  money  borrowed  by  the  council  of  the  said 
borough  for  the  purpose  of  being  applied,  and  which  was  actually 
applied,  to  wit,  on,  &c.,  towards  the  satisfaction  and  discharge  of  a 
debt  contracted  by  the  said  body  corporate  before  the  passing  of  the 
said  act  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  <<  An  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales,''  to  wit,  a 
certain  debt  of  6702.  due  and  owing  to  one  William  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  second  plea 
that  there  was  any  bargain  between  the  plaintiff  and  the  said  council 
and  the  said  William  Wood,  or  either  of  them,  that  the  said  money 
should  be  or  was  borrowed  or  applied  for  the  purpose  in  the  plea  men- 
tioned.    Joinder. 

Fifth  plea, — to  the  second,  fourth,  and  fifth  counts, — ^that  the  de- 
fendants are  a  body  corporate,  &c.  [as  in  the  second  plea,  down  to  the 
first  section  (§)] :  That  afterwards,  and  after  the  passing  of  the  said  act^ 
and  before  the  lending  of  the  moneys  in  the  second  count  mentioned,  to 
wit,  on  the  1st  of  January,  1886,  a  treasurer  of  the  said  borough,  to 
wit,  one  John  Hales,  was  duly  elected  according  to  the  provisicms  of 
the  said  act :  That,  before  the  accruing  of  any  of  the  supposed  causes 
of  action  in  the  introductory  part  of  this  plea  mentioned,  to  wit,  on, 
&o.,  the  defendants  were,  and  from  thence  hitherto  had  been,  a  corpora- 
tion within  and  subject  to  the  provisions  of  the  said  act,  and  not  other* 
wise :  That  afterwards,  and  before  the  passing  of  an  act  of  parliament 
made  and  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  <<  An  act  for  the  better  administra- 
*77»1  ^^^^  ^^  ^^^  borough  '^'fund  in  certain  boroughs,  "(a)  ai^d  before 
-^  the  passing  of  a  certain  act  of  parliament  made  and  passed  in  the 
first  year  of  the  reign  of  our  Lady  the  now  Queen,  intituled  <<  An  act 
to  amend  an  act  for  the  regulation  of  municipal  corporations  in  Eng- 
land and  Wales,  "(6)  to  wit,  on  the  1st  of  July,  1886,  the  said  mcmey 
in  the  second  count  mentioned  was  unlawfully  lent  to  the  defendants 
by  the  plaintiff:  [The  plea  then  went  on  to  aver  that  the  money  in  the 
fourth  count  mentioned  was  interest  upon,  and  that  the  account  stated 
in  the  fifth  count  mentioned  was  stated  in  respect  of,  the  money  lent 
as  in  the  second  count  mentioned.]  That  the  said  supposed  debt  and 
causes  of  action  in  the  introductory  part  of  that  plea  mentioned  were 
not  contracted,  and  did  not  accrue,  before  the  passing  of  the  first-men- 
tioned act.  [The  plea  then  proceeded  to  aver  that  the  debt  was  not 
contracted  in  respect  of  any  of  the  matters  mentioned  in  the  5  &  6  W. 

(a)  a  A  7  W.  4,  e.  104.  (6)  7  W.  4  4  1  Viet  e.  78. 
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4,  c*  76,  8.  92,  as  in  the  second  plea,  from  the  double  section  (§§)  to  the 
end ;  concluding  with  a  verification.] 

Replication,  that  the  said  sum  of  money  in  the  second  count  men- 
tioned was  borrowed  by  the  council  of  the  borough  for  the  purpose  of 
being  applied,  and  which  was  actually  applied,  to  wit,  on,  &c.,  towards 
the  satisfaction  and  discharge  of  a  debt  contracted  by  the  said  body 
corporate  before  the  passing  of  the  said  act  made  and  passed  in  the 
sixth  year  of  the  reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  <<  An  act  to  provide  for  the  regulation  of  municipal  corpora- 
tions in  England  and  Wales,"  to  wit,  a  certain  debt  due  and  owing  to 
one  W.  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  fifth  plea  that 
there  was  any  bargain  between  the  plaintifi*  and  the  sud  council  and 
the  said  W.  Wood,  or  *either  of  them,  that  the  said  money  should  t^yto 
be  or  was  borrowed  or  applied  for  the  purpose  in  that  plea  men-  ^ 
tioned.    Joinder. 

Sixth  plea, — ^to  the  third  count, — ^that  the  defendants  were  a  body 
corporate  mentioned  in  schedule  A.  of  the  5  &  6  W.  4,  c.  76 ;  that 
councillors  were  duly  elected,  uid  the  old  governing  body  ceased ;  that, 
after  the  passing  of  the  act,  and  before  the  accruing  of  the  cause  of 
action  in  the  third  count  mentioned,  to  wit,  on,  Ac,  a  treasurer  was 
elected,  to  wit,  kc. ;  that  the  defendants  were  and  had  been  a  corpora- 
tion under  the  provisions  of  the  act ;  that,  before  the  passing  of  the 
statute  6  &  7  W.  4,  c.  104,  and  before  the  passing  of  the  statute  7  W. 
4  fc  1  Vict.  c.  78,  to  wit,  on,  &c.,  it  was  unlawfully  agreed  by  and 
between  the  plaintiff  and  the  defendants,  that  the  plaintiff  should  lend 
and  advance  to  the  defendants  the  sum  of  6002.,  to  be  secured  by  a 
bond  to  be  made  and  executed  by  the  defendants,  whereby  they  should 
acknowledge  themselves  to  be  held  and  firmly  bound  to  the  plaintiff  in 
the  penal  sum  of  1200Z.,  with  a  condition  for  the  payment  of  6002.,  and 
interest  at  the  rate  of  61.  per  centum  per  annum ;  that  the  plaintiff  did 
then  unlawfully  pay,  lend,  and  advance  to  the  defendants  the  said  sum 
of  6002.  upon  the  terms  aforesaid,  and  the  defendants  then  had  and 
received  the  same  in  pursuance  of  the  said  last-mentioned  agreement  for 
the  said  loan  and  advance,  which  was  the  said  money  in  the  said  third 
count  mentioned,  and  which  said  having  and  receiving  was  the  said 
having  and  receiving  therein  mentioned;  that  they,  the  defendants, 
gave  and  delivered  to  the  plaintiff  the  said  supposed  writing  obligatory 
in  the  said  first  count  mentioned,  and  no  other,  being  so  null  and  void 
as  in  the  second  plea  mentioned ;  and  that  the  supposed  debt  in  the 
third  coxmt  was  not  contracted  before  the  passing  of  the  first-mentioned 
act.  [The  plea  *then  went  on  to  aver  that  the  d^bt  therein  rn^noQ 
mentioned  was  not  contracted  in  respect  of  any  of  the  matters  ^ 
mentioned  in  the  6  &  6  W.  4,  c.  76,  s.  92,  as  in  the  second  plea,  from 
the  double  section  (§§)  to  the  end ;  concluding  with  a  verification.] 
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To  this  plea  the  plaintiff  demurred  specially, — ^assigning  for  causes 
that  the  plea  was  argumentative ;  that  it  did  not  give  colour ;  that  it 
was  consistent  with  the  facts  stated  that  the  loan  was  legal ;  and  that, 
if  the  loan  and  bond  were  illegal,  the  plea  showed  no  reason  why  the 
money  should  not  be  recovered  under  the  third  count.     Joinder. 

Peaeocky  for  the  plaintiff. — The  main  question  is,  whether  a  corpo- 
ration can  legally,  since  the  passing  of  the  Municipal  Corporation  Re- 
form Act,  5  &  6  W.  4,  c.  76,  give  a  bond  for  money  borrowed  by  them. 
The  principal  objection  to  the  power  of  the  corporation  to  enter  intx) 
such  a  bond  as  this,  arises  on  the  92d  section  of  that  act.  That  section 
enacts,  <<  that,  after  the  election  of  the  treasurer  in  any  borough,  the 
rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends,  and 
annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  securities 
belonging  or  payable  to  any  body  corporate  named  in  conjunction  with 
the  said  borough  in  the  schedules  A.  and  B.  to  the  act  annexed,  or  to 
any  member  or  officer  thereof  in  his  corporate  capacity,  and  every  fine 
or  penalty  for  any  offence  against  this  act  (the  application  of  which  has 
not  been  already  provided  for),  shall  be  paid  to  the  treasurer  of  such 
borough ;  and  all  the  moneys  which  he  shall  so  receive  shall  be  carried 
by  him  to  the  account  of  a  fund  to  be  called  <  The  Borough  Fund  ;*  and 
such  fund,  subject  to  the  payment  of  any  lawful  debt  due  from  such 
body  corporate  to  any  person,  which  shall  have  been  contracted  before 
^^^^  ^  the  passing  of  this  act,  and  unredeemed,  or  so  much  thereof  *as 
-^  the  council  of  such  borough  from  time  to  time  shall  be  required 
or  shall  deem  it  expedient  to  redeem,  and  to  the  pj,yment  from  time  to 
time  of  the  interest  of  so  much  thereof  as  shall  remain  unredeemed,  and 
saving  all  rights,  interests,  claims,  or  demands  of  all  persons  or  bodies 
corporate  in  or  upon  the  real  or  personal  estate  of  any  body  corporate 
by  virtue  of  any  proceedings  either  at  law  or  in  equity  which  have  been 
already  instituted  or  which  may  be  hereafter  instituted,  or  by  virtue  of 
any  mortgage  or  otherwise, — shall  be  applied  towards  the  payment  of 
the  salary  of  the  mayor  and  of  the  recorder  and  of  the  police-magistrate 
hereinafter  mentioned,  when  there  is  a  recorder  or  police-magistrate, 
and  of  the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of 
every  other  officer  whom  the  council  shall  appoint,  and  also  toward  the 
payment  of  the  expenses  incurred  from  time  to  time  in  preparing  and 
printing  burgess-lists,  ward-lists,  and  notices,  and  in  other  matters 
attending  such  elections  as  are  herein  mentioned,  and,  in  boroughs 
which  shall  have  a  separate  court  of  sessions  of  the  peace  as  is  herein* 
after  provided,  towards  the  expenses  of  the  prosecution,  maintenance, 
and  punishment  of  offenders,  and  towards  such  other  sum  to  be  paid  by 
such  treasurer  of  such  county  as  is  hereinafter  provided,  and  towards 
the  expense  of  maintaining  the  borough  gaol,  house  of  correction,  and 
corporate  buildings,  and  towards  the  payment  of  the  constables,  and  of 
all  other  expenses  not  herein  otherwise  provided  for,  which  shall  be 
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necessarily  incurred  in  carrying  into  effect  the  provisions  of  this  act." 
The  section  then  goes  on  to  direct  the  application  of  the  surplus,  and 
to  provide,  that,  if  the  fund  should  be  insufficient  for  the  purposes  above 
mentioned,  the  council  should  order  a  rate  to  make  up  the  deficiency. 
There  is  nothing  in  that  section  to  prevent  the  corporation  from  enter- 
ing into  a  bond.  It  may  be  that  the  fund  "^created  by  that  sec-  r^ciroo 
tion  cannot  be  made  available  for  the  payment  of  the  bond ;  but  ^ 
it  does  not  follow  that  the  corporation  may  not  possess  other  property 
which  would  be  available, — things  which  yield  no  profit,  such  as  furni- 
ture, paintings,  plate,  the  mace,  &c.  By  the  1st  section  of  the  6  &  7 
W.  4,  c.  104,  <(  reciting  certain  provisions  of  the  92d  section  of  the  for- 
mer act,  and  that  certain  difificulties  had  occurred  in  putting  the  said 
act  into  execution,"  it  is  enacted,  «that,  from  and  after  the  passing  of 
this  act,  it  shall  be  lawful  for  the  councU  of  any  borough  named  in  the 
said  schedules  to  execute  from  time  to  time  any  deed  or  obligation  in 
the  name  of  the  body  corporate  whose  council  they  are,  for  securing 
repayment  and  satisfaction  of  any  debt  or  obligation  contracted  by  or 
on  behalf  of  the  said  body  corporate  before  the  passing  of  the  said  act 
for  regulating  corporations."  Here,  the  corporation,  after  the  passing 
of  the  5  A;  6  W.  4,  c.  76,  and  before  the  passing  of  the  6  A;  7  W.  -^ 
c.  104,  borrow  money  of  the  plaintiff  for  the  purpose  of  paying  an  old 
debt,  giving  him  this  bond  by  way  of  security.  Under  the  last-men- 
tioned act  they  might  have  given  the  bond  to  the  original  creditor,  and 
then  no  question  could  have  arisen.  The  28th  section  of  the  7  W.  4 
&  1  Vict.  c.  78— reciting  that,  by  the  6  &  7  W,  4,  c.  104,  it  is  en- 
acted <<  that  it  shall  be  lawful  for  the  council  of  any  borough  named  in 
the  schedules  A.  and  B.  annexed  to  the  5  &  6  W.  4,  c.  76,  to  execute 
from  time  to  time  any  deed  or  obligation  in  the  name  of  the  body  cor- 
porate whose  council  they  are,  for  securing  repayment  and  satisfaction 
of  any  debt  or  obligation  contracted  by  or  on  behalf  of  the  said  body 
corporate  before  the  passing  of  the  said  act  for  regulating  corporations," 
enacts — « that  any  money  borrowed  by  any  such  council  for  the  pur- 
pose of  being  applied,  and  which  shall  be  actually  applied,  in  or  towards 
satisfaction  and  discharge  of  any  such  pre-existing  debt  or  *obli-  r^rroo 
gation,  shall  be  deemed  and  taken  to  be,  within  the  true  intent  ^ 
and  meaning  of  the  said  act  of  the  last  session  of  parliament  (6  &  7  W. 
4,  c.  104),  a  debt  contracted  by  or  on  behalf  of  such  body  corporate 
before  the  passing  of  the  said  act  for  regulating  corporations."  If  that 
provision  is  retrospective,  there  is  an  end  of  the  question.  [Maule, 
J. — The  28th  section  of  the  7  W.  4  &  1  Vict.  c.  78,  is  merely  an  ex- 
tension of  the  1st  section  of  the  6  &  7  W.  4,  c.  104 ;  and  applies  only 
to  cases  arising  after  the  passing  of  that  act.  As  soon  as  the  20th  of 
August,  1836,  arrived,  the  corporation  might  lawfully  give  a  bond  for 
securing  a  debt  contracted  by  them  before  the  passing  of  the  5  &  6  W. 
4,  c.  76.     But  this  bond  was  given  before  that  date.]     The  Municipal 
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Corporation  Reform  Act  does  not  take  away  the  right  of  the  corpora- 
tion to  execute  a  bond.  [Matjlb,  J. — If  you  are  right  in  that,  we  need 
not  embarrass  ourselves  with  the  other  questions.]  There  may,  no 
doubt,  be  a  difficulty  in  enforcing  the  judgment,  inasmuch  as  the  borough 
fund  could  not  be  made  available  to  pay  it :  see  The  Attorney-General 
V.  Aspinall,  2  Mylne  k  Or.  613.  Still  it  is  submitted  that  there  is 
nothing  in  the  92d  section  to  prevent  the  corporation  from  entering 
into  such  a  contract.  The  sixth  plea,  to  the  third  count,  is  clearly  a 
mere  argumentative  denial  that  the  corporation  received  the  money  to 
the  use  of  the  plaintiff.  If  it  should  appear  that  the  money  was  obtained 
by  them  in  pursuance  of  an  illegal  agreement,  that  would  arise  under 
not  guilty.  [Maulb,  J. — The  defendants  say  the  bond  is  void, — ^that  it 
is  given  upon  a  consideration  which  has  failed.] 
Bramwell^  contrdi. — The  authorities  are  numerous  to  show  that  the  7 

♦7841  ^-  *  ^^  1  ^^®*'  ^'  *^^^  ^'  2®>  ^^  ^^^  ♦retrospective.  [To  this  the 
■■  whole  court  assented.]  The  object  was,  to  allow  the  corporation 
to  do  something  which  before  they  could  not  do.  Then,  this  is  not  an 
instrument  that  can  be  enforced  against  the  corporation,  inasmuch  as  it 
is  given  to  secure  a  debt  which  the  borough  fund  is  not  liable  to  the 
payment  of.  It  may  seem  strange  to  say  that  a  corporate  body,  having 
a  corporate  seal,  cannot  bind  themselves  by  a  bond.  But  it  is  submitted 
that  they  have  no  more  authority  to  borrow  money  than  have  overseers 
or  surveyors.  All  property  of  the  corporation  must  be  equally  ^exempted 
from  the  payment  of  debts.  There  can  be  no  reason  why  the  legisla- 
ture should  make  any  distinction  in  this  respect  between  property 
which  produces  profit  and  that  which  produces  none.  [Maulb,  J. — 
The  corporation  might  clearly  sell  any  chattels  they  possessed.  Might 
they  not  also  be  taken  in  execution  ?]  Clearly  not.  No  property  of 
the  corporation  could  lawfully  be  applied  to  the  payment  of  this  debt. 
The  court  cannot  give  judgment  against  the  defendants  in  this  action, 
because  such  judgment  would  be  attended  with  consequences  which  the 
legislature  has  declared  shall  not  ensue.  A  corporation  cannot  antici- 
pate its  future  means,  be  they  what  they  may.  In  The  Queen  v.  The 
Town  Council  of  Lichfield,  Dav,  k  Meriv.  491,  the  Court  of  Queen's 
Bench  quashed  an  order  of  the  town  council  for  the  payment  of  a  debt 
secured  by  the  mayor's  promissory  note,  for  a  sum  of  money  borrowed 
for  the  purpose  of  paying  debts  of  the  corporation  incurred  since  the 
passing  of  the  5  &  6  W.  4,  c.  76.  [Talpoukd,  J. — The  question  there 
was  as  to  the  applicability  of  the  borough  fund.]  As  to  the  point  of 
form, — the  sixth  plea,  it  is-  submitted,  is  a  good  plea,  inasmuch  as  it 
*7ft'il  ^^^^®^s®8  *^^  avoids ;  it  shows  the  bond  declared  on  to  be  *that 
^  the  contract  is  an  unlawful  one,  the  defendants  have  confessed 
the  receipt  of  so  much  money,  and  then  the  plea  is  bad. 
Peaeocky  in  reply,  was  stopped  by  the  court. 
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Ma0LB,  J.(a) — I  am  of  opinion  that  this  bond  is  a  good  and  yalid 
bond.  As  to  what  property  may  be  taken  in  satisfaction  of  the  judg* 
ment  in  this  case,  or  what  may  be  the  difficulties  in  the  way  of  enforcing 
it,  these  are  matters  which  we  are  not  now  called  upon  to  consider* 
The  only  question  at  present  before  the  court,  is,  whether  the  plaintiflf 
shall  recover,  or  whether  he  shall  take  nothing  by  his  writ.  I  see 
nothing  in  the  Municipal  Corporation  Reform  Act  to  render  this  bond 
invalid.  It  is  conceded  that  it  would  have  been  valid  before  that  act. 
The  92d  section  creates  a  «  borough  fund,"  which  is  to  consist  of  the 
rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends,  and 
annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  securities, 
belonging  or  payable  to  the  body  corporate,  or  to  any  member  thereof 
in  his  corporate  capacity,  and  of  all  fines  or  penalties  for  offences 
against  the  act  the  application  of  which  had  not  already  been  provided 
for ;  and,  on  failure  of  these  several  sources  of  revenue,  the  borough 
fund  is  to  be  made  up  by  a  rate  imposed  upon  the  inhabitants.  It  then 
goes  on  to  direct  what  expenses  shall  be  paid  out  of  the  borough  fund, 
and  concludes  with  a  provision  that  nothing  therein  contained  shall  be 
construed  to  render  any  part  of  the  real  or  personal  estate  of  the  cor- 
poration liable  to  the  payment  of  any  debt  contracted  by  the  corpora- 
tion before  the  passing  of  the  act.  The  bond  in  question  was  given  for 
money  borrowed  by  the  corporation  after  the  ♦passing  of  the  act.  r^irng 
It  does  not,  however,  follow  that  the  bond  cannot  be  enforced.  ^ 
It  does  not  follow  that  the  corporation  may  not  have  property  which  is 
not  directly  affected  by  s.  92,  and  which  is  at  their  disposition  inde- 
pendently of  the  act :  and  I  see  no  reason  why  property  which  might 
be  charged  or  disposed  of  at  the  will  of  the  corporation,  might  not  be 
subject  to  an  execution  for  the  purpose  of  satisfying  a  judgment  on  this 
bond.  Assuming  it,  therefore,  to  be  true  that  the  fact  that  no  execu- 
tion €<mld  issue  upon  a  judgment  if  obtained,  might  be  pleaded  in  bar, 
it  seems  to  me  that  there  is  a  total  failure  of  any  ground  being  shown 
for  the  argument  that  has  been  urged  on  the  part  of  the  defendants. 
I  therefore  think  that  the  bond  is  a  good  one,  and  consequently  it  fol- 
lows, as  has  been  very  properly  conceded,  that  the  pleas  are  bad,  and 
that  there  must  be  judgment  for  the  plaintiff. 

Grbsswell,  J. — I  am  of  the  same  opinion.  Considering  the  powers 
which  corporations  possessed  before  the  passing  of  the  5  &  6  W.  4,  c« 
77,  I  cannot  see  anything  in  that  act  to  prevent  them  from  executing 
an  instrument  of  this  nature.  The  simple  question  for  us  to  determine, 
is,  whether  this  is  a  legal  bond  upon  which  the  obligee  may  maintain 
an  action.  I  agree  with  my  brother  Maijlb  in  thinking  that  it  is,  and 
therefore  that  the  plaintiff  must  have  judgment. 

Talfoubd,  J. — I  am  entirely  of  the  same  opinion.  It  is  not  con* 
tended  that  this  bond  would  not  have  been  valid  at  common  law :  but 

(a)  WxLDiy  C.  J.,  wu  abMDt 
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we  are  asked  to  infer  that  it  is  invalid  by  reason  of  the  provisions  con- 
tained in  the  92d  section  of  5  &  6  W.  4,  c.  77.  Giving  to  the  argu- 
ment urged  on  the  part  of  the  defendants  its  fullest  effect,  it  merely 
raises  difficulties  in  the  way  of  the  plaintiff  in  enforcing  the  judgment. 
*7ft71  ^^®^^®^  ^^^  *plaintiff  can  obtain  the  fruits  of  his  judgment  by 
•^  an  execution  or  by  a  mandamus,  the  bond  is  clearly  a  valid  bond, 
and  our  judgment  must,  valeat  quantum^  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


MERITON  V.  COOMBES  and  Another.    June  10. 

To  trespass  for  breaking  and  entering  the  plaintiff's  dwelling-honse,  Meeting  and  expelUng  the 
plaintiff  and  his  family  therefrom,  and  seizing  his  goods,  the  defendants  pleaded,  '<  as  to  the 
trespasses  in  and  to  the  dwelting-bonse,  and  seising  and  taking  the  goods,"  Uhentm  r«aeiu»- 
twn.  The  plaintiff  traversed  the  UbtrHtn  tenementum,  and  new  assigned  the  txpuUion  : — ^Held, 
on  demurrer,  that  the  new  assignment  was  bad,  the  pleas  Justifying  the  expulsion,  as  weD  as 
the  breaking  and  entering  of  the  dwelling-hoase  and  the  seisure  of  the  goods. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwelling- 
house  of  the  plaintiff,  and  remaining  therein,  and  breaking  the  doors, 
&c.,  and  ejecting,  expelling,  putting  out,  and  removing  the  plaintiff  and 
his  family,  servants,  and  lodgers  from  and  out  of  the  possession,  and 
seizing  the  plaintiff's  goods,  &c. 

The  defendants  pleaded, — ^thirdly,  as  to  the  seizing  and  taking  the 
goods,  that  the  defendant  Coombes  was  lawfully  possessed  of  a  certain 
dwelling-house,  to  wit,  &c.,  and,  because  the  goods  and  chattels  in  the 
declaration  mentioned  were  wrongfully  in  and  upon  the  said  dwelling- 
house,  encumbering  the  same,  and  doing  damage  therein  to  the  defend- 
ant Coombes,  the  defendant  Coombes,  in  his  own  right,  and  the  defend- 
ant Colls  as  his  servant,  and  by  his  command,  at  the  same  time  when, 
&c.,  seized  and  took  the  said  goods  and  chattels  in  the  declaration  men- 
tioned, and  removed  and  carried  away  the  same  to  a  small  and  convenient 
distance,  to  wit,  in  the  parish  aforesaid,  and  there  left  the  same  for  the 
use  of  the  plaintiff,  doing  no  unnecessary  damage,  &c., — ^verification. 

Fourthly,  as  to  the  trespasses  in  and  to  the  dwelling-house,  and  seiz- 
n^noQ-y  '^^g  And  taking  the  goods,  that  the  said  '^'dwelling-house  is  and 
^  was  the  dwelling-house,  soil,  and  freehold  of  Edward  Majori- 
banks  and  Sir  Edmund  Antrobus,  Bart.,  wherefore  the  defendants,  as 
the  servants  of  the  said  Edward  Majoribanks  and  Sir  Edmund  Antrobus, 
and  by  their  command,  broke  and  entered  the  said  dwelling-house,  and, 
because  the  said  goods  and  chattels  in  the  declaration  mentioned  were 
in  and  upon  the  said  dwelling-house,  encumbering  the  same,  the  defend- 
ants, as  the  servants  of  the  said  Edward  Majoribanks  and  Sir  Edmund 
Antrobus,  and  by  their  command,  removed  and  carried  away  the  same 
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to  a  small  and  convenieat  distance,  doing  no  nnnecessary  damage,  &c.f 
— verification. 

Fifthly,  as  to  the  trespass  in  and  to  the  dwelling-honse,  and  seizing 
and  taking  the  plaintiff's  goods,  that  the  dwelling-house  was  the  dwell- 
ing-house, soil,  and  freehold  of  Catherine  Campbell  Preston,  wherefore 
the  defendants,  as  her  servants  and  by  her  command  broke  and  entered 
the  said  dwelling-house,  and,  because  the  said  goods  and  chattels  were 
in  and  upon  the  said  dwelling-house,  encumbering  the  same,  the  defend- 
ants, as  the  servants  of  the  said  Catherine  Campbell  Preston,  and  by 
her  command,  removed  and  carried  away  the  same  to  a  small  and  con- 
venient distance,  doing  no  unnecessary  damage,  &c.,-— verification. 

The  plaintiff  replied  de  injurid  to  the  third  plea,  and  traversed  the 
fourth  and  fifth  pleas.  He  also  new  assigned,  that  he  sued  out  his 
writ,  and  declared  in  this  action,  not  only  for  the  said  several  trespasses 
in  the  introductory  parts  of  the  third,  fourth,  and  last  pleas  respectively, 
and  in  the  declaration,  in  that  behalf  mentioned,  and  in  those  pleas 
*  attempted  to  be  justified,  but  also  for  that  the  defendants,  at  the  said 
times  when,  &c«,  ejected,  expelled,  put  out,  and  amoved  the  plaintiff  and 
his  family,  servants,  and  lodgers,  from  and  out  of  the  possession  and 
enjoyment  of  the  said  dwelling-house,  with  *the  appurtenances,  runoq 
in  the  declaration  mentioned,  and  kept  and  detained  them  so  ^ 
ejected  and  expelled  for  the  said  space  of  time  in  the  declaration  in  that 
behalf  mentioned,  whereby  the  plaintiff  during  all  such  time  lost  and 
was  deprived  of  the  use  and  benefit  of  his  said  dwelling-house,  &o., 
which  said  trespasses  above  newly  assigned  are  other  and  different 
trespasses  than  the  said  trespasses  in  the  said  third,  fourth,  and  last 
pleas  mentioned,  and  therein  attempted  to  be  justified;  wherefore,  inas- 
much as  the  defendant  had  not  answered  the  said  trespasses  above  newly 
assigned,  the  plaintiff  prayed  judgment  and  his  damages  by  him  sustained 
on  occasion  of  the  committing  thereof  to  be  adjudged  to  him,  &c. 

The  defendants  demurred  specially  to  the  replications  and  the  new 
assignment,  on  the  ground,  amongst  others,  of  duplicity. 

Corriey  in  support  of  the  demurrer. — The  new  assignment  is  clearly 
bad,  and  the  pleas  afford  a  good  answer  to  the  declaration.  [Crbsb- 
WBLL,  J. — ^Has  not  the  owner  a  right  to  turn  out  of  his  house  a  man 
who  is  there  without  any  lawful  title  ?] 

John  Qray^  contr^. — The  breaking  and  entering  may  possibly  be 
justified  under  liberum  tenementum.  The  plaintiff  therefore  new  assigns 
the  expulsion  as  a  substantive  trespass.  The  justifications  may  be 
assumed  to  be  addressed  to  the  breaking  and  entering,  which  are  the 
substance  of  the  charge,  the  expulsion  being  mere  matter  of  aggrava- 
tion :  Taylor  v.  Cole,  1  H.  Blac.  565.  In  that  case.  Lord  Lough- 
borough, in  giving  the  judgment  of  the  Exchequer  Chamber,  says : 
*'  Undoubtedly,  to  enter  into  a  house  and  to  expel  the  possessor  may  be 
distinct  acts,  and  they  may  be  also  connected.     But,  when  the  plaintiff 

VOL.  IX.— 83 


789  MERITON  v,  COOMBES.    T.  T.  1850. 

4'7Qni  ^^^S^^  them  as  parts  of  one  trespass,  *as  is  the  case  in  this 
-^  declaration,  and  the  defendant  sets  forth  a  justification  to  the 
principal  act,  the  entry,  it  is  just  that  the  plaintiff  should,  either  by 
replication  or  new  Msignmentj  state  that  he  insists  on  the  expulsion  as 
a  substantive  trespass,  supposing  the  entry  should  be  lawful.  If  he 
does  not,  it  is  just  to  consider  it  only  as  matter  of  aggravation."  Here, 
the  plaintiff  has  adopted  that  course.  It  may  be  that  it  may  be  proved 
at  the  trial,  that  the  title  relied  on  by  the  defendants,  had  ceased  at 
the  time  of  the  expulsion.  [Mauls,  J. — Is  a  new  assignment  the  proper 
course  ?  Should  you  not  have  replied  ?]  Smith  v.  Monprivatt,  2  Gampb. 
174,  shows  that  a  new  assignment  is  the  proper  course.  There,  to  tres- 
pass for  breaking  and  entering  a  house,  and  staying  therein  three  weeks, 
the  defendant  pleaded  not  guilty,  and  a  justification  as  to  breaking  and 
entering  and  staying  in  the  house  twenty-four  hours,  under  a  writ  of  fi. 
fa.  The  defendants  (the  sheriffs)  proved  their  justification;  but  it 
appeared  that  their  officers  continued  in  the  plaintiff's  house  beyond 
twenty-four  hours.  It  was  contended,  for  the  plaintiff,  that  the  excess 
beyond  twenty-four  hours  stood  merely  upon  the  plea  of  not  guilty ; 
and,  as  the  defendants  had  been  proved  to  have  been  guilty  of  remain- 
ing in  the  house  longer  than  they  pretended  to  justify,  the  plaintiff  was 
entitled  to  a  verdict  and  damages  for  what  he  had  thereby  suffered. 
But  Lord  Ellekborough  said :  «  I  am  of  opinion  that  the  last  plea  in 
point  of  law  applies  to  the  whole  declaration ;  and  that,  if  the  plaintiff 
meant  to  rely  upon  the  excess  beyond  the  twenty-four  hours,  he  ought 
to  have  said  so  by  a  new  assignment. ''(a)  } 

*7Qn  Gorriey  in  reply. — The  object  of  a  new  assignment  is,  *to 
^  «<  re-state,  in  a  more  minute  and  circumstantial  manner,  the  cause 
of  action,  or  some  part  thereof,  alleged  in  the  declaration,  in  consequence 
of  the  defendant  having,  through  mistake  or  design,  omitted  to  answer 
it  in  his  plea.  It  is  therefore  in  the  nature  of  a  new  declaration,  or, 
rather,  it  is  a  more  precise  and  particular  repetition  of  the  declaration 
in  those  cases  where  the  law  permitted  a  general  form  of  declaring 
equally  applicable  to  two  or  more  states  of  facts,  but  leaving  it  doubtful 
in  the  description  which  was  intended :"  1  Ghitty  on  Pleading,  7th  edit., 
658.  If  the  plaintiff  acquired  title  at  any  time,  the  defendants'  justi- 
fication fails.  The  third  plea  is  not  pleaded  to'  the  expulsion.  To  be 
good,  the  new  assignment  must  be  good  as  to  the  whole  to  which  it  is 
pleaded.  [Maulb,  J. — It  may  perhaps  be  doubtful  whether  this  new 
assignment  states  a  trespass.]  It  reasserts  everything  stated  in  the 
declaration. 

Maule,  J.(() — It  appears  to  me  that  the  new  assignment  in  this  case 
is  bad.     The  declaration  complains  that  the  defendants,  on,  &c.,  and  on 

(o)  See  Dye  v.  Leatherdale,  8  Wila.  20 ;  Fisherwood  v.  C«Qnoi),  3  T.  R.  207 ;  Qmtei  v.  Bayley, 
2  Will.  813 ;  Cheaaley  o.  Barnes,  10  East,  73. 
(6)  The  Lord  Chief  Jastioe  wae  absent,  on  aoeonnt  of  indisposition. 
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diyerB  Other  days  and  times,  with  force  and  arms,  &c.,  broke  and  entered 
the  plaintiff's  dwelling-house,  and  remained  therein,  broke  the  doors, 
&c.,  and  expelled  and  put  out  the  plaintiff  and  his  family,  servants, 
and  lodgers,  and  seized  his  goods,  &c.  To  this  the  defendants  have 
pleaded  several  pleas  of  liberum  tenementum,  one  of  them  commencing 
<(  as  to  the  seizing  and  taking  the  goods,"  and  the  other  <<  as  to  the 
trespasses  in  and  to  the  dwelling-house,  and  seizing  and  taking  the 
goods,*'  and  justifying  all  the  trespasses  alleged  in  the  declaration. 
Then  comes  a  replication,  traversing  the  liberum  tenementum;   and. 


further,  there  is  a  new  '^assignment,  that  the  plaintiff  sued  out 
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his  writ  and  declared  in  the  action,  not  only  for  the  several 
trespasses  in  the  introductory  parts  of  the  third,  fourth,  and  last  pleas 
respectively,  uid  in  the  declaration,  in  that  behalf  mentioned,  and  in 
those  pleas  attempted  to  be  justified, — ^that  is  to  say,  the  trespasses  in 
and  to  the  dwelling-house,  and  seizing  and  taking  the  goods, — but  also 
for  that  the  defendants,  at  the  said  times  when,  &c.,  ejected,  expelled, 
put  out,  and  amoved  the  plaintiff  and  his  family,  servants,  and  lodgers 
from  and  out  of  the  possession  and  enjoyment  of  the  said  dwelling-house, 
with  the  appurtenances,  in  the  declaration  mentioned,  and  kept  and 
detained  them  so  ejected,  and  expelled  for  the  said  space  of  time  in  the 
declaration  in  that  behalf  mentioned,  whereby  the  plaintiff  during  all 
such  time  lost  and  was  deprived  of  the  use  and  benefit  of  his  said 
dwelling-house,  &c.,  which  said  trespasses  above  newly  assigned  were 
other  and  different  trespasses  than  the  said  trespasses  in  the  said  third, 
fourth,  and  last  pleas  mentioned,  and  therein  attempted  to  be  justified. 
It  may  be  doubted  whether  the  matter  contained  in  this  new  assignment 
would,  on  general  demurrer,  constitute  a  good  declaration  in  trespass. 
It  does  not  state  that  the  defendants  committed  any  assault  upon  the 
plaintiff;  but  that  they  ejected  and  expelled  him  and  his  family,  servants, 
and  lodgers  from  the  dwelling-house.  Removing  a  person  from  the 
possession  of  a  dwelling-house  is  a  trespass  to  a  dwelling-house.  A 
trespass  is  personal  because  it  is  an  injury  to  the  person.  This  is  an 
injury  to  the  dwelling-house  within  the  meaning  of,  and  justified  by,  the 
pleas.  I  therefore  think  that  the  new  assignment  is  bad,  and  conse- 
quently that  the  judgment  must  be  for  the  defendants. 

Cresswbll,  J. — I  am  also  of  opinion,  for  the  reasons  *given  r^irgg 
by  my  brother  Maule,  that  the  defendants  are  entitled  to  judg-  ^ 
ment  on  this  demurrer.     The  new  assignment  shows  the  trespass  com- 
plained of  is  a  matter  that  has  already  been  justified. 

Talfoubd,  J.,  concurred.  Judgment  for  the  defendants. 
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MONYPENNY  t».  DERING  and  Others.(a) 

The  testator  devised  lands  to  P.  M.  (hU  brother)  for  life,  remainder  to  the  use  of  the  first  son  of 
the  body  of  P.  M.  for  life,  remainder  to  the  use  of  the  first  son  of  the  body  of  such  first  son, 
and  the  heirs  male  of  his  body ;  and  in  default  of  such  issne,  to  the  nse  of  aU  and  erery  other 
son  and  sons  of  the  body  of  his  said  brother  P.  iL,  severally  and  saecessivsly,  according  to 
seniority  of  age,  for  the  life  interest  and  limitations  as  he  had  bafore  directed  respecting  the 
first  son  and  his  issne;  and,  in  defanlt  of  issne  of  the  body  of  his  said  brother  P.  M.,  or  in  case 
of  his  not  leaving  any  at  his  deoease,  to  the  nse  of  his  brother  T.  H.  for  fife,  remainder  to  T. 
M.,  the  eldest  son  of  T.  M.  for  life,  remainder  to  the  first  son  of  the  body  of  T.  H.  the  son,  and 
the  heirs  male  of  his  body;  and,  in  defanlt  of  issne  of  the  body  of  T.  H.  the  son,  to  the  use  of 
all  and  every  other  the  son  and  sons  of  the  body  of  the  testator's  brother  T.  M.,  for  the  like 
estates  ahd  interests,  severally  and  snoeessively,  according  to  seniority  of  age;  and,  in  fiidtare 
of  all  such  issne  of  the  body  of  Vis  sud  brother  T.  M.,  to  the  nse  of  him,  his  heirs  and  assigns, 
for  ever ;  and  the  testator  declared,  that,  if  his  said  brothers,  or  either  of  them,  or  eiUier  of 
their  issne,  should  become  entitled  to  the  estate,  or  any  |>art  thereof,  of  S.  Joddrell,  tke  estate 
theretofore  devised  for  the  benefit  of  his  said  brothers  and  their  issue  should  become  and  be 
and  remain  to  the  use  of  the  next  person  entitled  thereto,  as  they  would  have  done  if  the  per- 
son so  succeeding  to  the  Joddrell  estate  were  actually  dead. 

By  a  codicil,  the  testator  devised  the  same  lands  to  his  wife  for  life,  and,  after  her  decease^  t» 
the  same  uses  as  were  declared  by  his  will. 

The  testator's  brother  P.  H.,  after  the  death  of  the  widow,  vli.,  in  Michaelmas  Term,  1827,  suf- 
fered a  recovery  of  the  devised  estates,  to  the  use  of  Ac  said  P.  H.  in  fee. 

By  a  settlement  on  the  marriage  of  R.  J.  M.  (nephew  of  P.  M.)  with  Susannah  M.,  dated  the 
10th  of  June,  1835,  P.  M.  charged  the  estate  with  a  jointure  of  300/.  per  annum  to  her  in  the 
event  of  her  surviving  them,  P.  M.  and  R.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever  having  had  any  issue,  and  having  by  his  will  devised 
the  estates  in  question  to  his  nephew  R.  J.  M.  for  life,  with  remainder  to  his  eldest  son  R. 
P.  D.  M.  for  life,  remainder  to  his  first  and  other  sons  successively  in  tul  male,  with  divers 
remainders  over. 

In  September,  1843,  R.  J.  H,  died,  leaving  his  widow  Susannah  M.  and  R.  P.  D,  M.,  his  only 
son  (then  an  infant),  him  surviving : — 

lleldf^flrst,  tkat  the  testator's  brother  P.  U.  teek  an  estate  for  life  in  remainder  after  the  life 
estate  of  the  widow : 

Secondly,  that  T.  G.  M.  took  an  estate  for  life  in  remainder  after  the  life-estate  of  P.  M.,  con- 
tingent on  P.  M.  not  leaving  any  issue  at  his  decease,  and  determinable  on  his  (T.  0.  It's) 
becoming  entitled  to  the  Joddrell  estates;  and  also  a  remainder  in  tail  geaenl  after  tke  estate- 
tail  of  R.  T.  6.  G.  M.  (son  of  T.  0.  M.) : 

Thirdly,  that  R.  T.  O.  0.  M.  took  a  contiugent  remainder  in  tail  male  after  the  determinatioa 
of  the  life-estate  of  hU  father  T.  G.  M.  : 

Fourthly,  that  P.  M.  acquired  no  estate  or  interest  under  the  recovery: 

Fifthly,  tiiat  Susannah  M.  took  ne  estate  or  interest  under  the  deed  of  the  Itth  of  June,  1835 : 

Sixthly,  that  the  ee-faeirs  in  gavelkind  took  a  remainder  in  fee  after  the  several  estates  above 
mentioned. 

Thb  following  case  iras  sent  by  his  Honour  Yice-Chancellor  Wigrah 
for  the  opinion  of  this  Court :— James  Mon jpenny,  late  of  Maytham 
*7941  ^*^^'  "^  *^®  *pari8h  of  Rolvenden,  in  the  county  of  Kent,  was, 
^  at  the  time  of  the  making  of  his  last  will  and  testament  herein- 
after mentioned,  and  thenceforth  up  to  and  at  the  time  of  his  death, 
seised  in  fee-simple  of,  or  otherwise  well  entitled  to,  divers  heredita- 

(a)  The  plaintiff  in  the  suit  was  Robert  Thomas  Gybben  Gybbon  Honypenny. 

The  defendanta  were, — Robert  Dering,  Thomas  Gybben  Honypenny ;  Robert  Phillips  Dear 
den  Honypenny,  an  infknt,  by  James  Dearden,  his  guardian ;  James  Isaac  Honypenny ;  Phillips 
Honypenny ;  William  Backhouse  Honypenny ;  Charles  Dawson ;  William  David  Cathcart  Hony- 
penny, and  Thomas  Phillips  BlaokwcU  Honypenny,  Richard  James  Laud  Honypenny,  James 
Robert  Blaokwell  Honypenny,  and  Phillips  Howard  Honypenny,  infanta,  by  John  Gavell,  their 
guardian ;  Susannah  Honypenny ;  Peregrine  Royds  Dearden;  John  Corsley ;  and  Xlisabeth  Char- 
lotte, now  the  wife  of  Henry  Doyle  SeweU. 
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ments  and  prenuses  in  the  said  county  of  Kent,  respectively  called 
Maytham  Hall  Estate,  and  Lower  Maytham  Hall  Estate,  all  which  said 
hereditaments  and  premises  were  of  gavel-kind  tenure. 

The  said  James  Monypenny,  being  so  seised  or  entitled  as  aforesaid, 
and  being  of  sound  and  disposing  mind,  memory,  and  understanding, 
on  the  11th  of  February,  1804,  duly  made  and  published  his  last  will 
"^and  testament  in  writing,  dated  the  11th  day  of  February,  1804,  r^mqtr 
and  duly  executed  and  attested  as  by  law  was  then  required  for  ^ 
passing  real  estates  by  devise,  and  thereby  he  devised  the  said  Maytham 
Hall  Estates  as  follows : — <<  I  give  and  devise  my  said  house  called  May- 
tham Hall,  with  all  and  every  the  appurtenances,  to  the  uses,,  intents, 
and  purposes  following,  that  is  to  say.  To  the  use,  intent,  and  purpose 
that  my  brother  Phillips  Monypenny  shall  receive  and  take  the  rents, 
issues,  and  profits  thereof  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and,  from  and  immediately  after  his 
decease,  to  the  use  of  the  first  son  of  the  body  of  the  said  Phillips 
Monypenny  for  and  during  the  term  of  his  natural  life ;  and,  from  and 
immediately  after  his  decease,  to  the  use  of  the  first  son  of  the  body 
of  such  first  son,  and  the  heirs  male  of  his  body ;  and,  in  default  of 
such  issue,  to  the  use  of  all  and  every  other  son  and  sons  of  the  body 
of  my  said  brother  Phillips  Monypenny,  severally  and  successively, 
according  to  seniority  of  age,  for  the  like  interests  and  limitations  as  I 
have  before  directed  respecting  the  first  son  and  his  issue:  and,  in 
default  of  issue  of  the  body  of  my  said  brother  PhiUips  Monypenny, 
cr  in  case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  my  brother 
1  homas  Monypenny  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste ;  and,  from  and  immediately  after  his  decease, 
to  the  use  of  Thomas  Monypenny,  the  eldest  son  of  my  said  brother 
Thomas  Monypenny,  for  and  during  the  term  of  his  natural  life,  with- 
out impeachment  of  waste ;  and,  from  and  immediately  after  his  de» 
cease,  to  the  use  of  the  first  son  of  the  body  of  the  said  Thomas 
Monypenny,  son  of  my  said  brother  Thomas  Monypenny,  and  the  heirs 
n:ale  of  his  body;  and,  in  default  of  issue  of  the  body  of  the  said 
Thomas  Monypenny  the  son,  to  the  use  of  all  and  every  other  the  son 
and  sons  of  the  body  of  my  said  '''brother  Thomas  Monypenny,  r^^QA 
for  the  like  estates  and  interests,  severally  and  successively,  ac-  '- 
cording  to  the  seniority  of  age :  And,  in  failure  of  all  such  issue  of 
body  of  my  said  brother  Thomas  Monypenny,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever.  And  I  do  hereby  declare,  that,  if  it  shall 
happen  at  any  time  hereafter  that  my  said  brothers,  or  either  of  them, 
their  or  either  of  their  issue,  shall  become  entitled  to  the  real  or  copy- 
bold  estate,  or  any  part  thereof^  late  of  Elizabeth  Joddrell,  widow, 
daughter  of  the  late  Phillips  Gybbon,  situate  in  the  said  parish  of 
Rolvenden,  or  in  the  parishes  of  Benenden,  Tenterden,  or  either  of 
them,  or  elsewhere,  then  and  in  that  caae,  and  immediately  upon  such 
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event  taking  place,  the  said  estates  hereinbefore  devised  for  the  benefit 
of  mj  said  brothers  and  their  issne  shall  be  and  remain  to  the  use  of 
the  next  person  entitled  thereto  nnder  and  by  virtue  of  this  my  will,  in 
the  same  manner  as  they  would  have  done  if  the  person  so  succeeding 
to  the  said  estate  late  of  the  said  Elizabeth  Joddrell  were  actually  dead. 
And  I  declare  that  my  said  devisees,  as  they  may  hereafter  respec* 
tively  become  entitled  to  my  said  estates,  shall  be  at  full  liberty  to  fell 
and  cut  all  such  timber  and  underwood  as  will  not  improve  by  standing, 
and  shall  not  be  impeached  or  impeachable  for  such  waste ;  and  shaJl 
and  may,  as  they  respectively  become  entitled,  grant  leases  of  my  said 
estates,  or  any  part  or  parts  thereof,  not  exceeding  seven  years,  so  that 
such  lease  and  leases  be  granted  for  the  best  and  utmost  improved  rent 
that  can  be  procured  for  the  same,  and  so  that  no  sum  or  sums  of 
money  be  paid  by  any  lessee  or  lessees  in  consideration  of  such  leaae 
or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the  codicil  after- 
wards stated,  the  testator's  brother  Thomas  Monypenny  died,  leaving 
^-g,.^  his  son  Thomas,  named  in  the  *will,  him  surviving ;  and  such 
^  son  afterwards  took  the  name  of  Thomas  Gybbon  Monypenny. 

On  the  26th  of  July,  1818,  the  said  testator  James  Monypenny, 
being  of  sound  and  disposing  mind,  memory,  and  understanding,  duly 
made  and  published  a  codicil  to  his  said  will,  dated  the  said  25th  of 
July,  1818,  and  executed  and  attested  as  by  law  was  then  required  for 
passing  real  estate  by  devise,  and  therein  recited  that  his  brother 
Thomas  had  died ;  and,  after  reciting  that  by  his  said  will  he  gave  and 
devised  his  said  house  called  Maytham  Hall,  with  all  and  every  the 
appurtenances,  unto  and  to  the  uses  in  the  said  will  expressed,  he 
revoked  the  said  devise,  and  did  thereby  give  and  devise  his  house 
called  Maytham  Hall,  with  all  and  every  the  appurtenances,  to  the 
uses,  intents,  and  purposes  thereinafter  expressed  and  referred  to,  that 
is  to  say,  to  the  use,  intent,  and  purpose  that  his  wife  should  i-eceive 
and  take  the  rents,  issues,  and  profits  thereof  from  the  time  of  his 
decease  for  and  during  the  term  of  her  natural  life,  without  impeach- 
ment of  waste,  but  subject  to  the  keeping  up,  supporting,  and  main- 
taining the  buildings  and  fences  belonging  thereto;  and,  from  and 
immediately  after  her  decease,  to  such  and  the  same  uses  as  were 
declared  of  the  said  hereditaments  by  his  said  will,  and  subject  to  the 
declaration  contained  in  his  said  will  in  case  his  said  brothers,  or  either 
of  them,  their  or  either  of  their  issue,  should  become  entitled  to  the 
said  estate  of  Elizabeth  Joddrell,  widow.  And  the  said  testator  rati- 
fied and  confirmed  his  will  in  all  other  respects. 

The  said  testator  James  Monypenny  afterwards  made  two  other 
codicils  to  his  said  will,  neither  of  which  in  any  manner  afiected  the 
disposition  of  his  real  estate  made  by  his  said  wUl  and  first  codicil. 

The  said  testator  James  Monypenny  died  in  June,  1822,  without 
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haTing  in  any  manner  revoked  or  altered  "^the  disposition  of  the  rn^prqo 
said  Maytham  Hall  estate  made  by  his  will  and  first  codicil,  and  ^ 
leaving  him  surviving  his  wife  Mary  Monypenny,  and  his  brother  the 
said  Phillips  Monypenny,  and  the  said  Thomas  Gybbon  Monypenny, 
son  of  his  deceased  brother  Thomas  Monypenny. 

On  the  testator's  death,  his  widow  Mary  Monypenny  entered  into 
the  receipt  of  the  rents  and  profits  of  the  said  Maytham  Hall  estate, 
and  continued  to  receive  and  enjoy  the  same  until  her  death  in  the 
year  1826. 

After  the  widow's  death,  the  said  Phillips  Monypenny,  the  brother 
of  the  testator,  entered  into  the  receipt  of  the  rents  and  profits  of  the 
said  estates,  and  continued  in  such  receipt  until  the  time  of  his  decease. 

In  Michaelmas  Term,  1827,  Phillips  Monypenny  duly  suffered  a  com- 
mon recovery  of  the  devised  estates,  in  which  he  was  vouched,  and 
vouched  over  the  common  vouchee ;  and  such  recovery  was  declared  to 
enure  to  the  use  of  the  said  Phillips  Monypenny  in  fee. 

By  a  settlement  executed  on  the  marriage  of  Robert  Joseph  Mony- 
penny, the  nephew  of  the  said  Phillips  Monypenny,  with  the  defend- 
ant Susannah  Monypenny,  dated  the  10th  of  June,  1835,  the  said 
Phillips  Monypenny  charged  the  said  Maytham  Hall  estate  with  the 
payment  of  a  jointure  of  3002.  per  annum  to  the  said  Susannah  Mony- 
penny, in  the  event  of  her  surviving  the  said  Phillips  Monypenny  and 
Robert  Joseph  Monypenny. 

In  January,  1841,  Phillips  Monypenny  died,  without  ever  having 
had  any  issue,  but  having  made  a  will,  by  which  he  devised  the  May- 
tham Hall  estate  to  certain  uses  in  favour  of  his  nephew  the  said  Robert 
Joseph  Monypenny,  for  life,  with  remainder  to  his  eldest  son  Robert 
Phillips  Dearden  Monypenny  for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  divers  remainders  over. 

On  the  death  of  the  said  Phillips  Monypenny,  the  *said  r^irqq 
Robert  Joseph  Monypenny  entered  into  the  receipt  of  the  ^ 
rents  and  profits  of  the  said  Maytham  Hall  estate,  claiming  under  the 
said  devise  to  him  in  the  will  of  the  said  Phillips  Monypenny,  and  con- 
tinued in  such  receipt  until  the  time  of  his  death. 

In  September,  1842,  the  said  Robert  Joseph  Monypenny  died,  leav- 
ing the  said  defendant  Susannah  Monypenny,  his  widow,  and  Robert 
Phillips  Dearden  Monypenny,  his  only  son,  then  an  infant  of  the  age 
of  six  years,  him  surviving;  and  the  said  Robert  Phillips  Dearden 
Monypenny  thereupon,  by  two  of  his  guardians  (being  the  defendants 
Susannah  Monypenny  and  Peregrine  Royds  Dearden),  entered  into  the 
receipt  of  the  rents  and  profits  of  the  Maytham  Hall  estate,  subject  to 
the  jointure  of  his  mother  the  said  Susannah  Monypenny,  and  is  still 
in  possession  of  the  said  estates,  claiming  under  the  devise  to  him  in 
the  said  will  of  the  said  Phillips  Monypenny. 
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The  said  Thomas  Oybbon  Monjpenny  has  become  entitled  to,  and  is 
now  in  the  possession  of,  the  estates  of  the  said  Elisabeth  Joddrell. 

The  said  Thomas  Oybbon  Monypenny  is  married,  and  the  plaintiff, 
Robert  Thomas  Gybbon  Monypenny,  is  his  first  son.  The  defendants 
Susannah  Monypenny,  Peregrine  Royds  Dearden,  jfohn  Gorsley,  Thomas 
Gybbon  Monypenny,  Robert  Phillips  Dearden  Monypenny,  James  Isaac 
Monypenny,  Phillips  Monypenny,  and  William  Backhouse  Monypenny, 
are  the  oo-heirs,  or  represent  the  interests  of  co-heirs,  of  the  testator 
James  Monypenny,  at  the  time  of  his  own  death  and  of  the  death  of 
the  testator  Phillips  Monypenny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Gybbon  Monypenny, 
claims  the  Maytham  Hall  estate  as  tenant  in  tail  male  thereof,  by  vir- 
tne  of  the  devise  to  him  as  the  first  son  of  the  said  Thomas  Gybbon 

*^001  ^^^^TP^^^Jy  ^  ^^®  '^U  ^f  ^^^  ^d  testator  James  Mony* 
^  penny. 

The  defendant  the  said  Robert  Phillips  Dearden  Monypenny  claims 
to  retain  the  possession  of  the  said  Maytham  Hall  estate  as  devisee  for 
life  nnder  the  will  of  the  said  Phillips  Monypenny,  subject  to  his  mother's 
jointure,  on  the  ground  that  the  said  Phillips  Monypenny  acquired  the 
fee-simple  of  the  said  estate  by  the  said  common  recovery  suffered  by 
him  in  1827 ;  and  he  also  claims  as  representing  two  of  the  co-heirs  in 
gavelkind  of  the  testator  James  Monypenny,  in  case  the  limitations  in 
the  will  of  James  Monypenny,  succeeding  the  limitation  to  the  first  son 
of  Phillips  Monypenny  for  life,  should  be  held  to  be  void. 

The  defendants  William  David  Gathcart  Monypenny,  James  Robert 
Blackwell  Monypenny,  and  Phillips  Howard  Monypenny,  are  infants, 
and  remainder-men  in  tail  next  in  succession  to  the  defendant  Robert 
Phillips  Dearden  Monypenny  under  the  will  of  the  said  Phillips  Mony- 
penny. William  David  Cathoart  Monypenny  is  also  tenant-in-tail  next 
in  succession  to  the  plaintiff  under  the  will  of  the  said  James  Mony- 
penny, if  the  recovery  be  void. 

The  defendant  Thomas  Gybbpn  Monypenny  claims  the  Maytham 
Hall  estate  as  tenant  for  life  thereof,  by  virtue  of  the  devise  to  him  in 
the  will  of  the  said  testator  James  Monypenny,  on  the  ground  that  it 
did  not  shift  from  him  on  his  accession  to  the  estates  of  Elizabeth  Jod- 
drell ;  and  he  also  claims  by  descent  as  one  of  the  co-heirs  in  gavel- 
kind of  the  testator  James  Monypenny,  in  case  the  limitations  in  the 
will  of  James  Monypenny,  succeeding  the  limitation  to  the  first  son  of 
Phillips  Monypenny  for  life,  should  be  held  to  be  void. 

The  said  Susannah  Monypenny  claims  her  said  jointure  of  800^ 
i^ar^-i^  under  the  said  settlement  of  1835,  "^^on  the  same  grounds  upon 
-'  which  her  said  son,  the  said  Robert  Phillips  Dearden  Monypenny, 
claims  his  life  estate. 

The  defendant  Elizabeth  Charlotte  Sewell  claims  a  legacy  charged  on 
the  Maytham  Hall  estate  by  the  will  of  the  said  Phillips  Monypenny. 
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The  other  defendants,  representing  co-heirs  in  gayelkind  of  the  said 
James  Monypenny,  claim  the  said  Maytham  Hall  estate,  on  the  ground 
that  the  devises  of  the  estate  in  the  will  and  codicil  of  the  said  James 
Monypenny  after  the  devise  to  the  first  son  of  the  said  Ehillips  Mony- 
penny,  were  void. 

The  questions  in  this  case  have  reference  to  these  conflicting  claims. 

The  questions  for  the  opinion  of  the  court,  were, — 

First,  what  estate  or  estates,  in  possession  or  in  remainder,  did 
Phillips  Monypenny  take  under  the  will  and  codicil  of  the  testator 
James  Monypenny  in  the  Maytham  Hall  property  ? 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any,  and  what, 
estate  or  estates  in  the  Maytham  Hall  property,  under  the  same  will 
and  codicil  ? 

Thirdly,  did  Robert  Thomas  Gybbon  Gybbon  Monypenny  take  any, 
and  what,  estate  or  estates  in  the  same  property,  under  the  same  will 
and  codicil  ? 

Fourthly,  did  Phillips  Monypenny  acquire  any,  and  what,  estate  in 
the  same  property,  under  the  recovery  of  1827  ? 

Fifthly,  did  Susannah  Monypenny  take  any,  and  what,  estate  or  in- 
terest in  the  same  property,  under  the  deed  of  the  10th  of  June,  1886  ? 

Sixthly,  did  the  co-heirs  in  gavelkind  of  the  said  testator,  at  his 
death,  take  by  descent  from  the  testator  James  Monypenny  any,  and 
what,  estate  in  the  same  property  ? 

Either  party  was  to  be  at  liberty  to  refer  to  the  will  of  the  testator 
James  Monypenny. 


"^SUPPLEHSNTAL   GaSB.  ['*'802 

The  said  testator  James  Monypenny  also  by  his  said  will  devised  the 
said  Lower  Maytham  Hall  estate  as  follows : — 

(<  I  give  and  devise  my  said  house  called  Lower  Maytham  Hall,  with 
all  and  every  the  appurtenances,  to  the  uses,  intents,  and  purposes 
following,  that  is  to  say,  To  the  use  of  my  brother  Phillips  Mony- 
penny, and  his  assigns,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and,  from  and  after  the  determination 
of  that  estate,  by  forfeiture  or  otherwise,  in  the  lifetime  of  the  said 
Phillips  Monypenny,  To  the  use  of  John  Jones  and  Bichard  Smith, 
their  heirs  and  assigns,  during  the  life  of  the  said  Phillips  Monypenny, 
upon  trust  to  preserve  the  contingent  uses  and  estates  hereinafter 
limited  from  being  defeated;  and,  from  and  immediately  after  the 
decease  of  the  said  Phillips  Monypenny,  To  the  same  uses,  subject  to 
the  same  declarations,  and  with  the  same  powers,  as  are  expressed  in 
the  same  will  concerning  the  said  Maytham  Hall  estate,  subject  to  the 
limitation  thereof  to  the  use  of  the  said  Phillips  Monypenny  during  his 
life." 
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The  said  testator  James  Monypenny,  by  the  said  codicil  to  his  said 
will,  dated  the  25th  of  July,  1818,  repeated  the  same  language  with 
reference  to  the  said  Lower  Maytham  Hall  estate  as  he  had  thereinbe- 
fore used  with  reference  to  the  said  Maytham  Hall  estate,  substituting 
only  the  words  <«  Lower  Maytham  Hall"  for  the  words  <<  Maytham 
Hall." 

For  the  deaths  and  other  circumstances  material  to  the  consideration 
of  the  questions  in  this  case,  the  court  is  referred  to  the  statements 
contained  in  the  case  to  which  the  present  one  is  supplemental.  Those 
«R0^1  B^^^^^^^^^B  ^^  ^^  ^^  ^^^  ^  ^^  inserted  in  this  place,  except  *that 
-'  the  words  «<  Lower  Maytham  Hall"  are  to  be  substituted  for  the 
words  <<  Maytham  Hall"  wherever  the  same  occur.  The  various  claims 
made  to  the  ^^  Lower  Maytham  Hall"  estate  are  the  same  as  those  made 
to  the  <<  Maytham  Hall"  estate. 

The  questions  were  repeated,  substituting  in  each  the  <<  Lower  May- 
tham Hall"  estate  for  the  <<  Maytham  Hall"  estate. 

John  Hodgson,  for  the  plaintiff,  the  eldest  son  of  the  testator's  bro- 
ther Thomas, — the  second  brother  named  in  the  will. — This  case  has 
already  been  before  the  Court  of  Exchequer,(a)  when  that  court,  not 
contenting  themselves  with  sending  a  certificate,  embodied  their  deci- 
sion in  a  considered  judgment,  holding  that  all  the  limitations  after 
that  to  the  use  of  the  first  son  of  the  body  of  Phillips  Monypenny,  were 
void  for  remoteness,  and  that  the  sons  of  Phillips  Monypeimy,  if  he 
had  any,  would  not,  by  the  application  of  the  doctrine  of  cy-presj  have 
taken  an  estate-tail,  inasmuch  as  such  a  construction  of  the  will  would 
be  to  make  the  estate  devolve  in  a  line  of  succession  different  from  that 
which  the  testator  had  expressly  designated.  The  testator  appears  to 
have  contemplated  a  family  settlement.  Upon  the  face  of  it,  there  is 
a  devise  to  Phillips  Monypenny,  remainder  to  his  sons  in  tail  male, 
remainder  to  Thomas  Monypenny  for  life,  remainder  to  his  first  and 
other  sons  successively  in  tail  male.  A  question  may  arise  whether 
Phillips  Monypenny  does  not  take  an  estate-tail,  by  implication,  in 
remainder,  and  also  a  further  question  on  the  supplemental  case,  whe- 
ther the  limitation  may  not  operate  a  cokxtingent  remainder  to  the 
family  of  Thomas.  For  the  heirs-at-law,  it  may  be  said  that  a  limita- 
*^041  ^^^^  ^  ^^^  ^^^^  ^^  ^^  unborn  child  is  void  for  remoteness.  The 
-'  ^question,  therefore,  will  be,  whether  the  doctrine  of  remoteness 
can  apply  to  the  case  of  a  limitation  by  way  of  contingent  remainder. 
In  Cole  V.  Sewell,  4  Drury  &  W.  1,  Sir  E.  Sugdbn,  C,  says :  "  It  is 
now  perfectly  well  settled,  that,  where  a  limitation  is  to  take  effect  as 
a  remainder,  remoteness  is  out  of  the  question ;  for,  the  given  limita- 
tion is  either  a  vested  remainder,  and  then  it  matters  not  whether  it 
ever  vested  in  possession,  because  the  previous  estate  may  subsist  for 
centuries,  or  for  all  time ;  or  it  is  a  contingent  remainder,  and  then, 

(a)  16  M.  A  W.  418.t 
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by  the  nde  of  law,  unless  the  eyent  upon  which  the  contingency  de- 
pends, happens,  so  that  the  remainder  may  vest  eo  instanti  the  pre- 
ceding limitation  determines,  it  can  never  take  effect  at  all."  And  this 
doctrine  is  adverted  to  in  Sugden's  Law  of  Real  property,  116  et  seq. 
Mr.  Jarman(a)  and  Mr.  Lewis  (6)  came  to  a  different  conclusion.  The 
rule  is  settled  as  to  executory  devises,  in  Gadell  v.  Palmer,  8  M.  & 
Scott,  571  (E.  0.  L.  R.  vol.  80),  10  Bingh.  140  (E.  0.  L.  R.  vol.  25). 

The  doctrine  of  cy-pre9  is  adopted  for  the  purpose  of  giving  effect  to 
the  intention  of  the  testator,  where  it  could  not  be  carried  into  effect 
modo  etformd.  The  cases  usually  cited  on  this  subject,  are  Nicholl  v, 
Nicholl,  2  W.  Bl.  1149,  and  Pitt  v.  Jackson,  8  Bro.  0.  C.  61 :  and 
there  is  also  a  case  of  Yanderplank  v.  King,  3  Hare,  1.  The  Court 
of  Exchequer,  in  the  opinion  they  have  given  upon  this  case,  observe 
upon  those  authorities. 

The  First  Institute,  27,  Dubber  v.  Trollope,  Ambler,  458,  Robinson 
V.  Robinson,  1  Burr.  88,  2  Ves.  226,  Mellish  v.  Mellish,  2  B.  &  0.  620 
(E.  C.  L.  R.  vol.  9),  8  D.  A;  R.  804  (E.  C.  L.  R.  vol.  16),  and  Doe  d. 
Herbert  v.  Selby,  2  B.  &  0.  .926,  4  D.  &  R.  608  (E.  C.  L.  R.  vol.  16), 
were  also  cited :  and  it  was  '^'submitted  that  the  answer  to  the  r^oAr 
first  question  should  be,  that  Phillips  Monypenny  took  an  estate  ^ 
for  life,  with  remainder  to  his  sons  in  tail  male,  remainder  to  Thomas 
Monypenny  for  life,  with  remainder  to  his  sons  in  tail  male, — ^to  the 
second,  that  Thomas  Gybbon  Monypenny  took  an  estate  for  life  in 
remainder,  determinable  upon  his  accession  to  the  Joddrell  estate, — to 
the  third,  that  Robert  Thomas  Gybbon  Gybbon  Monypenny  took  an 
estate-tail  in  remainder  (now  fallen  into  possession), — ^to  the  fourth,  that 
Phillips  Monypenny  acquired  no  estate  by  the  recovery,— to  the  fifth, 
that  Susannah  Monypenny  took  nothing  under  the  deed  of  the  10th 
of  June,  1886, — ^and  to  the  sixth,  that  the  co-heirs  in  gavelkind  took 
nothing  by  descent  from  the  testator. 

C,  Hall^  for  the  defendant  Thomas  Gybbon  Monypenny,  contended 
for  the  same  construction  of  the  will  as  that  contended  for  by  Hodgson, 
except  that  he' insisted  that  the  interest  of  Thomas  Gybbon  Monypenny 
was  not  affected  by  his  accession  to  the  Joddrell  estates.  He  cited  and 
commented  upon  the  following  authorities, — Nicholl  v.  Nicholl,  2  W. 
Bl.  1159,  Fearne,  Cent.  R.,  10th  edit.  206,  n.,  Stackpoole  t;.  Stack- 
poole,  4  Drury  k  W.  820,  Pitt  v.  Jackson,  2  Bro.  C.  C.  61,  Humber- 
ston  V.  Humberston,  1  P.  Wms.  882,  Robinson  v.  Hardcastle,  2  T.  R. 
241,  Brudenell  v.  Elwes,  1  East,  442,  451,  Routledge  v.  Dorril,  2  Ves. 
jun.  857,  864,  Vanderplank  v.  King,  8  Hare,  1,  Butler's  note  in  Fearne 
Cent.  R.  10th  edit.  206,  Williams  v.  Seale,  6  Hare,  289,  268,  Langston 
V.  Langston,  2  Clark  k  Fin.  194,  Ghorlton  v.  Craven,(tf)  MelUsh  v.  Mel- 
lish, 2  B.  A;  0.  620,  8  D.  &  R.  804,  Dyer,  179  b,  pi.  45,  Robinson  on 

(a)  S«e  2  Jarman  on  Wills,  727. 
*  (6)  See  Lewis  on  Perp.  408,  410,  663 ;  Sapplement,  lOS,  tt  •eq, 
(o)  Cited,  2  B.  A  C.  624  (E.  C.  L.  R.  toL  9). 
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*ftnfii  Gavelkind,  120,  n.  (x)  123,  Dubber  v.  Trollope,(a)  Lewis  *v.  Pux- 
^^^J  ley,  IS  M.  &  W.  738,t  Doe  d.  Gkdlini  v.  GalUni,  6  B.  &  Ad.  621 
(E.  C.  L.  R.  vol.  27),  8  Ad.  &  E.  840  (E.  C.  L.  B.  toL  80),  EUicombe 
V.  Gompertz,  8  Mylae  &  C.  127,  152,  Stanley  v.  Lennard,  1  Eden,  87, 
Tarbuck  v.  Tarbuck,  4  Law  J.,  N.  S.,  Ch.  129,(i)  Morse  v.  Lord  Or- 
monde,  1  Buss.  382,  Malcolm  v.  Taylor,  2  Buss,  k  M.  416,  421,  Hayes 
on  Limitations  to  Heirs  in  Tail,  48,  2  Jarman  on  Wills  (1st  edit.),  898, 
Wight  V.  Leigh,  15  Ves.  664,  Attorney-General  w.  Sutton,  1  P.  Wms. 
754,  Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185,  pi.  28,(tf)  Parr  v.  Swin- 
dels,  4  Buss.  288,  Doe  d.  Bean  v.  Halley,  8  T.  B.  6,  Longhead  v.  Phelps, 
2  W.  Bla.  704,  Proctor  v.  The  Bishop  of  Bath  and  Wells,  2  H.  Bla.  858, 
Minter  v.  Wraith,  18  Simons,  52,  Machell  v.  Weeding,  8  Simons,  4, 
Doe  d.  Barnard  v.  Bea8on,(d!)  1  List.  §  81,  Co.  Litt,  22,  and  Feame's 
Gont.  Bern.  10th  edit.  252. 

WUlcocky  who  appeared  for  the  heirs  in  gavelkind,  objected  to  be 
heard  before  MalinSj  who  appeared  for  Bobert  Phillips  Dearden  Mony- 
penny,  contending  that,  inasmuch  as  all  the  parties  were  arrayed  against 
his  cUents,  he  ought  to  have  an  opportunity  of  answering  all  the  argu- 
ments that  could  be  urged  against  them. 

Malim  submitted,  that,  as  his  client  was  in  possession,  he  was  en* 
titled  first  to  hear  upon  what  grounds  it  was  sought  to  dispossess  him, 

OoLTMAN,  J. — ^Mr.  ffodgsofij  Mr.  jSoS,  and  Mr.  MaUnti  are  all  equally 
interested  in  opposing  the  claim  of  the  heirs-at4»w.  The  proper 
course,  therefore,  will  be,  for  Mr.  MoUina  to  answer  the  arguments  of 
^OQY^  ^*  ^Sodgsan  and  Mr.  Hail,  and  then  to  argue  against  Mr.  TFtU- 
-'  eoek^i  clients ;  and  for  Mr.  Malim  to  reply  to  Mr.  WiUeoekj  and 
Mr.  Sbdgion  to  reply  generally. 

Malins  (with  whom  was  Faber)^  for  Bobert  Phillips  Dearden  Mony- 
penny,  contended  that  the  testator's  brother  Phillips  Monypenny  took 
an  estate-tail  in  the  Maytham  Hall  estate,  and,  by  the  recovery  suffered 
by  him  in  Michaelmas  Term,  1827,  acquired  an  absolute  estate  in  fee- 
simple  therein.  He  cited  and  commented  upon  the  following  authori- 
ties,-7-Stanley  v.  Lennard,  1  Eden,  87,  Seaward  v.  Willock,  5  East, 
198,  Loddington  v.  Eime,  1  Salk.  224,  1  Lord  Baym.  208,  8  Lev.  431, 
Carter  v,  Barnardiston,  8  Bro.  P.  C.  64,  Doe  d.  Cock  v.  Cooper,  1  East, 
229,  Doe  d.  Wright  v.  Jesson,  5  M.  &  Selw.  95,  Doe  d.  Blandford  i^. 
Applin,  4  T.  B.  82,  2  Jarman  on  Wills  (1st  edit.),  280—284,  Jesson  v. 
Wright,  2  Bligh,  1,  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  0.  610  (E.  C. 
L.  B.  vol.  10),  7  D.  4;  B.  78  (E.  C.  L.  B.  vol.  16),  Doe  d.  Atkinson  v. 
Featherstone,  1  B.  &  Ad.  944  (E.  C.  L.  B.  vol.  20),  Fetherston  v. 
Fetherston,  8  Clark  &  Fin.  67,  9  Bligh,  N.  S.  287,  Doe  d.  Tremewen 

(a)  Cited  In  Minshall  «.  HinibuU,  1  Atk.  412. 
{h)  Cited  3  Jannra  on  WiUs,  3d  edit  390. 

(c)  Cited  1  P.  Wme.  759. 

(d)  Cited  in  Doe  d.  Boarae  v.  Holmea,  3  Wila.  Hi, 
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V.  Permewen,  11  Ad.  ft  E.  481  (E.  0.  L.  R.  toI.  89),  S  P.  ft  D.  808, 
Trash  v.  Wood,  4  Mjlne  ft  C.  824,  Campbell  v.  Harding,  2  Russ.  ft  M. 
890,  Doe  d.  Cotton  v.  Stenlake,  12  East,  515,  Doe  d.  Bean  t^.  Hallej, 
8  T.  K.  5,  Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185,  pi.  29,  Attorney- 
General  V.  Sntton,  1  P.  Wms.  754,  Humberston  v.  Humberston,  1  P. 
Wms.  332,  Wight  v.  Leigh,  15  Yes.  564,  Doe  d.  Gallini  v.  Gallini,  5 
B.  ft  Ad.  621  (E.  C.  L.  R.  vol.  27),  8  Ad.  ft  E.  840,  Parr  v.  Swindels, 
4  Russ.  283,  Bamfield  v.  Popham,  1  P.  Wms.  64,  Salk.  286,  2  Vern. 
427,  449,  Blackbom  v.  Edglej,  1  P.  Wms.  605,  Doe  d.  Lirersage  v. 
Vanghan,  5  B.  ft  Aid.  464  (E.  0.  L.  R.  toI.  7)^  1  D.  ft  R.  52  (E.  C. 
L.  R.  vol.  16),  *Poster  v.  The  Earl  of  Romney,  11  East,  594,  p^g^g 
Denn  d.  Briddon  v.  Page,  11  East,  608,  n.,  Hay  v.  The  Earl  of  ^ 
Coventry,  8  T.  R.  88,  Ellioombe  v.  OompertB^  8  Myhie  ft  Cr.  127, 
Trickey  w.  Trickey,  8  Mylne  ft  K.  560,  Morse  v.  Lord  Ormonde,  1 
Russ.  382,  Driver  d.  Edgar  v.  Edgar,  Cowp.  879,  Feame's  Cont.  R. 
10th  edit.  204,  205,  Page  ir.  Hayward,  2  Salk.  570,  Fountain  v.  Gooch, 
4  Bac.  Abr.  262,  Legacies  and  Devises  (D),  Robinson  v.  Robinson,  11 
Beavan,  871,  Doe  d.  Jones  v.  Davies,  4  B.  ft  Ad.  48  (E.  C.  L.  R.  vol. 
24),  Chorlton  v.  Craven.(a)  [Mauls,  J.,  referred  to  Lord  Dungannon 
V.  Smith,  12  Cliurk  ft  Fin.  546,  1  Drory  ft  W.  509,  and  Doe  d.  Woodall 
V.  WoodaU,  8  C.  B.  849  (E.  C.  L.  R.  vol.  54).] 

CooUj  for  Susannah  Moneypenny,  who  diumed  under  the  settlement 
of  the  10th  of  June,  1885,  upon  the  same  grounds  upon  which  Robert 
Phillips  Dearden  Monypenny  claimed  his  life  estate,  contended  that 
Phillips  Monypenny  took  an  estate  in  tail  genial,— citing  Doe  d. 
Burrin  v.  Charlton,  1  M.  ft  G.  429  (E.  C.  L.  R.  vol.  89),  1  Scott,  N. 
R.  290,  and  Reece  v.  Steel,  2  Simons,  288. 

WiUeoek,  for  the  heirs  in  gavelkind,  contended  that  Phillips  Mony- 
penny took  an  estate  for  life  only,  with  remainder  to  his  eldest  son  for 
life ;  and  that  all  the  subsequent  remainders  were  void  for  remoteness, — 
80  that,  on  the  decease  of  Phillips  Monypenny  in  1841,  without  issue, 
the  co-heirs  of  the  testator  became  entitled.  He  cited  and  observed 
upon  the  foUowing  authorities, — ^Brudenell  v.  Elwes,  7  Ves.  890,  But- 
ler's note  to  Feame's  Cont.  R.  10th  edit.  204,  Chapman  d.  Oliver 
*v.  Brown,  8  Burr.  1626,  Wight  v.  Leigh,  15  Ves.  564,  Doe  d.  ^^^^^ 
Gallini  v.  Gallini,  5  B.  ft  Ad.  621  (E.  C.  L.  R.  vol.  27),  8  Ad.  L  ^ 
ft  E.  840  (B.  C.  L.  R.  vol.  80),  Doe  d.  Burrin  v.  Charlton,  1  M.  ft  G. 
429  (E.  C.  L.  R.  vol.  89),  1  Scott,  N.  R.  290,  NichoU  v.  NiohoU,  2  W. 
Bla.  1159,  Langston  v.  Langston,  2  Clark  ft  Fin.  194,  Pitt  v.  Jackson, 
2  Bro.  C.  C.  51,  Smith  v.  Lord  Camelford,  2  Ves.  jun.  698,  711,  Bru- 
denell  v.  Elwes,  1  East,  450,  Stackpoole  v.  Stackpoole,  4  Drury  ft  W. 
320,  Somerville  v.  Lethbridge,  6  T.  R.  213,  Seaward  v.  Willock,  5 
East,  198,  Vanderplank  v.  King,  8  Hare,  1,  16,  Jesson  t;.  Wright,  2 
Bligh,  1,  Fetherston  v.  Fetherston,  3  Clark  ft  Fin.  67,  9  Bligh,  N.  S. 

(a)  Cited  in  MeUUh  v.  Mellifb,  2  B.  A  C.  624  (B.  0.  L.  R.  toI.  9). 
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287,  Colson  v.  Colson,  2  Stra.  1125,  Doe  d.  Blandford  v.  AppliD,  4  T. 
K  82,  Blackborn  t;.  Edglej,  1  P.  Wms.  605,  Beece  v.  Steel,  2  Simons, 

288,  and  Chorlton  t^.  Craven.(a) 

Bag^hawt,  for  a  person  who  claimed  nnder  one  of  the  co-heirs  in 
gavelkind,  obseryed  upon  Blackborn  r.  Edglej,  1  P.  Wms.  605,  and 
Vanderplank  v.  King,  8  Hare,  1,  and  cited  Beard  v,  Wescott,  5  Taunt. 
393  (E.  C.  L.  R.  Tol.  1),  6  B.  &  Aid.  801  (E.  C.  L.  R.  vol.  7). 

Malins,  in  reply  to  WiUcoeh  and  Bagihawey  referred  to  Doe  d.  Gom- 
berbach  t;.  Perryn,  8  T.  R.  484,  Lord  Dnngannon  v.  Smith,  12  Clark 
&  Fin.  546,  1  Drurj  &  W.  509,  Mortimer  v.  West,  2  Simons,  274,  and 
Brooke  v.  Turner,  2  N.  0.  422  (E.  C.  L.  R.  vol.  29),  2  Scott,  611, 
(E.  0.  L.  R.  vol.  80). 

*dini      "^WiUeoek  observed  upon  Mortimer  v.  West  and  Brooke  v. 
^^"J  Turner. 

Hodg$(m  replied  generally. 

The  foUoinng  certificate  was  afterwards  sent  to  Yice-Chaneellor 

WlQRAM : — 

c(  This  case  has  been  argued  before  us  by  counsel :  we  have  consid- 
ered it,  and  are  of  opinion  as  foUows : — 

« 1.  We  are  of  opinion  that  Phillips  Monypenny  took  an  estate  for 
life,  in  remainder  after  the  life-estate  of  the  widow,  Mary  Monypenny. 

(<  2.  We  think  that  Thomas  Gybbon  Monypenny  took  an  estate  for 
life  in  remainder  after  the  life-estate  of  PhilUpB  Monypenny,  contin- 
gent on  Phillips  Monypenny  not  leaving  any  issue  at  his  decease,  and 
determinable  on  Thomas  Oybbon  Monypenny's  becoming  entitled  to 
the  estates  of  Elizabeth  Joddrell ;  and  also  a  remainder  in  tail  general 
after  the  estate-tail  of  Robert  Thomas  Oybbon  Gybbon  Monypenny. 

<c  8.  We  think  that  Robert  Thomas  Gybbon  Gybbon  Monypenny 
took  a  contingent  remainder  in  tail  male  after  the  determination  of  the 
life-estate  of  his  father. 

«4.  We  think  that  Phillips  Monypenny  acquired  no  estate  or  in- 
terest under  the  recovery. 

«  5.  We  think  that  Susannah  Monypenny  took  no  estate  or  interest 
under  the  said  deed. 

(( 6.  We  think  the  co-heirs  in  gavelkind  took  a  remainder  in  fee 
after  the  several  estates  above  mentioned. 

«W.  H.  Maulb. 

Jan.  12, 1850.  «  C.  Ckbsswell. 

«B.  V.  WlLLIAMS."(i) 

(a)  Cited  in  MeUish  r.  Mellisb,  £  B.  A  C.  524  (E.  C.  L.  R.  vol.  9). 

(6)  For  the  laltiiiiale  ntolt  of  the  owe  in  equity,  see  7  Hare,  566  and  (on  appeal)  t  De  Gas, 
M'N.  A  e.  146. 

And  see  Doe  d.  Eyert  v.  Ward,  18  Q.  B.  197  (E.  C.  L.  R.  vol.  88),  Doe  d.  Eyen  v.  Cballifl,  18 
Q.  B.  224,  261. 
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♦SERRELL  V.  THE  DERBYSHIRE,  STAFFORDSHIRE,  ^^^ 
and  WORCESTERSHIRE  JUNCTION  RAILWAY  COM-  L  *^^^ 
PANY.    June  11. 

A.,B.,  ftDd  C,  three  direeton  of  a  railway  company,  in  fhiud  of  the  company,  drew  a  check  npon 
the  company's  bankers  in  fayonr  of  one  of  their  body.  This  check,  thoagh  bearing  the  stamp 
nsnally  impressed  npon  docnmenta  issued  by  the  company,  and  countersigned  by  the  secre- 
tary, did  not  npon  the  face  of  it  purport  to  be  drawn  on  behalf  of  the  company,  nor  did  the 
drawers  describe  themselves  therein  as  directors :— Held,  that  the  company  were  not  liable  for 
the  amouut  to  a  bontl  fide  holder  for  ralue. 

Whether  one  who  takes  an  oyerdne  cheek  takes  it  subject  to  its  equities, — as  in  the  case  of  an 
overdue  bill  of  exchange — Quare. 

This  was  an  action  of  assmnpsit.  The  first  connt  of  the  declaration 
was  on  a  banker's  check  alleged  to  haye  been  drawn  by  the  defendants 
on  Messrs.  Hankey,  payable  to  Daniel  Turton  Johnson,  for  the  sum  of 
420Lf  and  by  him  transferred  to  the  plaintiff,  who  sued  as  lawful  bearer 
of  the  same. 

There  was  also  a  count  upon  an  accoimt  stated. 

The  defendants  pleaded,  to  the  first  count, — ^first,  that  they  did  not 
make  the  check,  modo  etfarmd^ — secondly,  that  the  check  was  not  duly 
presented  for  payment, — ^thirdly,  that  the  defendants  had  not  due  notice 
of  the  non-payment  of  the  check, — ^fourthly,  that  the  check  was  de- 
livered to  Daniel  Turton  Johnson  by  the  directors  of  the  Derbyshire, 
Staffordshire,  and  Worcestershire  Junction  Railway  Company,  for  re- 
muneration to  him  as  a  director  of  the  said  company,  but  that  no  deter- 
mination as  to  such  remuneration  was  ever  come  to  by  the  said  company 
at  a  general  meeting  thereof,  and  that  the  plaintiff  took  the  check  with 
notice  of  these  facts, — ^fifthly,  a  similar  plea  to  the  fourth,  but,  instead 
of  alleging  that  the  plaintiff  took  the  check  with  notice,  alleging  that 
he  took  it  after  the  expiration  of  a  reasonable  time  for  presenting  it  for 
payment, — sixthly,  a  similar  plea  to  the  fourth,  but,  instead  of  alleging 


that  the  plaintiff  took  the  check  *with  notice,  alleging  that  he 
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was  the  bearer  thereof  without  yalue, — seventhly,  a  similar  plea 
to  the  fourth,  but,  instead  of  alleging  that  the  plaintiff  took  the  check 
with  notice,  alleging  that  he  took  it  on  certain  terms  and  conditioniS 
which  he  had  violated ;  and,  to  the  last  count, — eighthly,  that  they  did 
not  promise  modo  et  formd. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  eighth  pleas, 
and  replied  de  ifijurid  to  the  fourth,  fifth,  sixth,  and  seventh. 

The  cause  came  on  to  be  tried  before  Wilbb,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1848,  when  a  verdict  was  found  for 
the  plaintiff  for  the  amount  of  the  check  and  interest,  subject  to  the 
opinion  of  the  court  upon  the  following  case, — ^power  being  reserved  to 
the  court  to  draw  any  inference  or  conclusion  from  the  evidence  which 
a  jury  might  have  drawn  at  Niti  PrtuSj  and  to  consider  the  questions 
as  to  the  admissibility  of  evidence  as  reserved  at  the  trial : — 
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The  following  is  a  f ac  simile  of  the  check,  and  of  the  stamp  or  mark 
thereon  impressed ;  and  it  iras  agreed  between  the  parties  that  the  ori-> 
ginal  check  should,  if  required,  be  produced  by  Uie  plaintiff  to  the  court. 
The  check  was  not  under  the  common  seal  of  the  company. 

<<  London,  August  13, 1847. 
"Messrs.  Hankey, 

"  Pay  Daniel  Turton  Johnson,  Esq., 
or  bearer,  four  hundred  and  twenty  pounds. 

"420?.  0«.  Od. 

«  J.  M.  Mathew, 

«W.  King. 

(<  E.  J.  Spiers. 
«R.  S.  Mackenzie,  Sec." 

*^1^1  ^'^^^  d^^  stamp  impressed  upon  the  check  was  pHt  upon  all 
^  the  documents  of  the  company. 

Upon  the  trial,  on  the  part  of  the  plaintiff,  the  act  of  parliament 
establishing  the  company  was  produced,  and  the  same  ^as  to  be  con« 
sidered  as  forming  part  of  the  case,  and  was  to  be  referred  to  by  either 
side  upon  the  argument.  The  act  received  the  Royal  assent  on  the  2d 
July,  1847. 

The  company  had  been  in  existence  for  the  purpose  of  obtaining  the 
act  for  about  two  years  preyiously ;  and  the  parties  whose  names  appear 
as  the  drawers  of  the  check,  as  well  as  Daniel  Turton  Johnson,  the 
payee,  had  been  directors  of  the  company  duritig  the  whole  of  that 
time,  and  were  such  directors  when  the  check  was  made.  The  act 
nominated  five  persons  as  the  first  five  directors  of  the  company,  viz., 
Sir  John  Foster  Fitzgerald,  Daniel  Turton  Johnson,  William  King, 
John  Mee  Mathew,  and  Edmund  John  Spiers,  and  incorporates  with  it 
the  Companies  Glauses  Oonsolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

The  check  mentioned  in  the  declaration  was  produced ;  and,  after 
the  evidence  hereafter  mentioned,  after  proof  of  the  handwriting  of  the 
three  persons  whose  names  were  subscribed  as  drawers,  and  of  Macken- 
zie, the  secretary  of  the  company,  was  read. 

The  evidence  of  the  circumstances  under  which  the  check  was  drawn, 
was  to  the  following  effect : — 

The  three  persons  by  whom  the  said  check  is  drawn,  were  three  of 
the  directors  of  the  said  company,  as  before  mentioned. 

The  first  general  meeting  of  the  proprietors  was  held  on  the  29th  of 
December,  1847. 

Upon  the  18th  of  August,  1847,  a  meeting  took  place  of  the  five 
directors  before  mentioned,  viz..  Sir  John  Foster  Fitzgerald,  Daniel 
Turton  Johnson,  William  King,  John  Mee  Mathew,  and  Edmund  John 
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Spiers ;  *and  at  that  meeting  a  resolution  was  entered  into  that  r^o-i^ 
each  attending  director  should  receive  remuneration  for  his  ser-  '- 
vices  prior  to  the  passing  of  the  act ;  and  a  certain  sum  was  agreed  to 
be  appropriated  to  the  purpose  of  such  remuneration.  There  were 
twenty-five  directors.  The  number  of  meetings  which  had  been  held 
was  ascertained,  and  the  whole  twenty-five  directors  counted  as  having 
attended  such  meetings ;  and  the  amount  appropriated  as  the  remune- 
ration was  then  divided  amongst  the  five  directors  who  actually  attended : 
and,  by  this  arrangement,  600  guineas  was  appropriated  to  the  chair- 
man, and  400  guineas  to  each  of  the  other  four  directors ;  and  the 
check  upon  which  this  action  is  brought  was  one  of  those  drawn  under 
the  above  arrangement  as  the  remuneration  to  be  paid  to  Daniel  Turton 
Johnson,  one  of  the  directors. 

Edmund  John  Spiers,  one  of  the  five  directors  who  attended  the 
meeting  at  which  the  before-mentioned  resolution  was  adopted,  objected 
to  the  proceeding  altogether ;  but  the  chairman,  who  was  also  counsel 
for  the  company,  advised  the  directors  that  the  proceeding  was  per- 
fectly legal ;  and  the  resolution  was  therefore  adopted.  Spiers  then 
objected  to  the^imount,  and  stated  that  he  could  produce  instances  of 
companies  that  were  paying  dividends,  in  which  the  remuneration  to 
the  directors  was  less  ^an  the  amount  then  proposed  to  be  allowed ; 
but  the  other  directors  insisted  that  the  proposed  sum  was  inadequate 
as  a  compensation  for  tjie  trouble  they  had  taken.  Some  other  allow- 
ances were  also  made  to  the  directors  for  expenses.  Four  other  checks 
were  drawn  at  the  same  time  in  favour  of  the  four  other  directors. 
Spiers  received  his  check,  because  he  was  told,  that,  if  he  did  not,  the 
other  directors  would  divide  the  amount  appropriated  to  him,  and  the 
company  would  gain  nothing  by  his  not  taking  it. 

At  the  time  the  checks  were  drawn,  the  company  *had  no  r^gi  r 
funds  to  pay  them,  and  it  was  agreed  that  the  checks  should  not  *- 
be  presented  until  the  bankers  should  have  funds  wherewith  to  pay 
them ;  and  that,  whenever  that  time  should  come,  all  the  cheeks  should 
be  presented  together,  so  that  no  one  should  have  an  unfair  start. 

A  qall  was  made  prior  to  the  gaieral  meeting  which  was  held  on  the 
29th  of  December,  1847.  The  previous  payment  of  the  call  was  a 
necessary  qualification  to  attend  such  meeting. 

Before  the  day  of  meeting,  in  order  to  qualify  the  directors  to  attend 
the  meeting,  credit  was  given  to  them  as  having  paid  the  amount  of  the 
call  due  by  them  respectively;  but  in  fact  no  such  payments  were  made, 
but  the  amounts  of  such  call  were  credited  as  a  remuneration  to  the 
directors  in  respect  of  their  services  during  the  six  months  between  the 
passing  of  the  act  and  the  date  of  the  general  meeting. 

The  check  in  question  was  presented  for  payment  by  the  bankers  of 
the  plaintiff  on  his  behalf  on  the  6th  of  October,  1847,  when  it  was 
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dishonoured ;  and  notice  of  dishonotor  was  given  to  the  company  on  the 
7th  of  October. 

The  evidence  on  the  part  of  the  plaintiff,  of  the  consideration  given 
by  him  for  the  check,  and  in  explanation  of  the  delay  that  had  been 
incurred  in  the  presentment,  was  to  the  following  effect, — ^that  the  check 
was  seen  in  the  plaintiff's  possession,  by  his  clerk,  the  latter  end  of 
Augtutj  1847;  that  Johnson,  the  payee  of  the  check,  in  August, 
requested  the  plaintiff  not  to  present  the  check,  saying  to  the  effect 
that  he  had  promised  the  directors  it  should  not  be  presented.  The 
witness  could  not  say  it  was  not  mentioned  in  the  plaintiff's  presence 
that  the  check  was  given  for  remuneration  to  the  directors. 
*ft1  fil  ^  letter  from  Johnson  to  the  plaintiff  was  read  in  *evidence, 
-*  stating  that  the  plaintiff  must  not  pay  in  the  check  until  John- 
son should  tell  him  to  do  so ;  that  Johnson  would  be  at  the  board  that 
day,  and  hoped  an  arrangement  would  be  made  for  payment ;  that  the 
calls  were  responded  to  slowly,  but  surely ;  that  Johnson  relied  on  the 
plaintiff  keeping  his  check  until  he  (Johnson)  should  have  seen  the 
directors. 

The  defendants'  counsel  objected  to  the  reception  of  the  evidence  of 
the  above-mentioned  communications  between  Johnson  and  the  plaintiff: 
and  the  evidence  was  received  subject  to  the  objection. 

An  indenture  of  mortgage  was  given  in  evidence,  dated  the  5th  of 
November,  1846,  between  the  plaintiff  and  Johnson,  reciting  a  loan  of 
20002.  by  the  plaintiff  to  Johnson,  and  assigning  certain  securities  for 
such  loan,  and  containing  a  covenant  to  pay  the  amount  and  interest 
on  or  before  the  8th  of  May,  1847. 

The  several  following  checks  drawn  by  the  plaintiff  upon  his  bankers, 
payable  to  Johnson,  were  read  in  evidence : — 

28d  August,  1847.  Check  for  692.  10«.  This  check  was  received 
by  Johnson,  and  paid  by  the  plaintiff's  bankers. 

18th  August,  1847.  Check  for  120/.  This  check  was  proved  to  be 
in  Johnson's  possession  on  the  18th  of  August,  1847,  and  to  have  been 
paid  by  the  plaintiff's  bankers. 

26th  August,  1847.  Check  for  100/.  This  check  was  also  proved 
to  have  been  given  to  Johnson  on  its  date,  and  afterwards  paid  by  the 
plaintiff's  bankers. 

Evidence  was  also  given  of  several  requests  by  Johnson  to  the  plain- 
tiff not  to  present  the  check,  accompanied  by  statements  that  it  was  the 
wish  of  the  directors  that  the  check  should  not  be  presented  at  present. 
This  evidence  was  objected  to,  and  received  in  manner  before  stated. 
*^1 71  *^^  ^^  ^^^^  proved  that  other  moneys  and  checks  had  passed 
-*  between  the  plaintiff  and  Johnson;  and  applications  by  the 
plaintiff  to  Johnson  for  payment  of  the  mortgage  were  proved  to  have 
been  made  before  the  receipt  of  the  check  in  question. 

It  was  proved  by  Messrs.  Hankey  &  Co.'s  clerk  that  the  three  per- 
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sons  who  signed  the  check  in  question  had  no  joint  account  at  Messrs.. 
Hankej  &  Go.'s;  that  the  company  had  an  account;  and  that  checks 
to  the  extent  of  fifty  or  %izty^  draum  by  three  of  the  directors  of  the  com- 
pany y  had  been  paid  by  the  bankers  on  account  of  the  company. {a)  This 
evidence  was  also  objected  to,  and  received  subject  to  the  objection. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  a  verdict  was  to  be  entered  for  him  for  the  amount  of  the 
check  and  interest :  otherwise,  a  nonsuit  was  to  be  entered. 

ByleSy  Serjt.  (with  whom  was  Simon\  for  the  plaintiff.(6) — The  r^o-io 
questions  raised  upon  this  case  are, — "^first,  whether  the  directors  ^ 
of  this  company  had  power  to  draw  checks  at  all, — secondly,  whether 
this  check  purports  to  be  the  check  of  the  company, — and,  thirdly, 
whether  the  plaintiff  was  a  holder  for  value,  and  without  notice  of  any 
fraud  or  illegality.  In  the  first  place,  it  is  submitted  that  the  directors 
clearly  had  power  to  draw  checks.  This  depends  upon  the  construction 
of  the  local  act,  10  &  11  Vict.  c.  ex.  The  1st  section  of  that  act  incor- 
porates with  it  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16),  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  and  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
20).  The  4th  section  gives  the  names  of  the  three  persons  who  signed 
the  check  in  question,  as  members  of  the  company,  and  in  s.  14  they 
are  named  directors.  The  payee  of  the  check  also  was  a  director  at 
the  time  of  the  passing  of  the  special  act.  And  by  s.  54,  the  expenses 
incurred  in  the  formation  of  the  company  are  to  constitute  the  first 
charge  upon  its  funds.  The  powers  of  the  directors  are  defined  by  ss. 
90  and  91,  the  former  of  which  enacts  that  <«  the  directors  shall  have 
the  management  and  superintendence  of  the  affairs  of  the  company, 
and  they  may  lawfully  exercise  all  the  powers  of  the  company,  except 
as  to  such  matters  as  are  directed  by  this  or  the  special  act  to  be  trans- 
acted by  a  general  meeting  of  the  company,  but  all  the  powers  so  to  be 
exercised  shall  be  exercised  in  accordance  with  and  subject  to  the  pro- 
visions of  this  and  the  special  act ;  and  the  exercise  of  all  such  powers 

(a)  These  words  were  added  to  the  ease  at  the  suggestion  of  the  ooari. 

(ft)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  the  check  in  question  was  the  check  of  the  company,  and  that  the  company  were 
and  are  liable  to  the  plaintiff  as  hearer : 

"  2.  That  the  check  is  drawn  in  accordance  with  the  97th  section  of  the  Companies  Clauses 
Consolidation  Act,  1845  (8  A  9  Vict  c.  18),  being  signed  by  two  directors  of  the  company ;  and 
that  it  sufficiently  appears  on  the  face  of  the  instrument  that  it  was  signed  by  the  three 
individuals  whose  names  are  at  the  foot  as  directors,  and  not  as  individuals, — the  stamp  set 
against  their  names  identifying  them  in  that  character,  and  the  countersignature  of  the  secretary 
also  indicating  that  it  was  an  act  of  the  company : 

"3.  That,  if  there  were  any  doubt  as  to  this  on  the  document  itself,  there  was  abundant  evi- 
dence to  satisfy  the  court  or  a  jury  that  it  was  in  fact  a  check  of  the  company,  and  not  of  the 
individual  parties  whose  names  appeared  at  the  foot : 

*'4.  That  delay  in  presentment  could  not  per  at  affect  the  right  of  the  plaintiff  to  sue  the 
drawers,  no  damage  having  been  sustained  by  the  company  by  reason  of  such  delay : 

"  6.  That  there  was  no  evidence  to  leave  to  the  jury,  and  none  from  which  the  court  could 
infer  that  the  plaintiff  took  the  check  with  a  knowledge  of  the  purpose  for  which  it  was  drawn: 

"S.  That  there  was  sufldenl  evidenoe  of  value  givan  by  the  pUintiff." 
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shall  be  subject  also  to  the  control  and  regulation  of  any  general  meet- 
♦8101  ^^S  specially  *convened  for  the  purpose,  but  not  so  as  to  render 

-'  invalid  any  act  done  by  the  directors  prior  to  any  resolution 
passed  by  such  general  meeting/'  And  s.  91  enacts,  that,  <<  except  as 
otherwise  provided  by  the  special  act,  the  following  powers  of  the  com- 
pany, that  is  to  say, — the  choice  and  removal  of  the  directors,  except 
as  hereinbefore  mentioned,  and  the  increasing  or  reducing  their  number 
where  authorized  by  the  special  act,  the  choice  of  auditors^  the  de- 
termination as  to  the  remuneration  of  the  directors,  auditors,  treasurer, 
and  secretary,  the  determination  as  to  the  amount  of  money  to  be  bor- 
rowed on  mortgage,  the  determination  as  to  the  augmentation  of  capital, 
and  the  declaration  of  dividends, — shall  be  exercised  only  at  a  general 
meeting  of  the  company."  Then,  the  95th  section  having  empowered 
the  directors  to  form  committees,  and  to  grant  to  such  committees 
respectively  power  on  behalf  of  the  company  to  do  any  acts  relating  to 
the  affairs  of  the  company  which  the  directors  coidd  lawfully  do,  and 
which  they  should  from  time  to  time  think  proper  to  intrust  to  them, 
the  97th  section  provides  that  ^^  the  pow^  which  may  be  granted  to  any 
such  committee  to  make  contracts,  as  well  vs  the  power  of  the  directors 
to  make  contracts  on  behalf  of  the  company,  may  lawfully  be  exercised 
as  follows,  that  is  to  say, — With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required  to  be  in  writing, 
and  under  seal,  such  committee  or  the  directors  may  make  such  con- 
tract on  behalf  of  the  company  in  writing,  and  under  the  common  seal 
of  the  company,  and  in  the  same  manner  may  vary  or  discharge  the 
same ; — ^With  respect  to  any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  then  such  committee  or  the  direct<»-s 
may  make  such  contract  on  behalf  of  the  company  in  writing,  signed  by 
*8201  ®^^^  committee,  or  any  two  *of  them,  or  any  two  of  the  direc- 

-'  tors,  and  in  the  same  manner  may  vary  or  discharge  the  same ; — 
With  respect  to  any  contract  which,  if  made  between  {Nnvate  persons, 
would  by  law  be  valid  although  made  by  parol  <mly,  and  not  reduced 
into  writing,  such  committee  or  the  directors  may  make  such  contract 
on  behalf  of  the  company  by  parol  only,  without  writings  and  in  the 
same  manner  may  vary  or  discharge  the  «ame :  And  all  contracts  made 
according  to  the  provisions  herein  contained  shall  be  effectual  in  law, 
and  shall  be  binding  up<m  the  company  and  their  successors,  and  aH 
other  parties^  thereto,  their  heirs,  executors,  or  administrators,  as  the 
case  may  be ;  and,  on  any  default  in  the  execution  of  any  such  con- 
tract, either  by  the  company  or  any  other  party  thereto,  such  actions  or 
suits  may  be  brought,  either  by  or  against  the  company,  as  might  be 
brought  had  the  same  contracts  been  made  between  private  persons 
only."  It  appears  from  the  special  case,  that  Messrs.  Hankeys  were 
the  bankers  of  the  company,  and  that  the  company  w^e  in  the  habit 
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of  drawing  checks  upon  them,  the  course  of  business  being  that  such 
checks  should  be  signed  by  three  directors.  Supposing  the  check  in 
question  to  have  been  drawn  for  a  proper  purpose,  the  directors  clearly 
would  have  power  to  draw  it,  such  power  being  necessarily  incident  to 
their  power  to  manage  the  affairs  of  the  company.  [^HUly  contrH, 
observed  that  he  would  not  dispute  the  power  of  the  directors  to  draw 
checks  for  the  lawful  purposes  of  the  company,  provided  it  were  done 
under  circumstances  which  would  justify  it]  The  check  is  counter* 
signed  by  the  secretary  of  the  company,  and  bears  the  seal  of  the  com- 
pany; and  it  is  drawn  upon  the  bankers  of  the  company,  with  whom 
the  three  directors  who  signed  the  check  had  no  account.  There  is 
nothing  upon  the  face  of  the  instrument  to  denote  that  it  was  r^^^ 
not  drawn  on  account  of  the  ordinary  business  of  the  ^company.  '- 
It  appears  that  a  mortgage-deed  had  been  executed  for  a  larger  demand 
than  the  amount  of  the  check.  The  plaintiff  is  a  holder  for  value  and 
without  notice  that  the  check  was  given  for  any  illegal  purpose ;  for  he 
had  a  right  to  assume  that  the  directors  were  acting  within  the  limits 
of  their  authority.  The  most  recent  case  upon  the  subject  is  that  of 
Rothschild  v.  Corney,  9  B.  &  C.  388  (£.  C.  L.  B.  vol.  17).  There,  the 
plaintiff  was,  by  means  of  a  fraud,  induced  to  draw  and  pay  away  two 
checks  on  his  banker,  amounting  to  1380Z.  Six  days  after  the  date  of 
the  checks,  the  defendants,  acting  bondfidey  gave  cash  for  them  to  a 
third  person  (who  had  not  given  value  for  them),  presented  the  checks, 
and  obtained  payment.  In  an  action  by  the  plaintiff  to  recover  back 
this  money,  it  was  held  that  the  checks  could  not  be  treated  as  bills 
overdue,  and  therefore  taken  by  the  defendants  at  their  peril,  but  that 
the  real  question  in  the  cause  was,  whether  they  had  acted  hcndfide^ 
and  with  due  caution.  Lord  Tenterdbn  there  says :  « It  cannot  be 
laid  down  as  matter  of  law,  that  a  party  taking  a  check  after  any  fixed 
time  from  its  date  does  so  at  his  peril ;  and  therefore  the  mere  fact  of 
the  defendant's  having  taken  the  checks  six  days  after  they  bore  date, 
from  a  person  who  had  not  given  value  for  them,  did  not  entitle  the 
plaintiff  to  a  verdict.  It  was,  indeed,  a  circumstance  to  be  taken  into 
consideration  by  the  jury  in  determining  whether  the  defendants  had 
taken  the  checks  under  circumstances  which  ought  to  have  excited  the 
suspicions  of  prudent  men."  And  Littledalb,  J.,  said:  « It  has  been 
urged  as  matter  of  law,  that  a  party  taking  a  check  overdue,  has  it 
with  the  same  title,  and  no  other,  as  the  person  from  whom  he  receives 
it.  But,  although  tho  rule  of  law  certainly  is  so  with  respect  to  bills 
of  exchange  and  promissory  *notes,  I  think  it  cannot  be  applied  r^Qoo 
to  checks."  That  case  is  still  law,  with  this  qualification,  that  *- 
the  true  question  is  whether  the  person  receiving  the  instrument  has 
become  identified  with  the  fraud,  not  whether  he  used  «  due  caution" 
or  not.  The  check  was  drawn  in  August,  1847.  There  was  no  evidence 
as  to  the  time  when  it  came  into  the  plaintiff's  hands ;   though  it  was 
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seen  in  his  possession  in  the  month  of  Angnst.  The  fact  of  the  pre- 
sentment being  postponed  until  the  6th  of  October  was  no  proof  of  fraud 
on  the  plaintiff's  part ;  neither  was  the  fact  of  the  presentment  having 
been  postponed  at  the  instance  of  the  directors.  A  check  may  be  pre- 
sented at  any  time,  provided  the  drawer  sustains  no  loss  from  the  delay 
in  presenting  it:  Serle  v,  Norton,  2  M.  &;  Rob.  401,  Alexander  v. 
Burchfield,  3  Scott,  N.  R.  555,  1  Carr.  &  M.  75  (E.  C.  L.  R.  vol.  41), 
Robinson  v.  Hawksford,  9  Q.  B.  52  (E.  0.  L.  R.  vol.  58). 

M.  D.  Hill  (with  whom  was  Wordstfforth\  contr4.(a) — The  main 
*A^<n  ^i^®^*^^'^  ^  whether  this  was  the  check  of  *the  company.  A  sub- 
-*  ordinate  question  is,  whether,  following  the  rule  as  to  bills  of 
exchange  and  promissory  notes,  the  plaintiff  is  not  precluded  from 
recovering,  on  the  ground  that  the  check  was  received  by  him  so  long 
after  its  date,  and  its  presentment  postponed  for  an  unreasonable 
period. 

1.  To  entitle  the  three  persons  who  signed  this  check  to  bind  the 
company,  they  must  have  had  authority  to  draw  checks  on  behalf  of 
the  company,  and  they  must  have  executed  that  authority.  It  may  be 
conceded  that  the  directors  had  authority  generally  to  draw  checks  for 
the  purposes  of  the  company.  But,  had  these  three  persons  authority 
to  draw  this  check  ?  The  mode  in  which,  and  the  exceptions  subject  to 
which,  the  powers  of  the  company  are  to  be  exercised  by  the  directors, 
are  defined  by  ss.  90  and  91  of  the  8  &  9  Vict.  c.  16 ;  and  the  97th 
section  regulates  the  making  of  contracts  on  behalf  of  the  company. 
The  facts  disclosed  by  the  case  show  that  the  drawing  of  this  check 
was  the  result  of  a  gross  conspiracy.  It  does  not  appear  when  the 
date  stamp  was  put  upon  the  check.  But,  assuming  that  it  was  there 
when  the  signatures  were  attached  to  the  instrument,  it  makes  no  dif- 
ference. In  Bult  V.  Morrell,  12  Ad.  &  E.  746  (E.  0.  L.  R.  vol.  40), 
the  plaintiffs  declared  on  a  bill  of  exchange  by  R.  P.,  directed  to  A., 
B.,  C,  D.,  E.,  and  F.,  and  accepted  by  them.     Pleas  by  A.,  B.,  and 

(a)  The  pointi  marked  for  argament  on  the  part  of  the  defendants  were  as  follows : 
"  1.  That  the  defendants  are  not  the  makers  of  the  eheek  upon  which  the  plaintiff  is  suing : 
"2.  That  the  oheok  not  appearing  on  its  faee  to  have  been  made  either  by  the  defendants  or 
on  their  behalf,  the  defendants  oannot  in  law  be  liable  as  the  makers  of  i^  whether  it  was  in 
fact  made  on  their  behalf  and  by  their  authority  or  not : 

*<  8.  That,  even  if  it  were  open  to  the  plaintiff  to  show  that  the  eheok  was  in  fhet  made  on 
behalf  of  the  defendants  and  by  their  au^oritj,  so  as  to  render  them  liable  as  the  msken,  still 
there  is  nothing  in  the  speoial  ease  to  proye  that  the  parties  whose  names  appear  on  the  check 
as  the  makers  had  the  authority  of  the  defendants  to  make  it  on  their  behalf;  but  that,  on  the 
oontrary,  it  distinctly  appears  that  they  had  not  such  authority,  the  eheok  having  been  made  for 
a  purpose  for  which  the  directors  had  no  authority  to  make  it,  except  with  the  sanction  of  a 
general  meeting  of  the  company,  which  was  ne^er  obtained : 
**  4.  That  the  oheok  was  not  presented  for  payment  within  a  reasonable  time : 
<'  6.  That  the  defendanti  had  not  due  notioe  of  the  non-payment  of  the  check : 
<'  6.  That  the  check  was  made  and  delivered  to  Daniel  Turton  Johnson  by  the  directors  of 
the  company  under  the  circumstances  and  in  the  manner  stated  in  the  fourth,  fifth,  sixth, 
and  serenth  pleas ;  by  reason  whereof  the  said  Daniel  Turton  Johnson  oould  not  himself  have 
sued  the  defendants  on  the  said  check ;  and  that  the  plaintiff,  for  one  or  other  of  the  causes 
respectively  stated  in  those  pleas,  is  equally  precluded  from  suing  thereon." 
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C, — first,  that  R.  P.  did  not  make  the  bill  in  manner  and  form,  &c., — 
secondly,  that  A.,  B.,  and  C.  did  not  ^accept  in  manner  and  r^cooA 
form,  &;c.  Issues  thereon.  Judgment  by  default  against  D.,  ^ 
£.,  and  F.  The  bill  produced  at  the  trial  was  drawn  upon  the  directors 
of  the  Imperial  Salt  and  Alkali  Company,  and  accepted  <<  for  the  com- 
pany" by  D.  and  E.,  signing  as  directors.  F.  signed  his  name  with 
theirs  as  <<  manager."  All  the  defendants  were  shareholders,  and  all 
but  F.  were  directors.  The  jury  fbund  that  F.,  as  manager,  was  not 
an  acceptor  of  the  bill.  It  was  not  put  to  them  to  say  (nor  did  coun- 
sel desire  that  they  should  be  asked)  whether  or  not  D.  and  E.  had 
authority  to  bind  the  company  by  acceptances.  A  verdict  having  been 
found  for  the  plaintiffs,  it  was  held,  on  a  motion  to  enter  a  nonsuit,  that 
F.  was  not  in  point  of  law  liable  as  an  acceptor,  either  by  his  having 
actually  signed  his  name  with  those  of  D.  and  E.,  or  by  their  having 
accepted  the  bill  as  directors  of  a  company  in  which  he  held  shares ;  and 
that  the  plaintiff  had  failed  on  both  issues.  In  Beckham  v.  Ejiight,  4  N. 
C.  243  (E.  C.  L.  R.  vol.  33),  5  Scott,  619,(a)  this  court  held  that,  although 
a  dormant  partner  may  be  liable  upon  an  implied  contract  entered  into 
for  the  joint  and  equal  benefit  of  the  whole  firm,  the  same  liability  does 
not  arise  upon  an  express  contract.  The  Court  of  Exchequer,  how- 
ever, held  otherwise  in  Beckham  v.  Drake,  9  M.  &  W.  79,t  and  distin- 
guished the  case  from  the  cases  of  bills  of  exchange  and  promissory 
notes.  No  extrinsic  evidence  is  admissible  for  the  purpose  of  adding 
a  party  to  a  bill  of  exchange :  Emly  v.  Lye,  5  East,  7.  The  parties 
who  signed  the  check  may  be  liable  personally, — Thomas  v.  Bishop,  2 
Stra.  955,  Siffkin  v.  Walker,  2  Campb.  308,  Leadbitter  v.  Farrow,  5  M.  & 
Selw.  345, — ^but  they  clearly  had  no  power  to  *bind  the  com-  r*goc 
pany.  The  fact  of  the  special  act  being  declared  to  be  a  "  public  *■ 
act,"  does  not  make  it  notice  to  all  the  world  that  the  persons  therein 
named  as  directors  are  so :  Brett  v.  Beales,  M.  &  M.  421  (E.  C.  L.  R. 
vol.  22).  And,  supposing  it  were  notice,  of  what  particular  fact  is  it 
notice  ?  That  the  directors  had  power  to  draw  checks  on  behalf  and  for 
the  purposes  of  the  company ;  not  that  this  was  a  check  drawn  within 
the  scope  of  their  authority.  Then,  this  check  having  been  taken  after 
its  maturity, — ^for,  a  check  is  like  a  bill  payable  at  sight, — the  plaintiff 
took  it  subject  to  its  equities  in  the  hands  of  the  person  from  whom  he 
received  it :  Bayley  on  Bills,  6th  edit.  165,  166. 

Byles,  Serjt.,  in  reply. — No  doubt  the  directors  were  guilty  of  a 
gross  fraud  in  misappropriating  the  funds  of  the  company  as  they  did : 
but  that  will  not  affect  the  title  of  the  plaintiff,  a  bond  fide  holder  for 
value.  They  are  general  agents  to  do  all  acts  connected  with  the  busi- 
ness of  the  company :  and,  in  the  absence  of  anything  to  show  they 
had  a  more  limited  authority  than  they  assumed  to  exercise,  the  plain- 
tiff was  fairly  entitled  to  suppose  that  they  had  not  exceeded  it :  Story 

(aj  And  aee  Beckham  v.  Knight^  1  Scott,  N.  B.  675,  1  M.  <fc  O.  738  (E.  C.  L.  R.  toI.  S9). 
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on  Agency,  §§  17, 18, 19.  The  circumstance  of  the  check  having  been 
takei^  aften  its  date  makes  no  difference.  The  holder  is  not  hound  to 
present  it  immediately.  [CftESSWBLt,  J. — In  Down  v.  Hailing,  4  B. 
&  C.  88a  (E.  C.  L.  R.  vol.  10),  6  D.  &  B.  465  (E.  C.  L.  R.  rol.  16), 
HoLROTD,  J.,  says :  <<  A  check  is  payable  immediately,  and  the  holder 
of  it  keeps  it  at  his  peril,  and  a  person  taking  it  after  it  is  due,  takes 
it  also  at  his  peril.  Now,  in  this  case,  the  check  had  been  due  five 
days  at  the  time  when  it  was  taken  by  the  defendants.  That  was  a 
circumstance  which  ought  to  have  excited  their  suspicion.  I  thmk  that 
♦5^981  ^^^^  ^^  ^defendants  took  the  check,  more  than  a  reasonable 
-'  time  for  presenting  it  for  payment  had  elapsed,  and  therefore 
they  took  it  at  their  peril."]  That  was  the  case  of  a  lost  cheek  ;  and 
it  is  not  consistent  with  the  subsequent  case  of  Rothschild  v.  Comey, 
9  B.  &  C.  888  (E.  0.  L.  R.  vol.  17).  [Maulb,  J.— I  think  the  two 
casea  may  be  reconciled.  There  is  no  such  strict  rule  of  law  as  to 
checks,  that  they  mu9t  be  presented  promptly.  But,  where  a  reasona- 
ble time  has  passed,  they  stand  in  this  respect  upon  the  same  footing 
as  bills  of  exchange.] 

Maule,  J.(a) — In  this  case  some  questions  of  law  and  of  fact  are 
submitted  to  the  coxirt,  and  there  are  several  issues  joined  between  the 
parties :  but  in  the  view  the  court  is  disposed  to  take  of  the  case,  it 
will  not  be  necessary  to  enter  very  minutely  into  all  of  them.  The 
first  issue  is,  whether  the  check  declared  on  was  made  by  the  defend- 
ants. In  order  to  prove  the  affirmative  of  that  issue,  a  paper  is  pro- 
duced, signed  by  three  persons  who  are  proved  to  have  been  directors 
of  the  company,  and  countersigned  by  a  person  who  is  described  as, 
and  who  we  are  told  was,  the  secretary  of  the  company.  There  was  a 
written  date  upon  the  paper,  <<  London,  August  13,  1847,"  and  also 
a  stamp  which  was  impressed  upon  it  opposite  the  names  of  the  three 
persons  who  appear  to  be  the  drawers,  bearing  in  the  centre  the  same 
date,  "August  18,  1847,"  and  round  the  margin  the  words  "Derby- 
shire, Staffordshire,  and  Worcestershire  Junction  Railway  Company." 
One  question  is,  whether  that  document  upon  the  face  of  it  purports  to 
be  the  check  of  the  company.  It  seems  to  me  that  it  does  not.  It 
does  not  purport  to  be  drawn  by  the  company  in  its  corporate  cha- 
racter. The  persons  by  whom  it  is  drawn  are,  in  fact,  directors 
♦ft271  ^^  *^®  ^company ;  but  they  do  not  describe  themselves  as  such. 
^  There  is  no  mention  whatever  of  the  company,  except  on 
the  stamp.  Looking  at  the  instrument  alone,  it  does  not  profess  to 
be  a  document  by  which  the  company  purport  to  direct  the  bankers  to 
pay  money  on  their  account.  The  directors  whose  names  appear  upon 
it  do  order  the  bankers  to  pay  the  sum  therein  mentioned ;  but,  with- 
out the  aid  of  extrinsic  evidence,  we  cannot  construe  the  instrument  as 
the  check  or  order  of  the  company.     If  I  saw  this  document  out  of 

(a)  Wiu)B,  C.  J.,  WM  ragsged  in  th«  Coart  of  Critninal  Appeal. 
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oonrt,  I  should  be  at  a  loss  to  know^  the  meaning  of  the  stamp.  It  is 
not  a  Bubstitnte  for  signature,  like  the  cross  of  a  marksman.  It  is  not 
nsnal  or  customary  to  sign  a  document  in  this  circular  form.  It  looks 
rather  (if  one  were  obliged  to  construe  it)  as  if  this  were  a  document 
which  had  passed  through  the  office  of  the  company  on  such  a  day, 
and  received  the  stamp  as  a  mode  of  identifying  or  ear-marking  it, — 
as  is  usual  in  some  offices.  But,  looking  at  it  without  the  aid  of  ex- 
trinsic evidence,  or  conjecture,  I  am  utterly  unable  to  say  that  this 
document  purports  to  be  a  document  made  by  the  company.  Now,  the 
evidence  is,  that  all  documents  issued  by  the  company  had  this  stamp 
upon  them.  If  so,  it  must  intimate  something  different  from  what  is 
suggested  on  the  part  of  the  plaintiff;  for,  it  must  be  put  upon  some 
docnments  that  are  required  to  be  under  the  common  seal  of  the  com- 
pany, and  therefore  cannot  be  intended  to  make  it  an  instrument  bind- 
ing on  the  company.  The  other  evidence  from  which  it  is  insisted  that 
we  are  to  infer  that  this  was  the  check  of  the  company,  was,  « that 
checks  to  the  extent  of  fifty  or  sixty,  drawn  by  three  directors  of  the 
company,  had  been  paid  by  the  bankers  on  account  of  the  company." 
The  form  of  these,  and  by  whom  signed,  does  not  appear.  Even  if 
they  were  in  the  same  form,  and  signed  by  the  same  three  directors, 
and  countersigned  by  the  *same  secretary,  I  do  not  think  it  r^^ang 
would  make  any  difference.  Because  the  company  have  sane-  ^ 
tioned  the  payment  of  some  checks  when  satisfied  of  the  honesty  of 
the  transaction,  it  by  no  means  follows  that  they  are  bound  by  this 
confessedly  dishonest  and  disgraceful  transaction.  Undoubtedly  there 
are  cases  in  which  a  principal  may  be  bound  by  the  acts  of  his  agent, 
although  he  has  exceeded  or  not  properly  followed  his  authority.  But 
here,  although  the  three  durectors  who  signed  this  check  might  have 
had  authority  to  bind  the  company  by  contracts  entered  into  on  their 
behalf,  they  clearly  had  not  authority  to  do  what  they  have  done  here, 
viz.,  to  cheat  the  company.  Besides,  the  document  does  not  purport 
to  be  made  by  any  one,  or  by  any  set  of  persons,  as  agents  for,  or  on 
behalf  of,  any  one  else.  I  therefore  think  the  defendants  are  entitled 
to  succeed  upon  the  first  issue.  Probably  this  check  may  be  considered 
as  in  the  nature  of  an  overdue  bill,  and,  fraud  being  shown,  the  onus 
is  cast  upon  the  plaintiff  of  showing  when  he  took  it,  and  by  what 
means  he  acquired  title  to  it.  It  is,  however,  unnecessary  to  decide 
that  point  upon  the  present  occasion.  I  think  there  must  be  judgment 
of  nonsuit. 

Crbbswell,  J. — I  am  of  the  same  opinion.  It  appears  that  the 
parties  who  drew  this  check  had  no  authority  to  do  so :  it  was  a  gross 
fraud  upon  the  company  whose  servants  they  were.  Nor,  indeed,  do 
they  upon  the  face  of  the  instrument  affect  to  bind  the  company.  They 
sign  the  check  with  their  own  names,  and  do  not  profess  to  sign  as 
agents,  or  on  behalf  of  the  company :  and  I  find  nothing  on  the  stamp 
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to  connect  them  with  the  company.  The  company,  in  fact,  never  had 
authorized  any  person  to  bind  them  by  such  an  instrument.  It  cannot, 
therefore,  in  any  shape  be  considered  to  be  their  check ;  and  no  per- 
*ft9Ql  ^^  ^*^  *"^y  *right  to  take  it  as  an  instnunent  issued  by  them. 
J  In  Brooks  v.  Mitchell,  9  M.  &  W.  16,  18,t  Parke,  B.,  says  : 
« If  a  promissory  note  payable  on  demand  is,  after  a  certain  time,  to 
be  treated  as  overdue,  although  payment  has  not  been  demanded,  it  is 
no  longer  a  negotiable  instrument.  But  a  promissory  note  payable  on 
demand  is  intended  to  be  a  continuing  security.  It  is  quite  unlike  the 
case  of  a  check,  which  is  intended  to  be  presented  speedily." 

TALFauRD,  J. — I  also  am  of  opinion  that  there  ought  to  be  a  non- 
suit in  this  case.  It  is  unnecessary  for  us  to  do  more  than  consider  the 
first  issue,  for  that  disposes  of  the  whole  case.  I  am  clearly  of  opinion 
that  the  check  was  not  the  check  of  the  company.  If  I  were  to  hazard 
a  conjecture  as  to  what  was  the  intention  of  the  three  persons  who 
signed  the  check,  I  should  say  that  they  advisedly  did  an  act  of  an 
equivocal  character,  in  contemplation  of  the  hour  of  peril, — ^hoping  that 
the  checks  would  be  paid  without  demur,  but  prepared,  in  the  event  of 
any  inquiry  arising,  to  say  that  they  meant  to  bind  themselves  person- 
ally. There  is  no  evidence  that  this  check  is  drawn  in  a  form  that  is 
either  sanctioned  by  the  company  or  warranted  by  the  act  of  parlia- 
ment. It  is  true,  it  is  stated  in  the  case  that  checks  drawn  by  three 
directors  had  been  paid  by  the  bankers  on  account  of  the  company. 
But  there  is  no  statement  as  to  what  was  the  form  of  those  checks. 
And,  supposing  they  were  in  the  same  form  as  the  check  in  question, 
for  anything  that  appears  those  were  checks  properly  so  called,  and 
fairly  drawn  for  the  purposes  of  the  company.  This  check,  however, 
and  those  which  were  drawn  at  the  same  time,  were  not  so' drawn;  but 
were  drawn  in  fraud  of  the  company,  and  to  be  paid  out  of  future 
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assets :  the  case  *in  terms  so  finds.  It  appears  to  me,  there- 
fore, that  there  is  nothing  in  its  form  or  its  substance  to  show 
that  this  check  was  the  check  of  the  company.  It  is  enough  to  say 
that  the  plaintiff  fails  upon  the  first  issue,  and  consequently  that  a  non- 
suit must  be  entered.  Judgment  of  nonsuit. 


END  OF  TRINITY  TERM. 


MEMORANDA. 

In  the  last  Hilary  Vacation,  the  Right  Hon.  Thomas  Lord  Denman 
resigned  the  office  of  Lord  Chief  Justice  of  the  Court  of  Queen's 
Bencn. 

He  was  succeeded  by  the  Right  Hon.  John  Lord  Campbell,  who 
took  his  seat  in  Court  on  the  first  day  of  Easter  Term,  having  first  been 
called  to  the  degree  of  Serjeant-at-Law,  when  he  gave  rings  with  the 
motto  ^^JustitioB  tenax,'* 

In  Easter  Term  last,  the  following  gentlemen  were  appointed  Her 
Majesty's  Counsel  learned  in  the  Law : — 

Michael  Pendergast,  of  Lincoln's  Inn,  Esq. 
Henry  Bliss,  of  the  Inner  Temple,  Esq. 
Charles  Sprengel  Greaves,  of  Lincoln's  Inn,  Esq. 
William  Charles  Townsend,  of  Lincoln's  Inn,  Esq. 
Christopher  Argyle  Hoggins,  of  the  Middle  Temple,  Esq. 
William  Carpenter  Rowe,  of  the  Inner  Temple,  Esq. 
Thomas  Colpitts  Granger,  of  the  Inner  Temple,  Esq. 
Peter  Frederic  O'Malley,  of  the  Middle  Temple,  Esq. 
Barnes  Peacock,  of  the  Inner  Temple,  Esq. 
Edwin  James,  of  the  Inner  Temple,  Esq. 
Kenneth  Macauley,  of  the  Inner  Temple,  Esq. 
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THE  PRITJCIPAL  MATTERS. 


ACCIDENTAL  DEATH. 

LiabilUy  of  Owner  o/  Land  for  not  fencing  of 

an  Sseeavatiom, 

1.  A.,  iMing  poMetaed  of  land  mbntting  on  m 
pablio  footWAj,  in  the  eonne  of  bailding  m 
house  on  rach  land,  ezearsted  an  area,  which, 
by  the  negligence  of  liia  workpeople,  waa  lefl 
unfenoed,  to  Ibat  B.,  who  waa  lawfnllj  pasaing 
along  the  way,  the  night  being  dark,  without 
any  negligenee  or  defkalt  of  her  own,  fell  into 
the  area,  and  waa  killed  .-—Held,  that  A.  waa 
liable,  under  the  y  A  10  Yict  o.  93,  to  an 
aotion  by  the  hnaband,  aa  adminiatrator,  for 
the  benefit  of  himaelf  and  B/a  infant  child- 
ren.   Bametr,  Ward,  892 

2.  The  declaration  alleged  that  the  defendant 
waa  poaaeaaed  of  a  meaauage,  with  the  appnr- 
tenaneea,  near  to  n  eommon  and  public  foot- 
way, and  that,  in  firont  of  and  before  the  aaid 
meaanage,  and  parcel  of  the  appnrtenaneos 
thereof,  and  cloae  to,  and  by  the  aide  of,  the 
aaid  footway,  and  abutting  upon,  and  opening 
into  the  aame,  there  then  waa  a  laq^e  hole, 
rault,  or  area,  which  h<^e,  vault,  or  area, 
the  defendant,  by  rcaaon  of  the  poaaeasion  of 
the  aaid  meaauage,  vith  the  appurtenaneet, 
before  and  at  the  time  when,  Ac,  ought  to 
have  ao  aufliciently  guarded  and  fenced  aa  to 
prerent  i^}ury  to  peraona  lawfully  paasing  in 
and  along  the  aaid  footway :— Held,  that  the 
duty  of  the  defendant  to  fence  the  area  waa 
properly  alleged.  lb, 

8.  Held  alao,  that  the  judge  at  the  tri»l  waa 
juatifted  in  amending  the  declaration,  by 
adding  the  worda  in  ilalict,  lb. 


4.  In  aneh  a  oaae,  the  declaration  need  not 
negatiTe  the  eziatence  of  any  relatione  enti- 
tled to  oompenaation,  other  than  thoae  on 
whose  behalf  the  action  purporta  to  be 
brought  Ib» 

ACT  07  PAKLIAMEKT. 
CbiMf  mefioii  o/. 
Clear  and  unambiguona  worda  are  neeeeaary  to 
giro  u  retrospeetiTe  effect  to  an  act  of  parlia- 
manty  ao  aa  to  deprire  u  party  of  u  veated 
fight  of  ueUon.    JforM  t.  Biggine,  551 

And  aee  Baiikbupt,  IV.  1. 

A0EKT. 

A  atatnte  authorising  an  unineorperated  com- 
pany to  sue  and  to  be  sued  in  the  name  of  its 
chairman,  constitutes  the  chainnan,  when  so 
suing  or  so  sued,  an  agent  for  the  members 
of  the  company  in  the  affairs  of  the  company. 
Tkt  Bank  of  Amtralana  t.  Harding,       681 

AORBBMBNT. 

Conttmetum  of, — See  IimuirrrT. 

AMENDMENT. 
Of  Pteadmge  under  3  A  4  IF.  4,  e.  42,  «.  28. 
In  trespass  for  fake  imprisonment,  a  plea  Jus- 
tifying the  appreheneion  of  the  plaintiff  on 
suspicion  of  felony,  set  out  rarious  ciroum- 
ataacea  of  suspidoo,  and,  amongst  others, 
stated  a  eonTCitation  alleged  to  hare  been 
had  by  the  plaintiff  with  one  A.  At  the  trial, 
the  whole  of  the  plea  was  proved,  except  that 
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AMENDMENT. 


ATTORNEY. 


the  oonTenation  alleged  to  have  been  had  hj 
the  plaintiff  with  A.  was  had  wltb  B.  The 
Judge  reAised  to  amend  the  plea  by  inserting 
therein  the  name  of  the  right  person : — Held» 
that  the  amendment  was  one  which  might 
hare  been  made  upon  terms,  under  the  latter 
branch  of  the  3  A  4  W.  4»  o.  43,  s.  23.  Wet 
T.  Baaeendale,  141 

And  «ee  Aocidintal  Diate. 

ANNUITY. 
Enrolwieni  and  Sufficiency  of  JfemarxaU 

1.  Where  the  consideration  for  an  annuity  is  a 
pre-existing  debt,  no  memorial  need  be  en- 
rolled.   Doe  d.  Church  t.  Ponti/ex,  229 

2.  The  consideration  for  an  annuity  was  stated 
in  the  memorial  thus :— '*  8000/.,  part  of  a 
sum  of  8186/.  2«.  Zd.,  due  and  owing  from 
[the  grantor]  to  [the  grantees]  at  the  time  of 
granting  the  said  annuity,  as  follows, — 1882/. 
8«.  6</.  for  work  and  labour  and  for  goods  sold 
and  delirered,  and  1808/.  18«.  9d.  for  money 
lent  and  advanced,  and  interest  thereon,  in 
the  sums  and  at  the  times  following, — that  is 
to  say,  250/.  paid  by  the  check  of  the  [grant- 
ees] on,  and  dated,  the  29th  of  December, 
1837,  and  drawn  in  ^e  then  name  of  their 
trading  firm,  on  Messrs.  Smith,  Payne  A 
Smith,  their  bankers,— 600/.  paid  by  a  like 
check,  dated  the  24th  of  February,  1838,— 
23/.  10«.  paid  by  alike  check,  dated  the  28th  of 
February,  1838,-270/.  paid  by  a  like  cheek, 
dated  the  25th  of  July,  1838,-200/.  paid  by 
a  like  check,  dated  the  1 1th  of  January,  1839, 
— interest  on  the  abore  sums  respectively  up 
to  the  27th  of  April,  1839  (the  date  of  the 
grant),  60/.  8*.  9</. :''— Held,  that,  supposing 
a  memorial  to  be  necessary,  the  above  suffl 
ciently  showed  how  and  when  the  several 
sums  which  constituted  the  consideration  for 
the  annuity  were  paid.  Jb. 

And  tee  Bankrupt,  II. 

APPRENTICESHIP. 
Indenture  of,— Set  Pleadiho,  III. 

ARBITRAMENT. 

Order  for  Payment  of  Money  awarded,  under 

thelA2  Vict,  e.  110,  «.  18. 

1.  The  court  will  not  make  an  order  for  pay- 
ment of  money  directed  by  an  award  to  be 
paid,  80  as  to  enable  the  party  entitled  to  re- 
ceive it  to  avail  himself  of  the  1  A  2  Vict  c. 
110,  s.  18,  exoept  where  the  case  is  clear  and 
free  from  doubt  Maekentie  v.  The  SUgo  and 
Shannon  Railway  Company,  250 

2.  An  action  against  a  railway  company  was 
referred  to  arbitration.  The  arbitrator  made 
his  award  on  the  28th  of  April,  1849— direct- 
ing the  company  to  pay  to  the  plaintiff  a  cer- 


tain sum,  by  four  instalments,  on  the  12th  of 
June  and  26th  of  November,  1849,  and  the 
26th  of  February  and  26th  of  May,  1860.  On 
the  4th  of  May,  1849,  the  Vioe-ChanceUor 
made  an  absolute  order  for  the  dissolution 
and  winding  up  of  the  company,  under  the 
11  A  12  Viet  o.  46,  and  an  official  manager 
was  duly  appointed.  On  the  1st  of  August, 
1849,  the  12  A  13  Viet  o.  108,  passed,  decla- 
ring that  the  former  act  should  not  apply  to 
railway  companies.  Under  these  circum- 
stances, the  court  reftued  to  make  an  order 
upon  the  company  (upon  a  service  and  de- 
mand upon  the  secretary  and  one  of  the  di- 
rectors), to  pay  the  instalments  which  had 
become  payable  on  the  12th  of  June  and  26th 
of  November,  1849,  considering  the  matter  to 
be  too  doubtftd  to  be  disposed  of  on  a  sum- 
mary applicaUon,  76. 

8.  Quoert,  whether  an  attaehmen^  or  an  order, 
can  be  obtained  on  non-payment  of  an  inetal- 
ment,  lb. 

4.  Attachment  does  not  lie  against  a  corpora- 
tion (e.  g,  an  incorporated  nulway  oompany) 
for  non-performawe  of  an  award.  lb, 

ARREST  OF  JUDGMENT. 
Motion  in. 

Where  on  motion  in  arrest  of  judgment  a  dear 
objection  is  not  shown,  the  party  will  be  left 
to  his  writ  of  error.  Blacketer  v.  GiOet,  26 
And  aee  Plkadino,  L 

ASSIGNMENT  OF  ERRORS. 

See  O0TLAWBT. 

ASSURANCE. 
See  IirsimAircK. 

ATTACHMENT. 

See  Arbitramxnt, 

Shbrifp,  2. 

ATTORNEY. 
L  Changing  Name  on  the  BoU. 

1.  The  Court  of  Queen's  Bench  having  allowed 
an  attorney  to  alter  bis  name  on  the  roll,  this 
court  (for  the  sake  of  uniformity)  allowed  it 
Ex  pane  Daggett,  218 

2.  The  court  permitted  an  attorney  who  had 
been  admitted  in  the  Courts  of  Queen's  Bench 
and  Exchequer  by  the  name  of  **  Thomae 
Jamee  Moeee,"  to  sign  the  roll  of  attorneys 
of  this  court  (under  the  6-  A  7  Vict  o.  78,  s. 
27)  by  the  name  of  *'  Thomae  Jamee,"  on  the 
production  of  his  admission  in  the  Queen's 
Bench— upon  an  affidavit  showing  the  cir- 
cumstances under  which  he  had  changed  his 
name,  and  also  showing  that  the  Courts  of 


ATTORNEY. 


BANKRUPT. 


Qaeen's  Bench  and  Bxoheqner  had  penniited 
the  entry  of  his  name  on  the  respeotire  rolli 
of  those  eourte  to  he  so  altered.  Ex  parte 
Jama,  220 

IL  OoiUratt  of  Partnenhipt^Set  Oftics. 
nL  BiUo/CouU, 
The  9Ut  section  of  the  Connty  Conrt  Ae^  9  k 
10  Viet  0. 1 10,  does  not  preclude  an  attorney 
from  recoTering  from  his  client  a  reasonahle 
remuneration  for  his  work  and  lahour  done 
oni  of  eourtf  hefore  the  institution  of  a  suit, 
or  take  away  the  right  of  the  superior  courts 
to  allow  on  taxation  a  reasonahle  remunera- 
tion for  this  description  of  lahour.  Ex  parte 
Keighley,  838 

AVOIDANCB. 
See  QuAiui  Impsdit. 

BAIL  BOND. 
See  Pbaotiob,  I.  8. 

BANKERS. 

See  MOITBT  HAS  AVD  RXOirTSD,  2. 

BANKING  COMPANT. 

Suggeetian  of  Death  of  PubUe  0ffieer,-^8e9 

Pbacticb,  Vn. 

BANKRUPT. 
L  Bighte  of  Antgneee, 

1.  Where  money  is  paid  hy  A.  to  B.  io  he  ap- 
plied hy  the  latter  pursuant  to  a  binding 
contract  between  the  parties,  A.  eannot  re- 
voke its  destination.     Tatee  ▼.  ffoppe,     641 

3.  A.,  the  drawer  of  an  aooommodation  bill,  a 
few  days  before  its  makority,  handed  over 
money  to  B.,  the  acceptor,  for  the  purpose  of 
meeting  the  bill.  A  JicU  having  been  issued 
against  A.  between  tiie  day  of  sueh  deposit 
and  the  maturity  and  payment  of  the  bill : — 
Held,  that,  the  money  having  been  handed 
over  to  B.,  in  pursuance  of  a  binding  con- 
tract, upon  a  good  consideration,  vis.,  an  im- 
plied contract  of  indemnity,  the  bankruptcy 
of  B.  was  no  revocation  of  A.'s  authority  to 
apply  the  money  in  satisfaction  of  the  bill ; 
and  eonsequentiy  that  B.'s  assignees  could 
not  recover  it  back  from  him  in  an  action  for 
money  had  and  received  to  their  use.        lb, 

n.  Proof  of  Debte, 
Inetalmemte  of  an  Annuity."] — By  a  setflement 
made  on  the  18th  of  July,  1841,  in  contempla- 
tion of  a  marriage  between  A.  and  B.,  C. 
oovenanted  to  pay  to  the  trustees,  so  long  as 
A.  and  B.,  or  either  of  them,  or  any  issue  of 
the  said  intended  marriage,  should  be  living, 
an  annuity  of  such  an  amount  as  would,  either 


alone, — ^in  the  meantime  and  until  any  real 
or  personal  estate  should  devolve  upon  or 
vest  in  A.  and  B.,  in  B.'8  right,  or  any  issue 
of  the  marriage,  under  the  settiement  of  her 
father  and  mother,  or  otherwise,— or  together 
with  the  annual  produce  to  arise  from  any 
such  real  or  personal  estate  after  any  sueh 
devolution  or  vesting  should  take  place, 
make  up  an  annuity  of  150/.,  payable  half- 
yearly.  The  marriage  took  place.  No  real 
or  personal  estate  had  devolved  upon  or  be- 
come vested  in  A.  and  B.  in  right  of  the  lat- 
ter, or  in  any  issue  of  them.  On  the  24th  of 
October,  1842,  hficU  issued  against  C,  under 
which  he  was  declared  bankrupt,  and  under 
which  he  obtained  his  certificate  on  the  8th 
of  March,  1843.  The  trustees  proved  against 
C.'s  estate,  on  the  25th  of  March,  184.3,  for 
1051.,  being  partly  for  arrears  due  at  the  time 
of  the  bankruptcy,  and  partiy  for  a  propor- 
tionate part  of  the  current  half-year,  up  to 
the  time  of  tendering  the  proof.  They  at  the 
same  time  tendered  a  proof  for  the  value  of 
the  annuity  as  a  contingent  debt,  but  sueh 
proof  was  rejected,  ou  the  ground  that  the 
contingencies  were  such  that  the  value  of  the 
annuity  could  not  be  ascertained.  The  in- 
stalments of  the  annuity  accruing  after  the 
date  of  the  said  proof,  down  to  the  21  st  of 
September,  1848,  amounted  to  B2ZI.  Ite.  BtL; 
on  account  of  which  C.  had,  since  his  bank- 
ruptcy, made  payments  amounting  to  1201. 
In  February,  1849,  the  trustees  petitioned, 
praying  to  be  admitted  as  creditors  for  tie 
remaining  703^  16«.  Sd,,  and  to  receive  divi- 
dends thereon,  not  disturbing  former  divi- 
dends:— Held,  that  the  trustees  were  not 
entitied  to  prove  agMnst  the  estate  of  C.  in 
respect  of  such  subsequent  instalments.  In 
re  John  Foeter,  422 

nL  Arrangement  under  7  &  8  Viet.  e.  70,  «.  18. 

1.  Form  of  Oerti/ieate.] — A  certificate  under  the 
Debtors'  Arrangement  Act  (7  A  8  Vict  e.  70, 
s.  IS),  must  certify  the  filing  of  the  petition^ 
and  not  merely  that  a  resolution  or  agree- 
ment was  duly  assented  to,  and  approved  and 
filed  by  the  commissioner.     Temple  v.  Sleigh, 

348 

2.  Confirmation.'] — Queere,  whether  a  certificate 
under  this  act  requires  conJirmation,-'Or 
whether  a  plea  setting  up  such  a  certificate 
need  show  that  the  debt  is  not  of  the  excepted 
elasses  mentioned  in  s.  2  ?  76. 

IV.  Deed  of  Arrangement  under  12  A  13  Vict, 
c.  106. 

1.  The  225th  section  of  tiie  12  A  13  Vict  e. 
108,  enacts,  "  that  no  such  deed  or  memo- 
randum of  arrangement  (as  mentioned  In  s. 
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BANKRUPT. 


BILL  OP  EXCHANGE. 


834)  ahall  be  •ffeeUial  or  obligmtory  npMi  Vkj 
oreditor  who  ihall  not  hare  signod  Iho  Mune, 
until  after  the  expiration  of  tkna  mmtk$ 
(ealendar,  hj  the  interpretation  elaieo,  s. 
376)  from  the  time  at  which  snoh  oreditor 
f  hall  hare  had  notiee/rvm  nick  tnder^  of  his 
•oapeniion  of  payment,  and  of  inoh  deed  or 
memorandnm  of  arrangement,  nnloM  SDoh 
trader  shall  within  luoh  time  obtain  from  the 
coort  an  order  or  oertifloate  of  the  said  oonrt, 
declaring  or  certifying  that  nioh  deed  or 
memorandom  of  arrangement  hai  been  dnly 
signed  by  or  on  behalf  of  such  m^ority  of 
the  creditors  as  aforesaid :"— Held,  that  this 
clause  is  not  to  be  oonstmed  retrospeotirely, 
so  as  to  deprire  the  creditor  of  his  right  to 
continue  an  action  dnly  commenced  by  him 
before  the  act  came  into  operaUon.  Monk 
r,  Higgina,  551 

3.  Held  also,  that  an  intimation  to  a  creditor, 
from  one  of  the  trostees  named  in  the  deed, 
that  each  a  deed  had  been  executed  by  the 
m^ority  of  the  creditors,  accompanied  by  a 
request  to  him  to  sign  \i,  was  sufficient  eri- 
dence  of  notice,  without  the  production  of 
the  deed  itself.  /6. 

3.  A  plea  under  this  section  con  tuned  an  aver- 
ment that  "rAree  montha  from  the  time  at 
which  the  plaintiff  bad  notice  from  the  de- 
fendants of  their  suspension  of  payment,  and 
of  the  deed,  expired  before  the  commence- 
ment of  this  suit :"— Held  (the  plaintiff  having 
pleaded  over),  that  this  must  be  taken  to 
mean  three  eaUndar  monilu,  Jh, 

4.  It  is  not  necessary,  in  pleading  a  deed  of 
arrangement  under  the  Bankrupt  Law  Con- 
solidation Act,  1849  (13  A  IS  Vict  c.  108),  ss. 
334,  335,  to  set  out  the  names  of  the  credit- 
ors who  have  executed  the  deed,  or  the  dates 
or  amounts  of  their  debts.  Phittip§  v.  Sur- 
ridge,  748 

5.  Nor  is  it  necessary  to  set  out  all  the  trusts, 
conditions,  and  provisions  contained  in  the 
deed.  Ih. 

8.  Where  the  execnttoo  of  a  deed  is  atteged  in 
a  pleading  to  have  taken  place  upon  two 
different  days,  the  court  will  reject  that  which 
from  other  averments  in  the  plea  appears  to 
be  an  erroneous  date.  75. 

7.  In  such  a  ease,  an  allegation  that  "  the  de- 
fendant was  a  trader,  and  indebted  to  divers 
persons  in  divers  sums,  and  was  unable  to  pay 
the  same  in  full,"  and  thereupon  executed 
the  deed  of  arrangement,  is  (on  general  de- 
murrer at  least)  a  sufficient  allegation  that 
he  had  suspended  payment  75. 

8.  And  »tmbU  that  the  execution  of  the  deed 
was  in  itself  a  « suspension  of  payment," 
within  the  meaning  of  ss.  311  and  335.     75. 

9.  Held,  that  such  a  plea  was  properiy  pleaded 
as  a  release,  and  to  the  /mrtker  maintenance 
of  the  action.  75. 


BILIi  Of  BXCHANOB. 

I.  Form  of, 

I.  Held,  that  an  instrument  in  the  following 
form,— "Port  of  London,  Sea,  Fire,  and  Life 
Assurance  Company.  To  the  eeshier.  FiAy- 
three  days  after  date,ereelff  Messrs.  P.  A  Co., 
or  order,  with  the  sum  of  5002.,  claimed  p«r 
'  Cieopatra/  in  ea§h,  on  account  of  this  corpo- 
ration. A.  C.  Managing  Director," — was  pro- 
perly declared  on  as  a  bill  of  exchange.  £Ui- 
ton  V.  CoUingridge,  570 

3.  An  instrument  issued  by  a  company,  com- 
pletely registered  pursuant  to  the  7  A  8  Vict 
c.  110,  in  this  form, — "  Sea,  Fire,  Life  As- 
surance Company.  To  the  cashier.  Thirty 
days  after  date,  crtdit  Mrs.  A.,  or  order,  with 
the  sum  of  ZllL  9t»  Oct.,  claims  per*Su9a» 
King,'  in  ea§k,  on  account  of  this  corpora- 
tion,''— and  signed  by  two  of  the  directors 
of  the  company : — Held,  to  be  a  promissory 
note,  and  binding  on  the  company,  notwith- 
standing it  might  not  have  been  drawn 
strictly  pursuant  to  the  provisions  of  tho 
deed  of  settlement,  so  as  to  be  binding  upon 
thediwrehe&dsrs.  Mlmw.TluSea,Fin,Li/i 
Atnnranee  Company,  574 

IL   WaiU  of  Oonndtration. 

In  an  action  by  the  payee  against  the  maker 
of  a  promissory  note.  It  is  no  answer  for  the 
latter  to  plead  that  the  only  consideration  for 
the  giving  of  the  note  was  money  advanced 
to  the  maker  out  of  the  frinds  of  a  friendly 
loan  society  of  which  both  maker  and  payee 
ware  members,  and  that  the  payee  was  sotng 
.as  treasurer  a^d  trustee  on  behalf  of  the 
society.    Itomaa  v.  Brodtkmm,  820 

Ami  eee  Pubadixo,  VIL 

IIL  Endortement  of, 

A.  and  B.  carried  on  bnsineu  in  partnership. 
The  firm  being  indebted  to  C,  A.  (who  acted 
as  C.'s  agent),  with  the  concurrence  of  B., 
endorsed  a  bill  of  exchange  in  the  name  of 
the  firm,  and  placed  it  amongst  the  aecurities 
which  he  held  for  C,  but  no  communication 
of  the  fact  was  made  to  C. : — Held,  a  good 
endorsement  by  A.  dk  B.  to  C.  MgMigMi  v. 
Bryant,  48 

IV.  Notice  of  Ditkonomr. 

The  holder  of  a  bill  of  exchange  may,  in  an 
action  against  the  drawer,  avail  himself  of  a 
notice  of  dishonour  given  in  due  time  by  any 
party  to  the  bill,  who,  at  the  time  of  giving 
such  notice,  was  under  liability  to  him.  £jr- 
eaghi  v.  Bryant,  48 

y.  Satie/aetion  o/. 
1.  Satisfaction  of  a  bill  as  between  a  drawer  or 
endorser  and  an  endorsee,  whether  before  or 
after  the  bill  becomes  due,  does  not  neceesa- 
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COSTS. 
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riljT  cniire  m  a  sfttitfaotion  on  behalf  of  the 
aooeptor,  or  operate  to  dieoharge  him  firom 
liability  to  the  endorsee.  Jone§  r.  Broad. 
Aarsf,  173 

2.  To  a  eoiiBt  on  a  bill  of  exchange  for  49^., 
bj  endorsees  against  aeoeptbr,  the  latter 
pleaded,  that,  after  the  endorsement,  and 
before  the  oommeneement  of  the  action,  the 
drawer  delivered  to  the  plaintiffs,  and  the 
plaintilTs  accepted,  goods  of  the  valae  of  502., 
in  satisfaction  and  discharge  of  the  bill,  and 
of  all  damages  and  canses  of  action  in  re- 
spect thereof;  and  that  the  plaintiffs,  from 
the  time  of  the  said  satisfaction  of  the  bill, 
had  always  held  the  same  against  the  will 
and  consent  of  the  drawer,  and  so  still  held 
the  same ;  and  that  the  plaintiffs  had  com- 
menced the  action,  and  prosecuted  the  same, 
against,  and  in  opposition  to,  the  will  and 
consent  of  the  drawer  :-<Held,  after  verdict 
for  the  defendant,  that  the  plea  was  no  bar 
to  the  plaintiffs'  right  to  recover  against  the 
defendant  on  the  bilL  Ih, 

BILL  OF  LADING. 
8f  SHippiKe. 

BOND. 

See  CoRPORATioir,  IL 
Plbadiho,  IL 

CAPIAS. 

To  \old  to  Bail  under  \A2  Vict.  c.  110,  «.  8,— 
See  Praotici,  IL  S. 

CASE. 

L  For  Bieturbanee  of  a  IVny, — See  FiBBT. 

II.  For  I^egligence, — See  Pilot. 

CHECK. 

Whether  one  who  takes  an  overdue  check  takes 
it  subject  to  its  equities, — as  in  the  case  of  an 
overdue  bill  of  exchange, — quoere.  Serrell 
V.  The  Derhyekire,  Staffordekire,  and  FTor- 
eatertkire  Junction  Railway  Company p  811 
And  eee  Jonr  Stock  Coxpaht,  IL 

CLERK  OF  THE  PEACE. 
See  OrncB. 

COLONIAL  JUDGMENT. 
Operation  of,  againet  Partiee  in  England, 

1.  The  members  of  a  company  formed  for  the 
purpose  of  carrying  on  business  in  a  colony, 
are  not  discharged  fVom  liability  on  Judg. 
ments  obtained  in  the  colony  against  the 
chairman,  by  reason  of  their  having  been 
resident  in  England,  not  being  served  with 
process,  and  having  received  no  notice  of  the 
VOL.  IX.— 36 


proeeedings.  The  Bank  of  Auetralaeia  v. 
Harding,  661 

S.  Where  a  statute  snbjoets  the  property  of 
members  for  the  time  being  of  an  incorpo- 
ratedf  company,  to  execution  u)>on  a  Judg- 
ment obtained  against  their  chairman,  re* 
serving  in  other  respects  the  liabilities  of 
parties,  the  remedies  given  against  the  pro- 
perty are  in  cumulation,  and  a  member  may 
be  proceeded  against  by  action.  lb, 

8.  A  Judgment  in  a  colonial  court  is  no  estoppel ; 
nor  is  it  pleadable  in  bar  in  an  action  brought 
in  England  for  the  same  cause.  lb. 

COMMITMENT, 
See  CouvTT  Coubt,  IL 

COMPROMISE.       ' 
See  MomT  Paid. 

COMPUTATION  OF  TIME. 
See  Baxkbcpt,  IV.  1. 

CONTINGENT  DEBT. 
See  Bakkbupt,  IL 

CONTINGENT  REBIAINDER. 
See  Dbyisb. 

CONTRIBUTION. 
See  Joint  Stock  Compabt,  IL 

CORPORATION. 

I.  Remediee  againeL 

Attachment  does  not  lie  against  a  corporation 

(«.  g,  an  incorporated  railway  company)  for 

non-performance  of  an  award.    Jfackentie  v. 

The  Sligo  and  Shannon  Railway  Company, 

250 
II.  Bond  given  by, 

A  bond  given  by  a  corporation,  after  the  passing 
of  the  5  A  6  W.  i,  c.  76,  but  before  the  pass- 
ing of  the  6  A  7  W.  4,  c.  104,  to  secure  a  sum 
of  money  borrowed  for  the  purpose  of  paying 
debts  contracted  by  the  corporation  before  the 
passing  of  the  first-mentioned  act,  is  valid, 
notwithstanding  the  92d  section  of  the  former 
act  might  interpose  a  difficulty  in  the  way  of 
the  obligee's  obtaining  satisfaction  of  a  judg- 
ment thereon.  Pallieter  v.  The  Mayor,  Ac,, 
of  Oraveeend,  774 

COSTS. 
L  BiU  of  Coete. 

The  91st  section  of  the  County  Court  Act,  9  A 
10  Vict  c.  95,  does  not  preclude  an  attorney 
from  recovering  from  his  client  a  reasonable 
remuneration  for  his  work  and  labour  done 
out  of  court,  before  the  institution  of  a  suit, 
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COUNTY  COURT. 


or  take  aw«y  the  rigbt  of  the  saperior  eourti 
to  allow  on  taxation  a  reasonable  remnnera- 
tion  for  this  description  of  labour.    Ex  parte 

IL  Stenrity  foTf^Ste  Sbcuritt  FOR  Costs. 

III.  jBrtra  Oottr-^  Ikdsmmxty. 

COUNTT  COURT. 


I.  CauM  of  Action, 

1.  A.,  having  a  cause  of  action  against  B.  for 
IW.  0».  6d.  for  money  lent  between  the  years 
1846  and  1849;  and  also  a  cause  of  action 
against  him  on  a  separate  account,  for  goods 
sold  and  delivered,  work  and  labour,  and 
money  paid,  between  the  years  1846  and  1849, 
amounting  to  191, 10«.,  after  deducting  a  pay- 
ment on  account  of  8/.  be.  Zd.,  levied  two 
plaints  'in  respect  of  them  in  the  county 
court  :^Held,  that  this  was  not  a  splitting  or 
dividing  of  "a  cause  of  action,"  within  the 
meaning  of  the  83d  section  of  the  9  A  10  Vict 
0.  96.    Kimpton  v.  WilUy,  719 

2.  Held,  also,  that  the  judge  of  the  county  court 
had  jurisdtotion  to  inquire  whether  B.  had 
consented  to  A.'s  claim  being  so  reduced,  and 
that  that  fact  need  not  be  stated  in  the  par- 
ticulars of  demand.  ^' 

n.  Chmmitment  by,  after  Order  for  ProteeUon 
under  Insolvent  Debtor^  Act, 

1.  An  order  of  commitment  under  the  County 
Court  Act,  9  A  10  Viet  c  96.  is  not  to  be 
construed  with  the  same  strictness  as  a  con- 
viction :  and  such  an  order  is  not  bad  for  al- 
leging  the  offence  to  be,  that  the  defendant 
had  made  a  gift,  delivery,  or  transfer  of  pro- 
perty, with  intent  to  deftaud  bis  creditors. 
Ex  parte  Purdy,  201 

S.  The  order  recited  a  judgment  recovered 
against  the  defendant  in  the  County  Court: 
it  then  recited  that  the  defendant  having 
pereonally  appeared  to  ike  eaid  eummone,  and 
being  present  in  court,  and  having  neglected 
to  pay  the  sum  recovered,  was,  upon  the  ap- 
plication of  the  plaintiff,  then  and  there  ex- 
amined touching  his  estate,  Ac;  that  it 
appeared  to  the  judge,  upon  such  examina- 
tion, that  the  defendant  had  obtained  credit 
from  the  plaintiff  under  false  pretences,  and 
had  made  "  a  gift,  delivery,  or  transfer  of 
property  with  intent  to  defraud  his  credit- 
ors," but  the  defendant  requested  to  be  al- 
lowed time  to  produce  evidence;  that  the 
hearing  was  thereupon  adjourned ;  that  the 
defendant  did  not  attend  on  the  adjournment 
day ;  that  it  then  appeared  to  the  satisfaction 
of  the  judge,  that  the  defendant  had  obUined 
credit  from  the  plaintiff  under  fUse  pretences, 
and  had  made  **  a  gift,  delivery,  or  transfer 
of  property  with  Intent  to  defraud  his  credit- 


ors;" and  that  thtrenpon  the  judge  ordered 
and  adjudged  that  the  defendant  should  be 
committed  for  forty  days,  Ac. :— Held,  that 
the  recitals  in  the  order  imported  an  appear- 
ance by  the  defendant  at  the  trial,  and  an 
examination  of  the  defendant  at  that  time, 
and  consequently  that  it  was  a  valid  order 
within  the  lOlst  section  of  the  act ;  and  that 
a  summons  under  the  9801  and  99tli  seetioni 
was  unnecessary.  -'*• 

3.  SemhU,  that  a  judgment  obtained  in  a  county 
court,  in  respect  of  which  the  debtor  subse- 
quently obtains  a  final  order  of  protection 
from  the  Insolvent  Debtors'  Court,  does  not 
thereby  cease  to  be  an  uneatiefied  judgment^ 
within  the  meaning  of  the  98th  seetion  of 
the  9  A  10  Vict  c.  96.  /*• 

[8.  P.  decided  accordingly,  Ahbey  v.  l>aU,  10 
C.  B.  OJ.]  But  see  the  19  A  20  Vict  o- 108, 
sehed.  A.  (1),  which  declares  that  so  much 
of  s.  102  of  the  9  A  10  Vict  c.  95,  as  enaeta 
that  "no  protection,  order,  or  certificate, 
granted  by  any  court  of  bankruptcy,  or  for 
the  relief  of  insolvent  debtors,  shall  be  avail- 
able to  discharge  any  defendant  from  any 
commitment,"  under  the  order  of  a  judge,  is 
repealed. 


IIL  Prohibition, 

1.  A  writ  of  prohibition  cannot  (at  least  except 
under  special  circumstances)  be  moved  for 
on  the  last  day  of  term.     Thome  v.  Simmone^ 

223 

2,  Semble,  that  prohibition  lies  to  a  county 
court  oven  after  executien  levied.  Zimpton 
v.  WiUey,  ^** 

IV.  Coete, 
The  91st  section  of  the  County  Court  Act,  9  A 
10  Vict.  c.  95,  does  not  preclude  an  attorney 
from  recovering  from  his  client  a  reasonable 
remuneration  for  his  work  and  labour  done 
out  of  court,  before  the  institution  of  a  suit, 
or  take  away  the  right  of  the  superior  courts 
to  allow  on  taxation  a  reasonable  remunera> 
tion  for  this  description  of  labour.  JSx  parte 
Keighley,  ^» 

V.  Suggeetion  to  deprive  the  Plaintiff  of  Ooete, 
under  9  <&  10  Vict,  c  96,  •.  129.  , 

In  debt  for  60i.  tiie  defendant  pleaded  as  to 
16/.  8».  8rf.  non-joinder  of  a  co-debtor,  and 
as  to  the  residue,  never  indebted.  The  de- 
fendant obtained  a  verdict  upon  the  non- 
joinder. As  to  the  residue,  tiie  plaintiff 
proved  a  debt  for  .151.  be.  M.,  reduced  by 
payments  to  III.  be.  Sd.  :-~Held,  that  the  de- 
fendant was  entiUed  to  a  suggestion  to  deprive 
the  plaintiff  of  costs,  under  Uie  County  Court 
Act,  9  A  10  Vict  c.  96,  s.  129.  Bmdepeih  v. 
TamoM,  ^^ 


COVENANT. 


DISPOSSESSION. 


covBNAirr. 

I.  Conttntction  of. 

To  provide  for  ChUdrenJ] — A.,  upon  the  mar- 
rUge  of  B.,  hia  daughter,  oovenaotod  with  her 
hoBband,  C,  hii  exeoafcora,  Ao.,  by  deed  or 
will  to  give,  leare,  and  beqaeath  unto  B.  one 
full  equal  eighth  part  or  share  (that  being  an 
eqnal  fhare  with  hia  other  children)  of  all  the 
real  and  personal  estate  of  which  he  should 
die  seised  or  possessed.  B.  died  in  the  life- 
time of  A.  A.  hsWng,  in  his  lifetime,  made 
some  disposition  of  property  in  fAvour  of  a 
son,  by  will  derised  and  bequeathed  his  real 
and  personal  estate  for  the  benefit  of  his 
widow  and  some  of  his  sarviving  daughters : 
— Held,  that  C.  had  not  any  cause  of  action 
against  the  executors  of  A.    Jomet  t.  How,  1 

DEBTORS'  ARRANOEMENT  ACT. 
See  Bahkrvpt,  III.,  IV. 

DEVISE. 
Conttruction  of. 

The  testator  devised  lands  to  P.  M.  (his  brother) 
for  life,  remainder  to  the  use  of  the  first  son 
of  the  body  of  P.  M.  for  life,  remainder  to  the 
use  of  the  first  son  of  the  body  of  such  first 
sont  and  the  heirs  male  of  his  body ;  and  in 
default  of  such  issue,  to  the  use  of  all  and 
every  other  son  and  sons  of  the  body  of  his 
said  brother  P.  M.,  severally  and  suecessiTely, 
according  to  seniority  of  age,  for  the  life  in- 
terest and  limitations  as  he  had  before  directed 
respeoting  the  first  son  and  his  issue ;  and, 
in  default  of  issue  of  the  body  of  his  said 
brother  P.  M.,  or  in  case  of  his  not  leaving 
any  at  his  decease,  to  the  use  of  his  brother 
T.  M.  for  life,  remainder  to  T.  M.,  the  eldest 
son  of  T.  M.  for  life,  remainder  to  the  first  son 
of  the  body  of  T.  M.  the  son,  and  the  heirs 
mide  of  his  body ;  and,  in  default  of  issue  of 
the  body  of  T.  M.  the  son,  to  the  use  of  all 
and  every  other  the  son  and  sons  of  the  body 
of  the  tesUtor's  brother  T.  M.,  for  the  Uko 
estates  and  interests,  severally  and  succes- 
sively, according  to  seniority  of  age ;  and,  in 
failure  of  all  such  issue  of  the  body  of  his  said 
brother  T.  M.,  to  the  use  of  him,  his  heirs  and 
assigns,  for  ever :  and  the  testator  declared, 
that,  if  his  said  brothers,  or  either  of  them, 
or  either  of  their  issue,  should  become  en- 
titled to  the  estate,  or  any  part  thereof,  of  E. 
Joddrell,  the  estate  theretofore  devised  for  the 
benefit  of  his  said  brothers  and  their  issue 
should  become  and  be  and  remain  to  the  use 
of  the  next  person  entitled  thereto,  as  they 
would  have  done  if  the  person  so  succeeding 
to  the  Joddrell  estate  were  actually  dead. 

By  a  codicil,  the  testator  devised  the  same 
lands  to  his  wife  for  life,  and,  after  her  de- 


cease, to  (be  same  uses  as  were  deelared  by 
his  will. 

The  testator's  brother  P.  M.,  after  the 
death  of  the  widow,  vis.,  in  Michaelmas  Term, 
1827,  suffered  a  recovery  of  the  devised  es- 
tates, to  the  use  of  tbe  said  P.  M.  in  fee. 

By  a  settlement  on  the  marriage  of  R.  J. 
M.  (nephew  of  P.  M.)  with  Susannah  M., 
dated  the  10th  of  June,  1836,  P.  M.  charged 
the  estate  with  a  jointure  of  3002.  per  annum 
to  her  in  the  event  of  her  surviving  them,  P. 
M.  and  R.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever 
having  had  any  issue,  and  having  by  bis  will 
devised  the  estates  in  question  to  his  nephew 
R.  J.  M.  for  life,  with  remainder  to  his  eldest 
son  R.  P.  D.  M.  for  life,  remainder  to  his 
first  and  other  sons  successively  in  tall  male, 
with  divers  remainders  over. 

In  September,  1842,  R.  J.  M.  died,  leaving 
his  widow  Susannah  M.  and  R.  P.  D.  M.,  his 
only  son  (then  an  infant),  him  surviving: — 
Held,— first,  that  the  tesUtor's  brother  P.  M. 
took  an  estate  for  life  in  remainder  after  the 
life  estate  of  the  widow : 

Secondly,  that  T.  0.  M.  took  an  estate  for 
life  in  remainder  after  the  life-estate  of  P.  M., 
contingent  on  P.  M.  not  leaving 'any  issue 
at  his  decease,  and  determinable  on  his  (T. 
O.  M.'s)  becoming  entitled  to  the  Joddrell 
estates ;  and  also  a  remainder  in  tail  general  / 
after  the  esUte-tail  of  R.  T.  0.  0.  M.  (son  of 
T.  O.  M.): 

Thirdly,  that  R.  T.  0.  0.  M.  took  a  contin- 
gent remainder  in  tail  male  after  the  deter- 
mination of  the  life-estate  of  his  father  T.  O. 
M.: 

Fourthly,  that  P.  M.  acquired  no  estate  or 
interest  under  the  recovery: 

Fifthly,  that  Susannah  M.  took  no  estate  or 
interest  under  the  deed  of  the  10th  of  June, 
1835: 

Sixthly,  that  the  co-heirs  in  gavelkind  took 
a  remainder  in  fee  after  the  several  estates 
above  mentioned.    Monjfpennjf  v.  Jhring,  790 

DISHONOUR. 
Notice  o/f — See  Bill  or  Exchakob,  IV. 

DISPOSSESSION. 

A.,  more  than  twenty  years  ago,  without  the 
permission  of  the  lord,  enclosed  a  small  por- 
tion of  the  waste  of  a  manor,  on  which  he 
built  himself  a  hut.  In  1835,  the  encroach- 
ment having  been  presented  at  the  lord's 
court,  the  then  lord  of  the  manor,  aocompa- 
nied  by  his  steward,  went  to  the  premises, 
A/s  family  being  there,  and,  stating  that  he 
took  possession,  directed  that  a  stone  should 
be  taken  out  of  the  wall  of  the  hut,  and  that 
a  portion  of  the  fence  should  be  removed.  All 


888         DISPOSSESSION. 


GUARANTEE. 


this  waa  done  in  the  abienoe  of  A.  The  lord 
and  hie  iteward  then  retired,  and  nothing 
more  was  done : — 

Held,  that  the  aets  lo  done  bj  the  lord  did 
not  amoant  to  a  dieposiession  of  A.,  and  a 
resumption  of  possession  by  the  lord,  so  as  to 
entitle  the  latter  to  maintain  ejeetment  within 
twenty  years  from  that  time.  D09  d-.  Baker 
T.  Ooombet,  714 

DISTRINGAS. 
Motion  to  9et  (uide  Order  for, 

1.  The  ooort  will  not  set  aside  a  Judge's  order 
for  a  dietringae,  on  the  ground  that  the  afB- 
daTlt  on  which  it  was  obtained  Is  /alee. 
Lewie  r.  Padwiek,  S24 

2.  If  the  motion  is  founded  on  the  ineujfficieney 
of  the  affldaTit  used  at  chambers,  the  court 
will  require  the  defendant  to  negatire  the 
£sotB  that  would  have  justified  the  order.  lb. 

ECCLESIASTICAL  LAW. 
See  QuARB  Impbdit. 

EJECTMENT. 
See  DisPOSSBBSioir. 

ENDORSEMENT. 
See  Bill  of  Exchahob,  III. 


ERROR. 

See  0I7TLAWRT. 

ESCAPE. 
See  Shbriff. 


ESTATE  FOR  LIFE. 
See  Dbyisb. 

ESTOPPEL. 
Colonial  Judgment, 
A  Judgment  in  a  colonial  court  is  no  estoppeL 
The  JBank  of  Auetralana  y.  Harding,        661 

EVIDENCE. 

I.  Commiteion  to  examine  Witneeeee  abroad. 
The  court  discharged  so  much  of  an  order  fpr  a 

commission  to  examine  witnesses,  as  stayed 
the  proceedings,  on  the  ground  of  an  un- 
reasonable delay  in  the  application.  Butler 
v.  Fox,  199 

II.  Mandamue  to  examine  Witneeeee  abroad. 
Distance,  and  the  smallness  of  the  amount  of 

the  plaintiff's  claim,  form  no  ground  for  re- 
fusing a  writ  in  the  nature  of  a  mandamus 
for  the  examination  of  witnesses  abroad,  on 


behalf  of  the  defendant,  under  the  1  W.  4,  e. 
33.     1^  V.  Bennett,  281 

EXCAVATION. 
See  ACCIDBHTAL  Dbath. 

EXPULSION. 
iSiee  Tbbspass,  L 

FALSE  IMPRISONMENT. 
See  Practicb,  VL  2. 

FELONY. 
Juetijteation  on  Suepieion  o/,^See  Trbspass,  S. 

FERRY 
Disturbance  of. 
In  case  for  the  disturbance  of  a  ferry,  a  count 
alleging  that  the  plaintiffs  were  entitled  to  a 
certain  ferry  across  the  Thames,  that  the  de- 
fendant  conveyed  passengers  and  goods  across 
the  river  near  to  the  plaintiffs'  ferry,  and  that, 
by  reason  thereof,  the  pluntiffs  lost  profits, 
and  were  prejudiced  and  disturbed  in  the 
possession  and  profit  of  their  ferry,  was  held* 
after  verdict  for  the  plaintiffs,  to  disclose  m 
sufllcient  cause  of  aodon.  Blaekeier  v.  (7i7. 
lett,  26 

FINE. 
See  Bbcovbrt. 

FRIENDLY  LOAN  SOCIETY. 
Action  by. 
In  an  action  by  the  payee  agidnst  the  maker 
of  a  promissory  note,  it  is  no  answer  for  the 
latter  to  plead  that  the  only  consideration  for 
the  giving  of  the  note  was  money  advanced 
to  the  maker  out  of  the  ftinds  of  a  friendly 
loan  society,  of  which  both  maker  and  payee 
were  members,  and  that  the  payee  was  suing 
as  treasurer  and  trustee  on  behalf  of  the 
society.    Zomoc  v.  Bradehmw,  620 

GUARANTEE. 
Conetruetion  of. 

Coneideration.]^!.  The  defendants  gave  the 
plaintiff  the  following  guarantee :— '*  We,  the 
undersigned,  hereby  indemnify  the  National 
Provincial  Banking  Company,  to  the  extent 
of  lOOOi.  advanced  or  to  be  advanced  to  R.  P. 
by  the  said  company."    It  appeared,  that  at 

•  the  time  the  guarantee  was  given,  R.  P.  was 
indebted  to  the  bank  in  a  sum  exceeding 
1000;. :— Held,  that  the  guarantee  did  not, 
upon  the  face  of  it,  or  construed  with  refer- 
ence to  the  extrinsic  circumstances,  disclose 
a  sufficient  consideration.     Bell  v.    Welch, 

154 


QUARANTBE. 
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S.  A  daoUration  npon  iht  above  gnaimntee, 
atated,  that,  at  the  time  of  making  the  agree- 
ment, kc,  R.  P.  kept  an  aoooant  with  the 
company,  and  wai  indebted  io  them  in  800^ 
for  money  adranced;  that  it  was  propoied 
between  B.  P.  and  the  company,  that  the 
company  should  advance  him  divera  other 
moneys  not  then  agreed  npon ;  and  that  there- 
upon the  agreement  (setting  it  out)  was*  en- 
tered into:  the  declaration  then  proceeded 
to  allege,  that,  '<in  consideration  of  the  pre- 
mises," the  parties  mntnally  promised,  Ac, 
that  the  company  did  advance  to  R.  P.  divers 
large  sums,  amoanting  to  lOOOL,  and  forbore 
and  gave  day  of  payment  to  R.  P.,  Ac : — 
Held,  that  the  whole  of  the  allegations  pre- 
ceding the  mutoal  promises,  formed  part  of 
the  consideration  for  the  defendants'  promise, 
and  were  all  pat  in  issue  by  non  assumpsit 
BeUY.  Welch,  15i 

HABEAS  CORPUS. 
See  PRIBOKER,  n.  2. 

IMMATERIAL  ISSUE. 

See  Plbabzho,  IIL 

INBEBfNITT. 

Conetrvetion  of  Contract  of. 
In  consideration  of  A.'s  having  consented  and 
agreed  with  B.  to  allow  his  (A.'s)  name  to  be 
placed  on  the  list  of  the  provisional  comndt- 
tee  of  a  projected  railway  company,  and  to 
Uke  certidn  shares  therein,  and  to  pay  depo- 
sits thereon,  B.  undertook  and  promised  "to 
indemnity  A.  from  all  personal  responsibility, 
and  to  hold  him  harmless  against  all  costs, 
charges,  and  expenses  which  then  had  been, 
or  might  thereafter  be,  incurred  in  and  about 
the  formation  of  the  company,  their  meetings, 
advertisements,  surveys,  and  other  expenses 
of  carrying  the  company,  applying  for  an  act 
of  parliament,  or  anything  relating  thereto." 
C,  an  Advertising  agent,  afterwards  unsuc- 
cessfVilly  sued  A.  in  the  Exchequer,  for 
moneys  paid  for  the  insertion  of  advertise- 
ments in  divers  newspapers  at  the  request  of 
the  secretary  of  the  company: — Held,  that 
the  extra  costs  incurred  by  A.  in  the  defence 
of  that  action  were  not  costs,  charges,  and 
expenses  incurred  in  and  about  the  formation 
of  the  company,  within  the  meaning  of  the 
indeoinity.    Lewie  v.  Smith,  010 

INSURANCE. 
L  Oenerat  Average, 
A  claim  for  contribution  to  general  average 
arises  only  where  a  part  of  the  cargo  is  sacri- 
ficed for  the  preservation  of  the  ship  and  the 
rest  of  the  csrgo  from  an  impending  danger ; 
not  where  a  part  of  the  cargo  is  sold  to  raise 


money  at  a  port  to  which  the  ship  has  put 
back  for  the  repair  of  damage  incurred  by 
ordinary  perils  of  the  sea.  HalleU  v.  Wi^ 
gram,  680 

n.  Total  Loee, 

1.  Upon  a  policy  on  goods  free  from  particular 
average,  no  damage  short  of  the  absolute 
destruction  of  the  thing  insured  will  amount 
to  a  total  loss.     Navone  v.  ffaddon,  80 

S.  The  plaintiff  insured  certain  bales  of  waste 
silk,  from  Leghorn  to  Liverpool,  with  the 
usual  memorandum  declaring  silk  free  from 
average,  unless  general,  or  the  ship  should  be 
stranded.  The  vessel,  being  compelled  by 
stress  of  weather  to  put  into  Gibraltar,  was 
there  repaired,  her  cargo  being  necessarily 
unloaded.  Some  of  the  bales  of  silk  were 
found  to  be  considerably  damaged  by  sea- 
water,  and  were  consequently  sold  at  Gibral- 
tar,  by  the  master,  in  the  exercise  of  what 
the  jury  found  to  be  a  reasonable  discretion,, 
and  such  as  a  prudent  owner  uninsured  would 
have  exercised.  But  the  silk  might,  at  a  rea- 
sonable or  moderate  expense,  have  been  put 
in  a  condition  to  be  brought  home  by  another 
vessel :  and  it  woe  in  fact  brought  to  England, 
and  sold  as  silk,  though  in  a  very  deteriorated 
state  :~Held,  that  this  was  not  a  total  loss ; 
and,  consequently,  that  the  assured  was  not 
entitled  to  recover.  lb. 

S.  A  ship,  valued  at  12,000^,  was  insured  from 
Valparaiso  to  England;  the  freight,  valued 
at  4000f.,  was  also  insured  by  a  separate 
policy:  the  ship,  having  sailed  with  a  fUl 
cargo,  consisting  of  800  tons  of  merchandise^ 
was  compelled,  by  stress  of  weather,  to  put 
back  to  Valparaiso,  where  the  master,  iind- 
ingf  upon  survey,  that,  to  repair  her  so  as  to 
enable  her  to  bring  home  the  entire  cargo, 
would  cost  a  sum  exceeding  the  value  of  Uia 
freight,  though  *less  than  the  value  of  the 
ship  when  repaired,  sold  her : — Held,  not  a 
total  loss  of  either  ship  or  freight  Moee  v. 
Smith,  91 

INSOLVENT  DEBTOR. 
L  Plea  of  Diecharge. 
A  plea  framed  in  accordance  with  the  10th  sec- 
tion of  the  5  A  0  Vict  c  116,  is  no  bar  to  an 
action  brought  against  an  insolvent  in  respect 
of  a  debt  contracted  before  the  date  of  filing 
his  petition  under  the  7  A  8  Vict  c.  96 :  to 
constitute  a  bar,  the  plea  must  not  only  show 
that  the  debt  was  contracted  before  the  flHng 
of  the  petition,  but  also  that  it  was  iaserteci 
in  the  schedule    PhilUpe  v.  Piekford,     459 

IL  Commitment  by  County  Court  Judge,-- 

See  CovvTT  Court,  IL 

And  eee  Sicuritt  roB  Costs. 
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LETTERS-PATENT. 


IKTERPLEADEIU 
See  PleadixQi  II.  1. 

JOINT  STOCK  COMPANY. 
L  Liability  of  Memben  of. 

1.  The  memben,  rerideot  in  England,  of  a  eom- 
pany  formed  for  the  pnrpose  of  oarrying  on 
busineu  in  a  place  ont  of  England,  are  bound, 
in  respect  of  the  transactiona  of  that  com- 
pany, by  the  law  of  the  country  in  which  the 
bnsinets  is  earried  on  accordingly.  The  Bamk 
of  Au$tr<iUtma  ▼.  Harding,  661 

2.  A  ftatnte  aathoriting  an  anincorporated  com- 
pany to  roe  and  to  be  raed  in  the  name  of  its 
ehaimuui,  constitutee  the  chairman,  when  lo 
roing  or  ao  eaed,  an  agent  for  the  membere 
of  the  eooipany  in  the  affairs  of  the  company. 

lb, 

3.  The  members  of  a  company  formed  for  the 
purpose  of  carrying  on  bosiness  in  a  colony, 
are  not  diieharged  from  liability  on  jndg. 
ments  obtaiped  in  the  colony  against  the 
chairmaui  by  reason  of  their  having  been 
resident  in  England,  not  being  serred  with 
process,  and  having  received  no  notice  of  the 
proceedings.  Jb. 

4.  Where  a  statute  subjects  the  property  of 
members  for  the  time  being  of  an  unincorpo- 
rated company  to  execution  upon  a  judgment 
obtained  against  their  chairman,  reserving  in 
other  respects  the  liabilities  of  parties,  the 
remedies  given  against  the  property  are  in 
cumulation,  and  a  member  may  be  proceeded 
against  by  action.  lb. 

5.  A  judgment  in  a  colonial  court  is  no  estoppel ; 
nor  is  it  pleadable  in  bar  in  an  action  brought 
in  England  for  the  same  cause.  76. 

IL  Contraeta  by, 

A.,  B.,  and  C,  three  directors  of  a  railway  com- 
pany, in  flraud  of  the  oompany,  drew  a  check 
upon  the  company's  bankers  in  favour  of  one 
of  their  body.  This  check,  though  bearing 
the  stamp  uraally  impressed  upon  documents 
issued  by  the  oompany,  and  countersigned 
by  the  secretary,  did  not  upon  the  face  of  it 
purport  to  be  drawn  on  behsJf  of  the  company, 
nor  did  the  drawers  describe  themselves 
therein  as  directors  t— Held,  that  the  company 
were  not  liable  for  the  amount  to  a  boni  fide 
holder  for  value.  Serrell  v.  The  Dtrbyehire, 
Staffordekire,  and  WoreeeUrehire  Junction 
Bailway  Company,  811 

IIL  Contribution  amonget  Committeemmi, 
A.f  B.,  and  0.,  by  an  agreement  in  writing,  hired 
premises  of  D. :  the  premises  so  hired  were 
intended  to  be,  and  were,  used  for  the  pur- 
poses of  a  Joint  stock  company,  of  which  A., 
B.,  and  0.  were  at  the  time  of  the  eontraot 
committeemen :  rent  was  for  some  time  paid 


by  the  company,  but  ultimately  became  in 
arrear;  whereupon  D.  sued  A.,  B.,  and  C. 
upon  the  agreement :  B.  and  C.  raffered  judg- 
ment by  default,  and  D.  recovered  the  amount 
of  rent  and  costs  against  A. : — Held,  that  A. 
was  entitled  to  roe  B.  and  C.  for  oontriimtlon ; 
and  that  his  remedy  against  B.  was  not  affect- 
ed by  the  circumstance  of  B.'s  having  eeased 
to  be  a  member  of  the  committee  befort  die 
accruing  of  the  rent  in  respect  of  which  the 
action  was  brought    Bomlter  ei  PepU^  493 

IV.  CwUrHbutorim, 
Under  the  Joint  Stock  Companies  Winding-up 
Act,  1848,  the  master  made  au  order  for  pla- 
cing an  executrix  on  the  list  of  contributoriea 
in  respect  of  shares  in  the  undertaking  held 
by  her  testator,  and  directing  her  to  pay  14691. 
15«.  Id,  out  of  the  asseto  of  the  testator,  if  she 
had  so  much  in  her  hands  to  be  administered. 
This  order  having  been  registered  as  a  charge 
against  the  executrix,  as  well  as  against  tho 
testator, — an  application  to  the  court  to  alter 
or  vacate  the  entry  was  refiised.  Ex  parte 
Mary  Anne  Tkomae,  740 

V.  Negotiable  Inttrumenta  by, — 

See  Bills  of  Bxcbahge,  L 
And  eee  Ihbbviiitt. 

Railway  CovPAirr. 

JUDGMENT. 

Uneatiefledt^See  Conirrr  Comtr,  IL  3. 

And  eee  Colohial  JuDGKSirr. 

JURY. 
SpeeialfSee  Praoticb,  IV. 

LANDLORD  AND  TENANT. 
Surrender  by  Operation  of  Law. 

A.  is  tenant  to  B.  of  rooms,  for  a  term  of  years. 
Upon  the  bankruptcy  of  B.,  A.  sends  the  key 
of  the  rooms  to  the  office  of  the  official  as- 
signee, where  it  is  left  with  a  clerk,  who  is 
told  that  it  is  the  key  of  the  rooms  which 
A.  had  occupied.  A.  immediately  quits  pos- 
session, and  no  further  communication  takes 
place.  Held,  not  to  amount  to  a  rarrender 
by  act  and  operation  of  law.  Cannan  v.  BaH- 
Uy,  634 

LBTTBR8.PATENT. 

Conttruction  of  Specification. 
The  plaintiff  declared  against  the  defendant  for 
an  alleged  infringement  of  a  patent  for  "  im- 
provements in  the  manufkcture  of  gas  for  the 
purpose  of  illumination,  and  in  the  apparatus 
used  when  transmitting  and  meararing  gas." 
The  defendant  pleaded, — ^fourthly,  that  the 
plaintiff  did  not  particularly  describe  his  in- 
vention, and  In  what  manner  the  same  was  to 


LETTERS  PATENT. 


MONEY  PAID. 


841 


be  perfonned,  Ac,— eizthly,  that  the  imren- 
Hon  dewnribed  in  the  epeeifleation  was  a  dif- 
fereot  inTention  from  that  for  which  the  let> 
ters  patent  were  granted,  by  reason  whereof 
the  letters  patent  were  void.  At  the  trial, 
^  the  plaintiff  put  in  a  specification,  the  title 
of  which  described  the  invention  to  be  of 
« improTements  in  the  manofacture  of  gas 
for  illumination,  and  in  the  apparatas  used 
cAsretn  and  when  transmitting  and  measur- 
>Bg  gas  i"  and  which  stated  it  to  relate  ;— 
**  first,  to  a  mode  of  manufacturing  gas  for 
the  purpose  of  lUnminatioB, — secondlj,  to 
improvements  in  setting  and  heating  clay 
retorts  for  making  coal  gas, — thirdly,  to  a 
mode  of  manu/aeturing  day  retorU, — ^fourth- 
ly, to  Improvements  in  apparatus  for  measur- 
ing gas  when  it  is  being  transmitted  to  the 
eonsnmer :" — 

Held,  that  there  was  a  material  varianoe 
between  the  invention  specified,  and  that  de- 
scribed in  the  title  of  the  letters  patent ;  and, 
eonsequently,  that  the  letters  patent  were 
void ;  and  that  the  objection  was  available 
under  either  the  fourth  or  the  sixth  plea. 
Oroll  T.  Edge,  479 

LEX  LOCI  CONTRACTUS- 
See  Joint  Stock  Compaxt,  L  1. 

LIBBL. 
Report  of  Proeeedinge  in  a  Court  of  Jtutiee, 
It  is  a  good  defence  to  an  action  for  a  libel,  that 
it  consists  of  a  fair  and  impartial  (though  not 
verhatitn)  report  of  a  trial  in  a  court  of  justice ; 
and  such  defence  is  admissible  under  not 
guilty,  which  puts  in  issue  ss  well  the  lawful- 
ness of  the  occasion  of  the  publication,  as  the 
tendency  of  the  alleged  libeL  ffoare  v.  SO- 
verloek,  20 

LIBBRUM  TENEMBNTUM. 
See  Tbbspabb,  L 

LIEN. 
See  Lttbrt-Stabls  KrapBK. 

LIVBRY-STABLB  KEBPBR. 

Lien  o/. 

A  livery-stable  Iceeper  has  no  lien  either  for  the 
keep  of  a  horse  standing  at  livery,  or  for 
money  paid  by  him,  at  the  request  of  the 
owner,  for  the  attendance  of  a  veterinary 
surgeon  upon  the  hone.  Orchard  t.  Baek^ 
etraw,  698 

LOAN  SOCIETY. 
See  FRiBVDLr  Loah  Socnrr. 

LORD  CAMPBELL'S  ACT. 
See  AociDBirrAL  Bxatm. 


MEMORIAL. 
See  Akhuitt. 

MISDIRECTION. 
See  Trupabb,  2. 

MONEY  HAD  AND  REOEIVBD. 
Where  maintainable, 
1.  A.,  the  farming  bailiff  of  Lord  D.  (after  his 
employment  as  such  had  ceased),  received  a 
check  for  180/.  in  payment  for  wheat  belong- 
ing to  Lord  D.,  which  he  had  sold  on  his  ac- 
oount  while  acting  as  bailiff,  and  paid  it  in 
to  his  own  account  with  B.  A  Co.,  his  bank- 
ers, who  received  the  cash  for  it,  and  gave 
A.  credit  for  the  amount,  but  afterwards, 
under  an  indemnity  from  Lord  D.,  refhsed  to 
honour  his  drafts: — Held,  that,  even  assu- 
ming that  the  check  had  been  improperly 
obtained  by  A.,  still,  as  between  him  and  his 
bankers,  the  amount  was  recoverable  by  A. 
as  money  had  and  received  by  them  to  his 
use,  or  money  paid.     Taeeell  v.  Choper,    509 

MONEY  PAID. 
Where  maintainable. 

The  plaintiff,  at  the  request  of  the  defendant, 
ordered  goods  of  W.  A  R.,  telling  them  the 
purpose  for  which  they  were  wanted.  Before 
the  order  was  given,  the  plaintiff  asked  W.  A 
R.  for  a  list  of  prices,  and,  having  obtained 
it,  showed  it  to  the  defendant,  who,  seeing 
that  the  price  was  such  that  the  order  could 
not  possibly  hare  been  understood,  asked  the 
plaintiff  if  he  thought  W.  A  R.  knew  what 
was  wanted;  whereupon  the  plaintiff  said, 
"  Oh,  yes.  If  anything  is  wrong,  of  course 
yon  will  see  me  all  right."  To  which  the  de- 
Ibndant  answered,  <<Ye8,  I  will  bear  you 
harmless." 

In  eonsequenee  of  some  misunderstanding, 
arising  in  part  probably  fVom  a  verbal  inaecn- 
raoy  in  the  letters  conveying  the  order,  the 
goods  supplied  were  useless  to  the  defend- 
ant, and  were  returned  to  the  sellers,  who 
(the  intrinsic  value  of  the  goods  being  only 
about  Zl.)  expended  in  labour  about  4,21.  to 
make  them  correspond  with  the  intention  of 
the  defendant,  but,  in  so  doing,  reduced  their 
substance  so  as  to  render  them  useless  for  his 
purpose. 

The  defendant,  after  considerable  delay, 
persisting  in  his  refusal  to  take  the  goods, 
W.  A  R.  sued  the  plaintiff,  and  he  (as  the  jury 
found,  with  the  implied  authority  of  the  de- 
fendant) compromised  the  action  by  the  pay- 
ment to  them  of  22L  10s.,  and  afterwards 
brought  an  action  for  money  paid  against  the 
defendant,  to  recover  that  sum  : — 

Held,  by  Wildk,  C.  J.,  Mavu,  J.,  and 
Taltourd,  J.,  that  the  action  lay. 
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Held,  bj  CRB88WKLL,  J.,  that  the  plaintiff 
Bhoald  have  defended  the  action  brought 
against  him  by  W.  k  R.,  and  that  there  was 
no  implied  aathority  from  the  defendant  to 
compromise  it.     Peitman  t.  Kthl^t  701 

And  Me  Bamuupt,  1. 1. 

NEOLiaENCB. 

iSee  A00I9B1ITA.L  DSATH. 

Pilot. 

NOT  GUILTY. 
What  put  in  iwiM  iy,— «?ee  Pleading,  V. 

NOTICE. 
Of  Dukonour,-^See  Bill  of  Ezchavgb,  IV. 

OFFICE. 
nUgal  Sale  of. 

1,  A.,  an  attorney,  holding  the  offioes  of  clerk 
of  the  peace,  clerk  to  the  magistrates,  clerk 
to  the  eommifsioners  of  land  and  assessed 
taxes,  clerk  to  the  commisiioners  of  sewers, 
clerk  to  the  depaty-hentenanU,  steward  of 
certain  manors,  coroner  for  a  liberty,  secre- 
tary to  a  conserratlTe  aisoeiation,  and  secre- 
tary to  a  polling  district  association,--ent«rod 
into  articles  of  partnership  with  B.,  by  which, 
^after  reciting  that  A.  carried  on  the  basi- 
ness  of  an  attorney,  Ac,  and  held  many  offi- 
ces, clerkships,  and  stewardships  of  manors, 
and  that  it  had  been  agreed  that  B.  ihoold 
enter  into  partnership  with  A.  "in  the  said 
business,  and  in  the  emolumente  of  the  said 
offices,  clerkships,  and  stewardships,"  upon 
the  terms  thereinafter  expressed, — it  was 
agreed  that  they  should  enter  into  partner- 
ship for  twenty  years,  and  that  "  all  the  pro- 
fits and  emolnments  arising  fh>m  the  said  offl* 
ces,  clerkships,  and  stewardships  held  by  A., 
as  also  all  ench  offioes,  clerkships,  and  stew- 
ardships as  should  be  held  by  either  of  them 
the  said  A.  and  B.  during  the  partnership, 
should  be  considered  as  partnership  property, 
and  be  distributable  accordingly:"  and  the 
articles  contained  this  f^her  prorision — 
"  that,  if  A.  should  die  during  the  term,  then, 
if,  and  during  such  period  or  periods  as,  it 
should  happen  that  no  son  of  A.  should  be  a 
partner  in  the  said  business,  B.  should  be  in- 
terested in  one  moiety  of  the  eaid  partnerthip 
bu9in€»$,  and  the  executors  or  administrators 
of  A.  should  be  entitled  to  the  profits  of  the 
remaining  moiety  thereof,  to  be  applied  by 
them  as  part  of  his  personal  estate : — 

Held,  that  the  contract  was  not  void,  as 
being  a  contract  for  the  sale  of  an  office, 
either  within  the  6  A  6  Ed.  6,  c.  16,  or  within 
the  49  G.  3,  c.  126.    Sterry  y.  Clifton,      110 

2.  And  that  the  latter  clause  was  no  riolation 
ofthe22G.2,  0.46,  8.11.  lb. 


OUTLAWRY. 
Reveredl  of 
Upon  error  coram  vohie  to  rererse  an  outlawry, 
a  verdict  having  been  found  for  the  plaintiff 
in  error  upon  a  traverse  of  the  assignment  of  / 
errors,  and  the  time  for  moving  for  a  new 
trial  having  passed, — the  plaintiff  is  entitled 
to  a  rule  absolute  to  reverse  the  outlawry, 
upon  production  o!  the  record  and  poitea. 
Beavan  v.  Cox,  579 

PARTNERS. 
What  eonMtitvtee  a  Partnerehip, 

1.  One  who  stipulates  for  a  share  of  the  clear  pro- 
JUe  of  a  particular  adventure,  ia  quoad  third 
persons,  a  partner.    Heyhoe  v.  Burge,      431 

1.  A.  and  B.,  by  a  memorandum  in  writing* 
agreed, "  for  services  performed,"  to  allow  C. 
a  fourth  share  of  the  clear  profita  arising  from 
a  contract  for  the  construction  of  a  liae  of 
railway;  and  there  was  evidence  to  show  that 
C.  had  acted  upon  the  agreement  (though 
not  formally  a  party  to  it),  and  that  he  had  to 
some  extent  interfered  in  the  work : — Held, 
sufficient  to  show  that  C.  was  a  partner  in  the 
transaction,  quoad  third  persons.  76. 

And  eee  OmOB. 

PATENT. 
See  Lbttbbs  Patbrt. 

PAYMENT. 
iS'ee  Bill  of  Bzchahob,  V.  1. 

PILOT. 
Action  againetfor  Negligence, 
A  Trinity-House  pilot,  who,  in  navigating  a 
vessel,  negligently  runs  against  and  damages 
another  vessel,  is  not  within  the  protec^on  of 
the  84th  section  of  the  Pilot  Act,  6  G.  4^  e. 
126,  which  enacts,  amongst  other  things,  that 
all  actions  brought /or  anything  done  inprnr^ 
euanee  of  the  ad,  shall  be  brought  in  the 
county  where  the  cause  of  action  arises,  and 
not  elsewhere.    Laweon  v.  LumUn,  54 

PLEADING. 
L  Oaee  for  Obttruetion  of  a  Bighi  of  Way, 
A  declaration  in  case  by  a  reversioner  alleged 
that  the  plaintiff  was  entitled  to  a  right  of 
way  for  his  tenants  over  a  certidn  close  of 
the  defendant;  and  charged  that  the  defend- 
ant wrongfully  locked,  chained,  shut,  and 
fastened  a  certain  gate  standing  in  and  aerosa 
the  way,  and  wrongfully  kept  the  same  so 
locked,  dc,  and  thereby  obstructed  the  way ; 
and  that,  by  means  of  the  premises,  the  plain. 
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tiflf  wai  injured  in  his  nTenlooaiy  estate : — 
Held,  on  motion  in  arrest  of  judgment,  that 
the  declaration  was  snffioient,  inasmuch  as 
such  an  obstmetion  might  occasion  injury  to 
the  roTersion,  and  it  must  be  assumed,  after 
Terdict,  that  evidence  to  that  effect  had  been 
given.    KidgiU  r.  Moor,  364 

"  IL  Allegation  of  Breach. 

1.  Under  an  interpleader  order,  a  bond  In  the 
penal  sum  of  200/.  was  given  bjr  0.  and  D,,  as 
sureties  for  B.  who  claimed  certain  goods 
seised  under  a  Ji,  fa,  at  the  suit  of  A.  condi- 
tioned to  be  Toid, — "if  npon  the  trial  of  an 
issue  it  should  be  found  that  the  goods  in  the 
order  mentioned  were,  or  any  of  them  were, 
at  the  time  of  the  seisure,  the  property  of 
B.,"— *'or,  if  B.  should  proceed  to  try  the  said 
issue  in  due  time  according  to  the  terms  of 
the  said  order,  or  according  to  the  course 
and  practice  of  the  said  court,  according  to 
the  said  order,  or  any  fturther  order  of  any 
judge  to  be  made  in  that  behalf,"—"  or  if  B. 
should  pay  or  cause  to  be  paid  to  A.  the  sum 
of  200/.,  or  so  much  thereof  as  should  be  the 
Talue  of  the  said  goods,  or  such  part  of  the 
same  as  might  be  found  not  to  be  the  pro- 
perty of  B.* 

In  an  action  upon  the  bond,  against  the 
sureties,  the  declaration,  after  setting  out  the 
eondition,  stated  that  the  issue  came  on  to 
be  tried  at  a  certain  sitting,  and  that  the  jury 
were,  with  the  consent  of  A.  and  B.,  disohargM 
Arom  giving  any  verdict  thereon;  and  that 
afterwards  a  f^irther  order  was  made,  whereby 
it  was  ordered  that  B.  should  proceed  to  the 
trial  of  the  issue  at  a  certain  other  sitting,  and 
that,  in  default  thereof,  his  claim  should  be 
barred ;  and  alleged  for  breach,  that  B.  did 
not  at  the  last-mentioned  sitting,  or  at  any 
other  time  after  the  making  of  the  last-men- 
tioned order,  proceed  to  trj,  or  trj  the  issue, 
Ac,  nor  pay  A.  the  200/.  or  any  part  thereof. 

The  defendant  C.  pleaded,  that,  after  the 
making  of  the  first  order,  and  before  the 
making  of  the  second  order,  B.  did,  in  pursu- 
anee  and  performance  of  the  condition  of  the 
bond,  proceed  to  try  iht  issue,  aecording  to 
the  course  and  practice  of  the  court  and  the 
order,  and  that  the  jury  were  discharged  from 
giving  a  verdict  by  the  consent  of  A.  and  B., 
without  any  default  on  the  part  of,  and  with- 
out the  consent  of,  C.  and  D.,  or  either  of 
them. 

The  defendant  D.  demurred  generally  to 
the  declaration : — 

Held,  that  the  declaration  disclosed  a  sufll- 
eient  breach,  the  meaning  of  the  condition 
being  that  B.  should  actually  cause  the  issue 
to  be  tried,  and  not  being  performed  by  the 
first  proceeding  to  triaL     WUliame  v.  Oray, 

780 

3.  Held  also,  that  the  plea  was  bad,  as  r^ing 

an  issue  which  was  ImmateriaL  lb. 


IIL  Immaterial  leeue. 
The  declaration  stated  that  it  was  agreed  between 

A.  (the  plaintiff)  and  B.  (the  defendant),  that 
A.,  B.,  and  C.  should,  at  the  expiration  of  a 
reasonable  time,  execute  an  indenture  binding 
C.  as  an  apprentice  to  A.,  and  that  B.  should 
pay  to  A.  a  premium  of  ISO/.,— 5/.  on  the  exe- 
cution of  the  indenture,  and  the  residue  by 
certain  bills,  to  be  drawn  by  the  plaintiff  and 
accepted  by  the  defendant :  averment,  that, 
although  a  reasonable  time  for  B.  and  C.  to 
execute  the  indenture,  and  for  B.  to  pay  the 
6/.,  and  to  accept  the  bills,  had  elapsed,  and 
although  A.  had  always  been  ready  and  willing 
to  execute  such  indenture,  and  to  receive  C. 
as  such  apprentice,  and  although  A.,  at  the 
expiration  of  such  reasonable  time,  requested 

B.  to  execute  such  indenture,  and  to  pay  the 
6/.  and  accept  and  deliver  to  him  the  said  bills, 
yet  B.  did  not  nor  would  execute  the  inden- 
tare,  or  pay  the  &/.,  or  accept,  and  deliver  to 
A.,  the  said  bills,  but  wholly  refused  so  to  do, 
and  then  wholly  exonerated  and  dieeharged  A, 
from  tendering  weA  indenture  for  execution, 
and  tnch  hillefor  acceptance,  Ac 

Plea, — ^that  B.  did  not  exonerate  and  dh- 
oharge  A.  Ih>m  tendering  the  indenture  to 
him  for  execution,  or  the  bills  for  acceptance. 

The  issue  having  been  found  for  the  defend- 
ant : — Held,  upon  motion  Ibr  judgment  won 
ohetante  veredicto,  that  the  declaration  would 
have  been  clearly  bad  without  the  averment 
of  dispensation ;  and  therefore  that  the  issue 
taken  thereon  was  not  an  immaterial  one, — 
though,  by  reason  of  the  want  of  an  averment, 
that  B.  had  notice  of  A.'s  readiness  and  wil- 
lingness to  execute  the  indenture,  the  declara- 
tion would  be  insufficient  to  support  a  judg- 
ment for  the  plaintiff.  Doogood  v.  Roee,  132 
And  eee  IL  2. 

lY.  Repleader. 
A  repleader  can  only  be  awarded  where  the 
court  cannot,  upon  the  matter  alleged  upon, 
and  established  by,  the  record,  see  which  way 
the  judgment  ought  to  be  given :  and  it  is 
never  awarded  in  favour  of  the  party  who 
makes  the  first  default  Doogood  v,  Roee,  132 

V.   What  admieeihU  under  Not  Guilty, 

It  is  a  good  defence  to  an  action  for  a  libel,  that 
it  consists  of  a  fair  and  impartial  (though  not 
verbatim)  report  of  a  trial  in  a  court  of  justice ; 
and  such  defence  is  admissible  under  not 
guilty,  which  puts  in  issue  as  well  the  lawful- 
ness of  the  occasion  of  the  publication,  as  the 
tendency  of  the  alleged  llbeL  Hoare  v.  Sil- 
verlock,  20 

VI.   What  put  in  ietue  by  Non  Aeeumpeit, — See 

OUARAKTCB,  2. 

VII.  Former  Action  for  tKe  eavte  Came. 
In  assumpsit  by  endorsees  against  the  acceptor 
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'of  a  bill  of  exchange,  the  defeodaot  pleaded,^ — 
that  the  plaintiffs  had  broagbt  a  fonner  aotbn 
against  him  upon  the  same  hill  (setting  ont 
the  declaration  in  such  former  aetion), — that 
the  defendant  pleaded  to  the  count  on  tiie  bill, 
that»  after  the  acceptance  and  endorsement 
thereof,  and  whilst  the  plaintiffs  were  the 
holders,  and  before  it  became  due,  it  was 
agreed  between  the  plaintiffs  and  the  defend- 
ant)  that,  in  the  event  of  the  bill  being  dis- 
honoured, the  plaintiffs  should  reeeiTc  from 
the  defendant  a  warrant  of  attorney  for  the 
amount  of  the  bill,  with  interest  and  expenses, 
and  that  judgment  should  be  entered  up 
thereon,  but  that  no  execution  should  issue 
upon  such  judgment  until  the  25th  of  Decem- 
ber, 1848,  and  that  the  time  for  payment  of 
the  bill  should  be  extended  until  that  day; 
that  the  bill  became  due  on  the  22d  of  Sep-^ 
tember,  1847,  and  that  the  defendant  was' 
ready  and  willing  to  give  and  execute,  and 
then  tendered  and  offered  to  the  plaintiffs,  his 
warrant  of  attorney,  pursuant  to  the  agree- 
ment, and  requested  them  to  accept  the  same, 
and  to  extend  the  time  of  payment  of  the  bill 
untU  the  25th  of  December,  1848,  but  that 
the  plaintiffs  refused  and  neglected  so  to  do, 
and,  in  violation  of  the  agreement,  sought  to 
enforce  payment  of  the  bill;  that  the  plain- 
tiffs replied  de  iujurid  to  such  plea;  and  that 
the  defendant  obtained  judgment  in  the  said 
action.  The  ploa  then  proceeded  to  aver  the 
identity  of  the  bill  and  the  caoaes  of  action 
in  both  cases. 

To  this  plea  the  plaintiffs  replied,  that  they 
did  extend  the  time  for  payment  of  the  bill 
until  and  after  the  said  2dth  of  December, 
1848,  and  that  they  had  not,  since  the  said 
recovery  In  the  said  plea  mentioned,  sought 
to  enforce  the  payment  of  the  bill,  which  still 
remained  unpaid,  and  that  the  defendant  had 
not  given  or  executed  to  the  plaintiffs  a  war^ 
rant  of  attorney  : — 

Held,  on  demurrer  to  the  replication,  that 
the  plea,  though  containing  unnecessary  de- 
tails of  the  pleadings  in  the  former  action, 
was  a  good  answer  to  this  action ;  and  that 
the  replication  was  bad.     Overton  v.  Sarvey, 

324 
YIII.  New  AttignnUHt, 

To  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  ejecting  and  expelling 
the  plaintiff  and  his  family  therefrom,  and 
seising  his  goods,  the  defendants  pleaded,  "as 
to  the  trespasses  in  and  to  the  dwelling-house, 
and  seising  and  taking  the  goods/'  libemm 
teMmmtum,  The  plaintiff  traversed  the  libe. 
rum  tentmcntum,  and  new  assigned  the  exjnU- 
9ion : — Held,  on  demurrer,  that  the  new  as- 
signment was  bad,  the  pleas  justifying  the 
expulsion,  as  well  as  the  breaking  and  enter- 
ing of  the  dwelling-house  and  the  seisure  of 
the  goods.    Mtriton  v.  Coomhes,  787 


IX.  Xepiictttion  de  Injwrid. 

To  an  action  by  the  payee  against  the  acceptors 
of  two  bills  of  exchange,  the  defendants 
pleaded, — that  the  bills  were  accepted  by  them 
and  one  B.,  and  not  by  them  alone ;  that, 
before  the  bills  became  due,  and  before  the 
delivery  thereof  to  the  plaintiff,  they  were 
and  continually  from  the  time  of  their  ac- 
ceptance had  been  in  the  hands  of  the 
drawers  for  value,  and  had  not  been  during 
all  that  time  delivered  over  to  the  plaintiff  by 
the  drawers,  and  so  continued  from  the  times 
of  their  becoming  due  until  the  making  of  the 
agreement  after  mentioned ;  that,  whilst  the 
bills  were  so  in  the  hands  of  the  drawers,  and 
before  the  delivery  thereof  to  the  plaintiff,  it 
was  agreed  between  the  drawers  and  the  de- 
fendants and  B.,  that,  in  consideration  of  the 
defendants  and  B.  paying  the  drawers  600^ 
in  settlement  of  their  accounts,  the  drawers 
engaged  to  accept  their  (the  defendants'  and 
B.'s)  dividend  of  2«.  9d.  in  the  pound  on 
(amongst  others)  the  bills  in  question,  and 
which  the  drawers  bound  themselves  to  deli- 
ver to  the  defendants  and  B.  within  one 
month,  receiving  the  said  dividend  on  each 
acceptance  as  it  should  be  delivored  ap,-^e 
defendants  and  B.  being  at  liber^  to  pay  the 
said  composition  on  the  said  bills  at  any  time 
within  one  month,  and  to  tender  the  same  at 
a  certain  place ;  that  a  penalty  of  500/.  was  to 
be  paid  on  default  by  either  side ;  that  the 
600^  were  paid  by  the  defendants  and  B.  to 
the  drawers  in  settlement  of  the  said  accounts, 
and  the  composition  duly  tendered  ;  that  the 
drawers  refused  to  accept  the  dividends  ten- 
dered, and  failed  to  deliver  up  the  accept- 
ances, but  afterwards,  in  fraud  and  violation 
of  the  agreement,  delivered  the  bills  declared 
on  to  the  plaintiff;  and  that  the  plaintiff  took, 
and  held  the  bills  with  notice  of  the  pre- 
mises : — 

Held,  that,  assuming  the  plea  to  contain 
a  defence  to  the  action, — which  the  eourt 
inclined  to  think  it  did  not, — ^it  was  well  put 
in  issue  by  the  general  replication  de  iuJnriiL 

To  a  similar  plea,  alleging  the  agreement 
to  have  been  made  between  the  plaintiffs, 
through  the  drawers  as  their  agents,  and  the 
defendants  and  B.,  and  averring  the  payment 
of  the  600^  and  the  tender  of  the  dividend  lu 
the  drawers,  with  notice  to  the  plaintiff,— but 
not  alleging  that  the  agreement  to  take  the 
dividend  was  accepted  by  the  plaintiff  in  sat- 
isfaction or  substitution  of  the  contract  on  the 
bills,— the  plaintiff  replied,  "  that  it  was  not 
agreed  by  and  between  the  plaintiff,  by  and 
through  the  drawers  as  their  agents,  and  the 
defendants,  in  manner  and  form  as  in  the  plea 
alleged:"— 

Held,  that  the  plea  was  bad  in  substance. 

Whether  the  replication  was  good,  gucere. 
ButtigUg  t.  Booker,  689 


PLEADING. 


PRISONER. 
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X.  Colonial  Judgment, 

A  Judgment  in  a  colonial  oonrt  is  not  pleadable 

in  bar  in  an  action  brought  in  Bngland  for 

the  Ntme  cause.    The  Bank  of  Auttralana  t. 

Warding,  661 

And  te  Shippiito. 

PRACTICE. 
L  Proeu9, 

1.  DMlrtn^M.]— The  eonrt  will  not  set  aside  a 
judge's  order  for  a  distringas,  on  the  ground 
that  the  affidarit  on  which  it  was  obtained  is 
faUo.     Lewii  v.  Padwiek,  224 

If  the  motion  is  founded  on  the  xntHffieieney 
of  the  affidarit  used  at  chambers,  the  court 
will  require  the  defendant  to  negatiTO  the 
facta  that  would  have  jnsUfled  the  order.  Ih. 

2.  Cafia9  to  hold  to  Bail  under  I  d;  %  Viei,  e, 
110,  s.  3.]r-A  capias  is  not  grantable  to  hold 
the  defendant  to  bail,  in  an  action  by  the  en- 
dorsee of  a  bill  of  lading  against  the  master 
of  the  TCBsel,  for  a  deceit  in  the  representa> 
tion  in  the  bill  of  lading  signed  bj  him,  that 
the  goods  were  "shipped  in  good  order  and 
weU  conditioned."     Oadeden  r.  M'Lean,  283 

3.  The  court  ordered  a  bail-bond,  which  had 
been  taken  under  a  judge's  order  to  hold  to 
bail  in  such  an  action,  to  be  delivered  up  to 
be  cancelled.  lb. 

IL    Security  for    Co9te,See    Sbcubitt  FOR 
Costs. 

III.     Commieeion    or   Mandamue   to    examine 


See  Evincirci. 

IV.  Special  Jury. 
Held,  that,  where  a  rule  for  a  special  Jury  is 
obtained  for  delay,  the  proper  course  is,  not 
to  move  to  set  aside  the  rule,  but  to  more  that 
the  cause  may  be  tried  in  its  turn  by  a  com- 
mon jury,. if  the  defendant  is  not  ready  with 
his  specialjury.    Breach  ▼.  (yBrien,        227 

V.  BepleaderfSee  Pliadiho,  IV. 

YL  Conduct  of  dxuM  at  Niei  Priue, 

1.  It  is  in  the  discretion  of  the  judge,  subject 
to  the  reviewal  of  the  court,  to  determine  in 
what  stage  of  the  cause  evidence  may  be  pro- 
duced.    Wright  v.  Willeox,  650  i 

2.  In  trespass  for  false  imprisonment  the  defend- 1 
ant  pleaded,  that  the  plaintiff  had  stolen  the 
defendant's  chaff;  he  farther  pleaded  that 
his  chaff  had  been  stolen,  and  that  he  had 
reasonable  ground  to  suspect  the  plaintiff. 
The  plaintiff  gare  eyidenee,  in  the  first  in- 
stance, to  account  for  her  possession  of  ohaft 
The  defendant's  witnesses  prored  that  the 
ehaff  in  the  plaintiff's  possession  was  similar 


in  quality  to  that  lost  by  the  defendant,  and, 
inter  alia,  that  in  both  there  was  linseed. 
Held,  that  the  judge  had  rightly  exercised 
his  discretion  in  allowing  the  plaintiff  to  call 
a  witness  in  reply  to  account  for  the  presence 
of  linseed  in  the  chaff  found  in  the  plaintiff's 
lion.  Ih, 


VII.   Suggeetion  of  the  Death  of  a  Plaintiff 
wuing  ae  Public  Officer  of  a  Company. 

1.  A.,  who  sued  as  public  officer  of  a  banlctng 
company  under  the  statutes  7  G.  4,  c.  46,  and 
7  A  8  Vict  0.  113,  died  after  issue  joined. 
The  Nisi  Prius  record  was  made  up  from  the 
plea-roll,  as  though  A.  was  alive.  The  venire 
had  been  awarded  accordingly  as  between  A. 
and  the  defendants,  and  no  entry  was  made  on 
the  plea-roll,  of  the  death  of  A.,  or  of  the 
appointment  of  another  public  officer.  After 
the  Nisi  Prius  record  was  so  made  up,  a  memo- 
randum was  entered  upon  it,  stating  the  fact 
of  the  death  of  A.,  and  that  B.,  another  pub- 
lic officer  of  the  copartnership,  had  been  ap- 
pointed to  continue  the  proceedings ;  but  this 
was  not  stated  by  way  of  suggestion  to  the 
court,  nor  was  it  followed  by  any  statement 
of  confession  by  the  defendants,  or  a  nient 
dedire :  and,  after  such  entry  bad  been  made, 
the  cause  was  entered  for  trial  as  "  B.  v.  (the 
defendants),"  and  was  tried  by  the  jury  re- 
turned on  the  ventre  in  the  cause  of  "  A.  v. 
(the  defendants)."  Three  of  the  defendants 
appeared  at  the  trial,  under  protest ;  the  fourth 
had  suffered  judgment  by  defkutt :  and  a  ver- 
dict was  found  for  the  plaintiff: — 

Held,  that  the  entry  so  made  upon  the  nisi 
prius  record  was  irregular,  and  did  not  autho- 
rise the  trial  in  the  name  of  B.  as  plaintiff. 
Bamcwall  v.  Sutherland,  380 

2,  Queere,  whether  a  formal  suggestion  of  the 
death  of  A.  would  have  been  traversable  ?  lb. 

VIII.  Motion  in  Arret  of  Judgment, 

Where  on  a  motion  in  arrest  of  judgment  a 

clear  objection  is  not  shown,  the  party  will  be 

left  to  his  writ  of  error.      Blaeketer  v.  Oil- 

Utt,  26 

IX.  Judgment  non  ohetante  veredicto, — See 
Plrading,  III. 

PRISONER. 
I.  Commitment  of, — See  CoirwTT  Coubt,  II. 

11.  Claeeifieation  of  Prieoncre  under  11  ^  12 
Vict,  c  7. 

1.  A.,  a  prisoner  in  the  Queen's  prison,  in  exe- 
cution for  the  costs  of  a  nonsuit,  was,  by  an 
order  of  the  insolvent  debtors'  court,  made 
6e/or0  the  passing  of  the  11  A  12  Vict  c.  7, 
directed  to  file  a  schedule  of  his  property, 


R46 


PRISONER. 


SHERIFF. 


debts,  Ac,  panoant  to  the  36th  section  of  the 
1  A  2  Viot  e.  110.  After  the  U  &  12  Viet 
c.  7  came  into  operation,  the  keeper  of  the 
prisoD,  parsnant  to  the  direotions  for  the 
dastifioation  of  prisoners  under  the  2d  sec- 
tion of  that  aot,  remoTed  A.  to  that  part  of 
the  prison  appropriated  to  flrst-class  prison- 
ers:— Held,  that  suoh  remoral  was  proper. 
Stead  T.  Anderson,  262 

2.  SembU,  that,  where  a  prisoner  complains  of 
an  nndae  exercise  of  authority  bj  the  gaoler, 
his  proper  course  is,  to  apply  to  the  court,  or 
a  judge,  by  petition,  for  relief  under  the  32 
0.  2,  c.  28,  s.  11,  and  not  by  habeae  earpiu» 

lb. 
PROHIBITION. 
See  GonNTT  Court,  IIL 

PROMISSORY  NOTE. 
iS^e0  Bill  op  Exchaitoe. 

PROVISIONAL  COMMITTEE. 

See  IVDBVRITT. 

JoiRT  Stock  Oompahy,  IL 

QUARE  IMPEBIT. 

I.  Counterplea  of  Patron'e  Title, 

In  quare  impedit,  the  ordinary  eannot  counter- 

plead  the  patron's  title,  by  setting  up  title  in 

the  Queen,  by  lapse.    Storie  v.  Tke  BUhop 

of  WineheeUr,  62 

IL  Avoidance  of  CkureK 
Where  the  incumbent  of  a  parish  church  pre- 
sents himself  to  a  district  church  within  the 
parish,  created  under  the  statutes  68  G.  3,  o. 
45,  and  59  a.  3,  c  134,— the  annual  value  of 
the  two  livings  exceeding  1000^ — the  parish 
church  becomes,  under  the  provisions  of  the 
1  A  2  Vict  c.  106,  ss.  4,  11,  ipeofaeto  void. 

IK 
And  eee  17  C.  B.  653. 

RAILWAY  COMPANY. 

I.  Liability  of  Company  under  SAO  Vict,  e. 
16,  «.  65. 

By  the  65th  section  of  the  Companies  Clauses 
Consolidation  Act,  1845,-8  A  9  Viot.  o.  16,— 
it  is  provided  that  all  the  money  raised  by 
the  company,  whether  by  subscriptions  of  the 
shareholders,  or  by  loan,  or  otherwise,  shall 
be  applied,  firstly,  in  paying  the  costs  and 
expenses  incurred  in  obtaining  the  special 
act,  and  all  expenses  incident  thereto,  and, 
secondly,  in  carrying  the  purposes  of  the  act 
into  execution :— Held,  that  the  expenses  of 
obtaining  the  special  act  were  recoverable 
against  the  company  in  an  action  of  debt. 
Hitchine  v.  The  Kilkenny  and  Great  Southern 
and  Weetern  Railway  Company,  636 


n.  Winding  v^ 
Qwxre,  whether  the  Joint  Stock  Companies 
Winding  up  Act,  1848  (11  A  12  Vict  e.  45), 
applies  to  railway  companies ;  and  whether 
the  Joint  Stock  Companies  Winding-up  Act, 
1849  (12  A  13  Vict  o.  188),  is  retrospective. 
Mackenzie  v.  The  Sligo  and  Shannon  Railway 
Company,  250 

RECOVERY 
Amendment  of. 
In  the  exemplification  of  a  recovery,  the  name 
of  the  tenant  was  inserted  in  the  place  of 
that  of  the  demandant,  and  vice  vereA : — Held, 
that  the  defect, — ^which  was  apparent  on  the- 
production  of  the  deed  to  lead  the  uses, — was 
cured  by  the  8th  section  of  the  3  A  4  W.  4, 
0.  74.  Wiekene,  Dem.,  Windne,  Ten.,  Sir 
John  Shelley  and  TTt/vVouchees^  711 

REMAINDER  IN  FEE. 
See  Dbtisb. 

REPLEADER. 

Where  awarded, 
A  repleader  can  only  be  awarded  where  the 
court  cannot,  upon  the  matter  alleged  upon, 
or  established  by,  the  record,  see  which  way 
the  judgment  ought  to  be  given ;  and  it  is 
never  awarded  in  favour  of  the  party  who 
makes  the  first  default    Doogood  v.  Roee, 

132 
REPORT. 

AeLlBBL. 

REVERSION. 
CoMefor  Injury  to,^See  Way. 

RIGHT  OP  WAY. 
Obetruetion  of, See  Way. 

SATISFACTION. 
See  Bill  of  Excraitoi,  ^.  1. 

SECURITY  FOR  COSTS. 
Where  refueed. 
The  court  refused  to  compel  the  plaintiff  to  give 
security  for  costs,  upon  affidavits  stating  that 
he  was  in  insolvent  circumstances,  and  had 
mortgaged  or  assigned  to  a  third  party  all 
his  interest  In  the  subject-matter  of  the 
action.  Parker  v.  The  Great  Weetem  Rail- 
way Company,  766 

SHERIFF. 

Extent  of  Liability  for  Eeoape, 

1.  The  amount  of  fine  to  be  Imposed  on  the 
sheriff  for  the  negligent  escape  of  aa  excco- 


SHERIFF. 


SHIPPING. 
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iion-debtor,  will  be  mMunired  by  the  amount 
of  ii^aiy  likely  to  result  to  the  exeention- 
ereditor.  Tk«  Queen  ▼•  The  Sheriff  of  Lei- 
ceetertkire^  659 

2.  In  a  case  where  the  amount  of  injury  sus- 
tained was  doubtiVil,  the  Court  direoted  an 
applieatton  to  stay  prooeedings  on  an  attaoh- 
ment  against  the  sheriff  for  the  escape,  to 
stand  OTer,  with  liberty  to  the  execution- 
creditor  to  bring  an  action  for  the  sole  pur- 
pose of  ascertidning  the  amount  of  damage 
sustained.  Ih, 

SHIPPING. 

LwhiUty  of  (hmer  /or  Non-deltvery  of  Ooode 
purtuani  to  BiUe  of  Lading, 

1.  The  endorsee  of  a  bill  of  lading  cannot  main- 
tain an  action  upon  the  case  for  the  non-de- 
liTcn  of  the  goods  at  the  port  of  delivery. 
Howard  ▼.  Shepherd,  207 

2.  The  declaration  stated,  that  the  defendant 
was  owner  of  a  ship  bound  for  Bombay,  and 
receired  on  board  the  same  divers  goods  and 

.  merchandises,  to  wit,  Ac,  then  shipped  on 
board  thereof  by  J.  S.,  to  be  carried  by  the 
defendant  to  Bombay  for  fireight;  that  the 
master  signed  and  delivered  to  J.  S.  two  bills 
of  lading,  acknowledging  the  shipment  of 
*  the  goods,  and  undertaking  to  deliver  them 
at  Bombay,  to  the  order  of  J.  S.  or  to  his  as- 
signs, for  certidn  freight ;  that,  at  the  time 
of  the  shipment  of  the  goods,  and  of  the 
signing  and  delivering  of  the  said  bills  of 
lading,  there  was,  and  is,  a  custom  amongst 
merchants,  traders,  and  shipowners  at  London 
and  Bombay,  that,  when  goods  are  shipped 
for  eonveyanee  on  board  ship  for  flight,  and 
for  and  relating  to  which  goods  a  bill  of  lading 
is  signed  and  delivered  to  the  shipper  by 
the  master,  such  goods  are  deliverable  at  the 
place  in  that  behalf  therein  mentioned,  by  the 
master  to  the  bond  fide  holder,  endorsee,  and 
assign  of  the  bill  of  lading,  on  production 
thereof  by  him,  according  to  the  terms  thereof, 
and  that  the  duty  of  the  owner  of  such  ship 
by  whose  captain  and  servant  such  bill  of 
lading  hath  been  so  signed  and  delivered,  is, 
to  deliver  the  goods  at  the  said  place  to  the 
bond  fide  holder,  endorsee,  or  assign  of  such 
bill  of  lading,  on  production  thereof  by  him, 
according  to  the  terms  thereof;  that  J.  S., 
upon  the  delivery  to  him  of  the  said  bills  of 
lading,  bond  fide,  and  for  valuable  considera- 
tion, endorsed,  assigned,  and  delivered  the 
said  bills  of  lading  to  the  plaintiff,  as  a  secu- 
rity for  moneys  advanced  to  J.  S. ;  that  the 
plaintiff  then  became  and  was,  and  still  con- 
tinned  to  be,  the  bond  fide  holder  and  en- 
dorsee and  assign  of  the  bills  of  lading,  and 
of  the  said  goods,  and  lawfully  entitled  to  the 
possession  of  the  bills  of  lading  and  of  the 


said  goods;  that  the  flight,  Ac,  were  duly 
paid  in  London;  that  the  ship  sailed  for 
Bombay  with  the  goods  on  board,  and  it  be- 
came the  duty  of  the  defendant  according  to 
the  terms  of  the  bills  of  lading  and  the  cus- 
tom, to  deliver  the  goods  to  the  bond  fide 
holder  and  endorsee  and  assign  of  the  said 
bills  of  lading,  aocording  to  the  terms  of  the 
said  bills  of  lading  and  the  custom  of  mer- 
Chan  to  in  that  behalf;  yet,  that»  although  the 
ship  arrived  at  Bombay,  having  the  goods  on 
board,  and  although  the  plaintiff  was  the 
bond  fide  holder  and  endorsee,  and  lawftdly 
entitled  to  the  said  bills  of  lading,  and  was 
the  assign  af  the  said  bills  of  lading,  and  of 
the  said  goods,  according  to  the  terms  of  the 
said  bills  of  lading,  and  aocording  to  the 
custom  of  merchants  in  that  behalf,  and  law- 
fully entitled  to  the  possession  of  the  goods, 
on  production  of  the  said  bills  of  lading,  the 
defendant,  wrongfhlly,  and  contrary  to  the 
terms  of  the  said  bills  of  lading,  and  con- 
trary to  his  said  duty,  and  to  the  custom  of 
merchants  in  that  behalf,  delivered  the  goods 

•  to  other  persons,  to  the  plaintiff  unknown, 
not  being  the  bond  fide  holders  or  endorsees 
or  assigns  of  the  said  bills  of  lading,  and  not 
to  the  plaintiff,  or  any  person  on  his  behalf, — 
whereby  the  goods  were  lost  to  the  plaintiff, 
Ac : — Held,  that  the  declaration  was  bad  in 
substance, — bad,  as  a  declaration  in  case,  as 
founded  upon  a  supposed  breach  of  duty 
arising  out  of  a  contract  not  by  law  trans- 
ferable ;  and  bad  as  a  count  in  trover,  as  it 
did  not  allege  a  conversion,  or  state  any  facto 
which  amounted  to  a  conversion.  2b, 

8.  The  defendant  pleaded,  that  J.  S.  was  the 
agent  of  M.  A  Co.,  merchanto  at  Bombay, 
and  in  the  habit  of  receiving  eonsignmento, 
and  purchasing  goods  in  London  on  their 
account ;  that  the  plaintiff  was  employed  by 
J.  S.,  as  a  broker,  to  purchase  and  ship,  and 
did  purchase  and  ship,  the  goods  in  qnes- 
tiott  for  M.  A  Co.,  in  J.  S/s  name,  under  the 
bills  of  lading  in  the  declaration  mentioned ; 
that  the  plaintiff  sent  an  invoice  to  J.  S.,  and 
gave  him  notice  of  the  shipment  in  order  that 
he  might  advise  M.  A  Co.  of  the  purchase  and 
shipment,  and  transmit  them  a  copy  of  the  in- 
voice,— ^which  invoice  J.  S.  did  send  out  to  M. 
A  Co.,  with  a  letter  of  advice  of  the  shipment ; 
that»  upon  the  shipment,  the  bills  of  lading 
were  delivered  by  the  master  to  the  plaintiff 
as  agent  for  J.  S. ;  that  the  plaintiff  did  not  de- 
liver the  bills  of  lading  to  J.  8.  nor  did  he  trans- 
mit the  same,  or  suffer  J.  8.  to  transmit  them 
to  M.  A  Co. ;  but  that  he,  after  the  ship  had 
proceeded  on  her  voyage  with  the  goods  on 
board,  fraudulently  procured  J.  8.  to  endorse 
the  bills  of  lading,  for  the  purpose  of  secu- 
ring a  debt  alleged  to  be  due  from  J.  S.  to  the 
plaintiff;  that,  upon  the  ship's  arrival  at 
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SHIPPING. 


UNSATISFIED  JUDGMENT. 


Bombay,  the  mMter,  daring  the  ipM«  of  four 
months,  nsed  all  reasonable  diligenoe  to  dis- 
ooTor  the  holder,  endorsee,  or  assign  of  the 
bills  of  lading,  bat  was  nnable  to  do  so,  and 
there  was  daring  all  that  time  no  person 
ready  at  Bombay  to  produce  the  bills  of 
lading  and  receive  the  goods ;  and  that,  at  the 
expiration  of  that  time,  the  vessel  being  aboat 
to  leave  Bombay,  and  M.  A  Co.  prodaoing  the 
invoice  and  letter  of  advice  of  the  shipment 
so  sent  to  them  by  J.  S.,  and  demanding  the 
goods,  the  master  delivered  the  goods  to  M. 
A  Co.  :—Held,  that  the  plea  was  bad.  How- 
ard V.  Shepherd,  297 

SPBCIAL  JURY. 
See  Practice,  IV. 

SPECIFICATION. 
See  Lbttbbb  PAnirr. 

STAMP. 
On  AgrtemenU 
A.,  the  manager  of  a  theatre,  proposes  tQ 
B.,  an  actor,  an  engagement  at  21,  per 
week,  determinable  by  a  month's  notice.  B. 
performs  under  this  proposal.  Notice  is  given 
by  letter  to  B.  to  determine  the  employment, 
unless  B.  will  consent  to  a  reduction  of  salary. 
In  a  third  letter,  A.  writes,  "  I  have  received 
your  letter,  and  upon  reconsideration,  will 
give  you  the  same  terms,  2L,  for  the  summer 
season :" — Held,  that  the  first  and  third  letters 
contained  merely  proposals,  and  that  as  no 
agreement  was  constituted  between  the  parties 
until  those  proposals  had  been  expressly  ac- 
oepted,  or  tacitly  acquiesced  in,  by  B.,  the 
oorrespondence  was  admissible  in  evidence 
without  an  agreement  stamp.  JBudtpeth  v. 
Yamold,  625 

STOCK. 

Order  for  charging  Stoek,  under  \  d:  2  Vict,  e. 

110,  M.  U,  16. 
It  is  no  objection  to  an  order  nisi  to  oharge 

stock,  pursuant  to  the  I  A  2  Vict.  e.  110,  ss. 

14, 15,  that  it  calls  upon  the  judgment- debtor 

to  show  cause  on  a  dag  certain,    Jiobineon  v. 

Burhridge,  289 

SUGGESTION. 

I.  To  deprive  plaintiff  of  Coett, — 

See  CouKTT  Court,  V. 

n.  Of  Death  of  Plaintifft—See  PRACTICE,  VH. 

SURRENDER. 

JSg  Operation  of  Law, 

A.  is  tenant  to  B.  of  rooms,  for  a  term  of  yean. 
Upon  the  bankruptcy  of  B.,  A.  sends  the  key 


of  the  rooms  to  the  ofioe  of  the  official  as- 
signee, where  it  is  left  with  a  elerii,  who  ia 
told  that  it  is  the  key  of  the  rooms  which 
A.  had  occupied.  A.  immediately  quits  pos- 
session, and  no  Airther  communication  takes 
place.  Held,  not  to  amount  to  a  surrender 
by  aot  and  operation  of  law.  Cannan  v.  Hart- 
leg,  W4 

TIBfE. 
Computation  of-^See  Baxkbdpt,  «IV.  1. 

TOTAL  LOSS. 
See  Ihsuramcb,  IL 

TRESPASS. 
Plea  of  Juatijieation, 

1.  Liberum  Tenementutn,'] — To  trespass  for  break- 
ing and  entering  the  plaintiff's  dwelling-hoose^ 
ejecting  and  expelling  the  plaintiff  and  his 
family  therefrom,  and  seizing  his  goods,  the 
defendants  pleaded,  "as  to  the  trespasses  in 
and  to  the  dwelling-house,  and  seizing  and 
taking  the  goods,"  liberum  tenementum.  The 
plaintiff  traversed  the  liberum  tenementum, 
and  new  assigned  the  expuleion  : — Held,  on 
demurrer,  that  the  new  assignment  was  bad, 
the  pleas  justifying  the  expulsion,  as  well 
as  the  breaking  and  entering  of  the  dwelling- 
house  and  the  seizure  of  the  goods.  Meriton 
V.  Coombetf  787 

2.  Suepieion  of  Felong.'] — In  trespass  for  false 
imprisonment,  a  plea  justifying  Uie  apprehen- 
sion of  the  plaintiff  on  suspicion  of  felony, 
set  out  various  cireumitanoes  of  suspicion, 
and,  amongst  others,  stated  a  eonversation 
alleged  to  have  been  had  by  the  plaintiff 
with  one  A.  At  the  trial,  the  whole  of  the 
plea  was  proved,  except  that  the  conversa- 
tion alleged  to  have  been  had  by  the  plaintiff 
with  A.,  was  had  with  B. 

In  leaving  the  case  to  the  jury,  the  judge 
told  them  they  must  eiclude  from  their  eoo- 
sidcration  the  statement  as  to  the  conversa- 
tion with  A.,  and  say  whether  the  facts  which 
wore  proved,  and  which  were  known  to  tbo 
defendant  at  the  time  he  caused  the  plaintiff 
to  be  apprehended,  were  sufficient  to  cause  a 
reasonable  and  cautious  man,  acting  bond 
Jidef  and  without  prejudice,  to  suspect  the 
plaintiff  of  the  offence  charged  : — 

Held,  a  misdirection, — inasmuch  as  it  was 
leaving  to  the  jury  what  it  was  the  province 
of  the  judge  to  determine.  Weet  v.  Boxtn- 
dale,  141 

And  »ee  Covkravt,  IL 

Tbbspass,  VI.  2. 

UNSATISFIED  JUDGMENT. 
See  Co  UNIT  Court,  II.  3. 


VARIANCE. 


WRIT  OF  ERROR.   '    849 


YABUNCB. 

See  LsTTBRS  Patxitt. 

VENUE. 
See  Pilot. 

VESTING  ORDER. 
See  CouxTY  Court,  II. 

WASTE. 
See  DiBPOSSBssiOH. 

WAY. 
Caee  /or  Obetruetion  of. 
A  deolantion  in  caM  by  a  reyenloner  alleged 
that  the  plalotiff  was  entitled  to  a  right  of 
way  for  his  tenants  oyer  a  certain  dose  of 
the  defendant ;  and  charged  that  the  defend- 
ant wrongfully  locked,  chained,  ehnt,  and 
fastened  a  certain  gate  standing  in  and  across 
the  wsy,  and  wrongfully  kept  the  same  so 
locked,  Ac,  and  thereby  obstructed  the  way ; 
and  that,  by  means  of  the  premises,  the 
plaintiff  was  injured  in  his  reyersionary 
estate  : — Held,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  sniBcient, 
inasmuch  as  such  an  obstmetion  might  occa- 
sion injury  to  the  rerersion,  and  it  mast  be 
assumed,  after  verdict,  that  eyidence  to  that 
effect  had  been  given.   KidgiU  r»  Moore,  364 

Awi  §ee  CoYSNAirr,  11. 


WINDING-UP  ACTS. 

I.  Conttruetion  of, 

Qucere,  Whether  the  Joint  Stock  Companies 
Windlng-np  Act,  1848  (11  A  12  Vict  c.  45). 
applies  to  railway  companies;  and  whether 
the  Joint  Stock  Companies  Winding-up  Act, 
1849  (12  A  IS  Vict.  c.  108),  is  retrospective? 
Mackenzie  y.  The  Sligoand  Shannon  Railtoay 
Companjff  250 

II.  Contrihutoriee. 

Under  the  Joint  Stock  Companies  Winding-up 
Act,  1848,  the  master  made  an  order  for  pla- 
cing an  executrix  on  the  list  of  contribntories 
in  respect  of  shares  in  the  undertaking  held 
by  her  testator,  and  directing  her  to  pay  1469/. 
16«.  7d,  out  of  the  assets  of  the  testator,  if  she 
had  so  much  in  her  hands  to  be  administered. 
This  order  having  been  registered  as  a  charge 
against  the  executrix,  as  well  as  against  the 
testator, — an  application  to  the  court  to  alter 
or  vacate  the  entry  was  refused.  Ex  parte 
Mary  Anne  Thomae,  740 

WITNESS. 
See  Evidence. 

WRIT  OF  ERROR. 

Where,  on  a  motion  in  arrest  of  judgment,  a 
clear  objection  is  not  shown,  the  party  will 
be  left  to  his  writ  of  error.  Blaeketer  v.  Oil' 
Utt  26 


END  OP  VOL.  IX. 
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